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OASES 


IN  THE 


SUPREME  COURT  OE  ILLINOIS, 


NORTHERN  GRAND  DIVISION. 

SEPTEMBER  TERM,  1877. 


Catharine  Knowles  et  ah 

v. 

Patrick  Knowles. 

1.  Parol  evidence  —  to  show  a  deed  is  in  fact  a  mortgage.  Parol  evidence 
is  admissible  to  show  that  a  deed,  absolute  on  its  face,  without  any  written 
defeasance,  is  in  fact  a  mortgage  to  secure  the  payment  of  money. 

2.  Mortgage  —  burden  of  proof  to  show  deed  is.  Where  a  party  seeks  to 
redeem  land  conveyed  by  an  absolute  deed,  on  the  ground  it  was  given  to 
secure  a  loan,  the  burden  of  proof  lies  on  him  to  show  that  fact,  and  this  must 
be  done  by  clear  and  decisive  proof. 

3.  Same  —  sufficiency  of  proof  to  show  a  deed  is.  The  positive  testimony  of 
husband  and  wife  that  a  conveyance  of  land  of  the  latter  is  a  mere  security  for 
a  loan  of  money  is  not  sufficient  to  overcome  the  equally  positive  testimony  of 
the  grantee  that  the  transaction  was  an  actual  sale,  he  being  corroborated  by 
the  absolute  form  of  the  deed,  and  the  husband  and  wife  being  identified  in 
interest,  and  the  proof  showing  the  absence  of  any  written  evidence  of  indebt- 
edness, or  of  any  fixed  time  of  payment,  or  rate  of  interest,  or  any  annual  rental 
value  of  the  property. 

4.  Evidence  — from  acts  and  conduct  of  party.  While  the  unreasonableness 
or  absurdity  of  a  line  of  conduct,  or  of  acts  claimed,  is  not  sufficient  to  over- 
come positive  evidence  that  the  line  of  conduct  was  pursued,  or  that  the  acts 
were  done,  yet,  if  the  evidence  be  so  imperfect  or  so  conflicting  that  the  truth 
can  not  be  clearly  perceived,  the  unreasonableness  or  absurdity  of  what  is 
claimed  to  have  been  the  conduct  or  acts  of  the  parties  may  be  of  controlling 
importance. 
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5.  Same  —  as  to  the  fact  of  the  execution  of  a  deed.  The  testimony  of  a  party 
denying  the  execution  of  a  deed  will  not  be  received  in  direct  conflict  with  an 
admission  of  its  execution  in  his  answer ;  and,  besides,  it  will  not  be  sufficient 
of  itself  to  overcome  the  official  certificate  of  the  notary  taking  the  acknowl- 
edgment. 

6.  Trustee  —  when  required  to  convey  legal  title.  Where  a  woman  bought 
property  with  her  own  means,  and  had  the  same  conveyed  to  a  trustee  to  hold 
for  her,  before  her  marriage,  and  he  was  required  to  convey  the  same  upon  her 
written  request,  it  was  held  that  the  property  was  her  separate  propeily,  and 
that  a  conveyance  after  her  marriage,  by  her  and  her  husband,  to  a  third  per- 
son, passed  her  equitable  title,  and  was  a  sufficient  request  to  the  trustee  to  con- 
vey the  legal  title  to  her  grantee. 

7.  Costs  —  liability  of  trustee.  "When  a  trustee  holding  property  in  trust 
for  a  married  woman  refuses  to  convey  the  legal  title  to  a  purchaser  from 
the  husband  and  wife,  and  answers  a  bill  seeking  a  conveyance,  resisting  the 
relief  sought,  he  so  far  identities  himself  with  the  cause  of  his  co-defendants  as 
to  make  himself  liable  to  a  decree  for  costs. 

Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Messrs.  Botsford  &  Barry,  for  the  appellants. 

Mr.  John  W.  Kanstead,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Patrick  Knowles  exhibited  his  bill  in  chancery  in  the 
court  below,  against  Matthew  Knowles  and  Catharine 
Knowles,  his  wife,  and  Charles  J.  Hawkins,  trustee  for 
Catharine  Knowles,  praying  that  Hawkins  be  decreed  to 
convey  to  the  complainant  the  legal  title  to  a  house  and  lot 
in  the  city  of  Elgin,  which  he  held  in  trust  for  Catharine 
Knowles.  It  is  alleged  that  complainant  purchased  the 
property  of  Catharine  Knowles  for  $600,  paid  at  the  time,  on 
October  13, 1868,  and  took  the  deed  of  herself  and  Matthew 
Knowles,  her  husband,  therefor,  in  ignorance  that  the  legal 
title  was  in  Hawkins,  as  trustee  for  her;  that  the  complain- 
ant, immediately  after  such  purchase,  was  put  in  possession 
of  the  property,  and  has  ever  since  enjoj^ed  the  same  undis- 
turbed ;  that  he  has  paid,  during  the  time,  all  taxes  assessed 


1877.]  Knowles  et  al.  v.  Knowles.  3 

Opinion  of  the  Court. 

on  the  property,  and,  shortly  before  filing  the  bill,  had  sold 
a  portion  of  it  to  the  C.  &  P.  Railroad  Company;  and 
that  Hawkins,  although  notified  of  his  purchase  and  re- 
quested to  make  conveyance,  has  refused  to  do  so.  The 
defendants  all  answered,  without  oath,  denying  the  right  of 
the  complainant  to  the  relief  prayed.  The  joint  answer  of 
Matthew  and  Catharine  admits  the  conveyance  by  them  to 
Patrick  Knowles,  as  alleged  in  the  bill,  but  denies  that  he 
purchased  and  paid  for  the  property,  or  that  it  was  intended 
their  deed  should  convey  an  absolute  title ;  and  alleges  that 
Patrick  only  loaned  to  Catharine  $600,  to  secure  the  repay- 
ment of  which,  and  the  accruing  interest,  Patrick  was  to 
have  the  control  and  possession  of  the  property,  and  that  the 
deed  was  executed  for  that  purpose  alone,  and  is,  conse- 
quently, but  a  mortgage  ;  and  they  offer  to  redeem  by  pay- 
ing what  shall  be  found  to  be  due  for  principal  and  interest 
on  the  loan,  after  an  accounting  for  rents  and  profits  by 
Patrick. 

The  court  below  decreed  in  conformity  with  the  prayer  of 
the  bill.    ' 

The  principal  question  is,  whether  the  $600  paid  by  Pat- 
rick to  Catharine  was  a  loan,  merely,  or  a  payment  for  the 
property. 

Although  the  deed  is  absolute  in  form,  and  there  was  no 
written  condition  of  defeasance  executed  between  the  par- 
ties, the  doatrine  is  too  well  settled  to  need  discussion  that 
parol  evidence  is  admissible  to  show  that,  in  fact,  the  deed 
is  but  a  mortgage. 

It  was  held  by  this  court,  in  Sutphen  v.  Cnshman  et  al, 
35  111.  193,  that  in  order  to  prove  a  deed,  absolute  in  form, 
is  a  mortgage,  evidence  of  witnesses  as  to  their  understand- 
ing of  the  intention  of  the  parties  in  executing  it  is  not  per- 
tinent, but  it  must  be  made  to  appear  by  facts  proved  that 
the  transaction  was  such  as  the  law  implies  created  the  rela- 
tion of  mortgagor  and  mortgagee.  It  was  said:  "  The 
right  to  redeem  lands  so  conveyed  can  not  be  established  by 
simply  proving  that  such  was  the  understanding  on  which 
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the  deed  was  executed,  because  equity,  as  well  as  the  law, 
will  seek  for  the  understanding  of  the  parties  in  the  deed 
itself.  The  right  must  be  one  paramount  to,  and  independ- 
ent of,  the  terms  of  the  deed,  as  well  as  of  any  understand- 
ing between  the  parties  at  the  time  it  was  executed.  Parol 
evidence  is  admissible  so  far  as  conduces  to  show  the  rela- 
tions between  the  parties,  or  to  show  any  other  fact  or  cir- 
cumstance of  a  nature  to  control  the  deed  and  to  establish 
such  an  equity  as  would  give  a  right  of  redemption,  and  no 
further.  In  the  application  of  this  rule  parol  evidence  is 
received  to  establish  the  fact  that  a  debt  existed,  or  money 
loaned  on  account  of  which  the  conveyance  was  made  ;  for 
such  facts  will,  in  a  court  of  equity,  control  the  operation 
of  the  deed.  So,  too,  in  regard  to  any  other  fact  or  cir- 
cumstance having  the  same  operation." 

If,  therefore,  in  the  present  case,  the  $600  were  loaned 
by  Patrick  to  Catharine,  and  so  created  a  debt  for  that 
amount  from  her  to  him,  instead  of  being  paid  and  received 
as  the  price  of  the  property,  and  this  formed  the  consideration 
for  the  execution  of  the  deed,  it  is  clear  Catharine  is  entitled 
to  redeem,  and  that  otherwise  she  is  not.  The  burden  is 
upon  Catharine  to  establish  the  fact  of  the  loan;  and  this 
can  not  be  done  by  loose,  indefinite,  or  inconclusive  evidence, 
but  must  be  by  clear  and  decisive  proofs.  Wilson  v. 
McDowell,  78  111.  517  ;  Conwell  and  another  v.  Evill,  4 
Blackf.  68.  " 

Matthew  testifies  :  "We  lived  on  these  premises  a  short 
time  after  our  marriage  ;  got  money  of  Patrick  Knowles  ; 
said  he  had  money,  and  if  we  would  turn  over  the  place  to 
him  he  would  give  us  the  money  ;  we  wanted  $600,  and 
when  we  returned  this  money  were  to  have  the  place 
back  ;  he  was  to  take  the  rents  and  keep  the  place  in  repair, 
and  pay  the  taxes  and  interest  on  the  money,  and  when  we 
wanted  the  place  he  would  give  it  back  for  the  money  and 
interest  whenever  paid."  On  cross-examination  he  says  : 
"  When  we  got  the  money  we  went  up  to  McHenry  county 
and  thought  to  buy  a  place  there,  but  did  not ;  we  spent 
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some  of  the  money  to  live  on  ;  afterwards  went  to  Chicago. 
Work  on  a  salary ;  did  not  have  much  means ;  have  had 
money  in  bank,  and  have  money  in  bank  now."  He  further 
says  that  they  have  not  lived  in  or  controlled  the  house 
since.  He  admits  that  Patrick  has  paid  the  taxes,  and  says  : 
*'  did  not  ask  him  to  return  the  place  until  after  I  heard 
that  he  had  sold  it ;  *  *  *  did  not  ask  him  to  account 
for  the  rents  ;  expected  he  would  when  we  wanted  the  place 
back  again  ;  asked  him  once  at  Heel  an 's  about  giving  the 
place  back  ;  said  he  would  when  he  got  his  money  ;  Heelan 
was  present ;  no  time  mentioned  when  we  were  to  pay  the 
money  back  ;  wife  had  the  money,  except  about  $70  which  I 
had  ;  no  rate  of  interest  mentioned." 

Catharine,  in  her  testimony,  after  stating  that  she  bought 
the  property  during  the  war,  with  her  own  money,  and 
had  it  conveyed  to  Hawkins  as  trustee,  says:  "  I  wanted 
some  money ;  complainant  said  he  would  let  me  have  it  and 
take  the  place,  collect  the  rents,  pay  the  taxes,  and  when  I 
wanted  the  place  he  would  give  it  back  and  take  his  money ; 
saw  him  after  he  had  sold  the  place  to  the  railroad  company, 
in  Chicago  ;  said  nothing  about  having  sold  the  place  ;  went 
to  Elgin  as  soon  as  I  heard  he  had  sold  the  place,  to  see 
about  it,  and  demanded  a  settlement  with  him,  and  said  I 
would  give  him  the  $600  with  interest,  and  he  to  account 
for  the  rents  and  profits,  but  he  refused."  On  cross-exam- 
ination she  says  :  "I  left  the  house  before  we  got  the  $600  ; 
wanted  the  money  to  buy  a  piece  of  land  in  McHenry 
county ;  did  not  buy  it ;  was  not  suited  there ;  used  some 
of  the  money  for  support,  and  have  some  of  it  now  ;  have 
money  in  bank  now  ;  told  the  tenants  to  pay  rent  to  com- 
plainant ;  did  not  tell  them  he  had  bought  the  place."  She 
further  says  she  was  ''out  there  two  or  three  times,  and  in 
the  house  ;  did  not  oifer  to  pay  back  money  until  after  he 
sold  the  place ;  saw  complainant  at  Heelan' s,  and  he 
told  me  he  would  let  me  have  the  place  for  his  money,  but 
afterwards  refused  to  do  so." 

The  complainant,  Patrick,  in  his  evidence,  denies,  in  sub- 
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stance,  every  material  fact  testified  to  by  the  defendants, 
Matthew  and  Catharine,  with  reference  to  the  character  of 
the  transaction.  He  says  :  "  Bought  the  property  of  Catha- 
rine Knowles,  October  13,  1868.  Her  husband  came  to  me 
and  said  she  wanted  to  sell  the  property  ;  I  told  them  not  to 
sell  it ;  she  said  she  had  to  sell  it,  and  if  I  did  not  buy, 
Hawkins  would,  and  if  there  was  money  to  be  made  she 
wanted  me  to  make  it ;  that  it  had  been  sold  for  taxes  ;  said 
it  was  worth  $600  ;  agreed  to  take  it  for  that  sum  ;  she  sold 
it  to  me  for  that  sum."  He  then  details  the  circumstances 
attending  the  making  of  the  deed,  and  paying  for  the  prop- 
erty. He  says,  at  the  time  he  purchased  he  was  under  the 
belief  that  she  had  the  title,  and  did  not  know  that  Haw- 
kins held  it  as  trustee. 

Identified  in  feeling  and  interest  as  are  the  defendants,  as 
husband  and  wife,  we  do  not  regard  their  evidence  alone  as 
sufficient  to  overcome  the  equally  positive  evidence  of  the 
complainant,  supported  as  it  is  by  the  absolute  form  of  the 
deed  and  the  fact  that  no  written  evidence  was  made  either 
of  a  condition  of  defeasance  or  of  the  existence  of  a  debt. 
There  is  no  testimony  given  by  an  entirely  disinterested 
witness,  conclusive  in  its  character,  as  to  what  the  transac- 
tion was.  The  notary  before  whom  the  acknowledgment 
was  taken  is  dead,  and  no  one  else  seems  to  have  been  pres- 
ent at  conversations  between  the  parties  at  and  preceding 
the  execution  of  the  deed. 

One  witness,  Heelan,  says  he  heard  a  conversation  be- 
tween complainant  and  Susan  Knowles  —  when  it  was  he 
does  not  say  —  in  which  she  spoke  to  him  about  getting  her 
property  back,  to  which  complainant  replied  that  he  had 
not  seen  any  $600  yet.  No  special  importance  can  be  at- 
tached to  this.  It  was  but  a  casual  remark,  and  is  not  in- 
consistent with  complainant's  version  of  the  transaction. 
It  does  not  admit  that  she  had  obtained  a  loan  of  him  of 
$600,  which  the  deed  had  been  executed  to  secure  ;  nor  does 
it  show  that  he  was  even  willing  to  convey  the  property  to 
her   on   the   payment   of    $600.     It  does  show  that  there 
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had  been  some  previous  talk  or  understanding  between 
them  about  conveying  the  property  to  her,  and  her  paying 
$600  ;  but  what  its  precise  effect  was  is  unknown,  and  left 
entirely  to  conjecture. 

Evidence  was  given  tending  to  prove  that  the  property, 
at  the  time  of  the  transaction,  was  worth  more  than  $600, 
for  the  purpose  of  showing  that  it  is  unreasonable  to  pre- 
sume the  parties  could  have  intended  a  sale.  It  is  proved 
that  the  same  year  the  deed  was  executed  to  the  complain- 
ant, but  what  time  in  the  year  is  not  stated,  Catharine  had 
authorized  an  attorney  at  law  to  sell  the  property  forlrer, 
and  that  he  was  offered  $800  for  it,  which  she  refused  to 
accept.  The  deed  to  complainant  was  not  executed  until  the 
13th  of  October,  and,  for  aught  that  appears,  this  offer  may 
have  been  made  early  in  January  or  February,  between 
which  periods  there  was  ample  time  for  fluctuations  in  value 
equal  to  the  difference  between  $600  and  what  is  claimed  to 
have  been  the  actual  value  of  the  property.  An  insurance 
policy  issued  on  the  house,  March  31,  1866,  for  $800,  and 
assigned  by  Catharine  to  the  complainant,  is  also  in  evi- 
dence, and  has  some  bearing  on  the  question  of  value  ;  but 
what  has  been  above  remarked  in  regard  to  fluctuations  in 
value  applies  with  still  greater  force  to  this.  These  were, 
undoubtedly,  circumstances  tending  to  prove  that  the  value 
of  the  property  was  greater  than  $600,  but  by  no  means 
conclusive.  John  Connor  thinks  the  property,  in  1868, 
was  worth  $800,  but  knows  of  Matthew  offering  it  for  sale 
before  that  time  for  $600.  Coleman  and  Stainforth  think 
the  property  was  worth  $800  in  1868.  On  the  other  hand, 
Cox,  assessor  for  Elgin  in  the  year  1868,  Hanson,  an 
owner  of  real  estate,residing  near  the  property,  and  Kosen- 
cranz,  who  is  acquainted  with  the  property,  and  has  been 
assessor  for  several  years  of  Elgin,  say  the  property,  in 
their  opinion,  was  not  worth  above  $600  in  1868  ;  and 
Plessing,  a  resident  of  Elgin  for  twenty  years,  residing  on 
the  same  block  with  this  property,  and  Wilcox,  who  also 
knew  the  property  in  1868,  fix  its  value  from  $600  to  $700 
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This  reference  to  the  evidence,  alone,  is  enough  to  show 
that  no  stress  ought,  in  determining  the  character  of  the 
transaction,  be  placed  on  the  claimed  inadequacy  of  price. 
It  has  been  matter  of  observation  to  all  that  within  the  last 
twenty  years  there  have  been,  in  all  parts  of  the  country, 
repeated  and  very  great  fluctuations  in  the  value  of  real 
estate,  as  well  as  in  the  value  of  other  property ;  and  it  is 
obvious  that  such  fluctuations  may  occur,  from  many  inde- 
pendent causes,  in  any  and  every  locality.  So,  too,  it  is  of 
frequent  occurrence  that  a  person  desiring  to  sell  at  one 
time*rejects  an  offered  price,  and  subsequently,  and  before 
the  lapse  of  mamT  months,  accepts  a  less. 

The  claimed  discrepancy  in  value,  here,  is  not  so  gross 
as  to  exclude  the  presumption  that  it  is  attributable  merely 
to  an  honest  difference  in  judgment ;  nor  is  it  established 
with  sufficient  fullness  and  certainty  that  there  is,  in  fact, 
such  discrepancy. 

In  our  opinion,  the  undisputed  facts  —  the  absolute  form 
of  the  deed,  the  absence  of  any  written  evidence  of  indebt- 
edness, the  absence  of  any  fixed  time  for  the  repayment  of 
the  money,  and  the  failure  to  agree  upon  a  rate  of  interest 
or  any  annual  rental  value  of  the  property  —  so  strongly 
corroborate  the  evidence  of  the  complainant  that  the  pre- 
ponderance is  decidedly  with  him. 

While  the  unreasonableness  or  absurdity  of  a  line  of  con- 
duct, or  of  acts  claimed,  is  not  sufficient  to  overcome  posi- 
tive evidence  that  the  line  of  conduct  was  pursued,  or  that 
the  acts  were  done,  nevertheless,  if  the  evidence  be  so  im- 
perfect, or  so  conflicting  that  the  truth  can  not  be  clearly 
perceived,  the  unreasonableness  or  absurdity  of  what  is 
claimed  to  have  been  the  conduct  or  acts  of  parties  may  be 
of  controlling  importance  ;  for  those  who  are  allowed  to  act 
for  themselves  are  presumed  to  conduct  themselves  and  act 
with  ordinary  prudence  and  sagacity  —  in  other  words,  with 
such  prudence  and  sagacity  as  characterize  the  acts  of  man- 
kind, under  like  conditions,  in  general.  The  rule  is  approved 
by  the  experience,  and  applied  in  the  practice,  of  all. 
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It  is  not  within  the  line  of  ordinary  experience  that  a  man 
having  money  to  loan  for  interest  is  willing  to  loan  it  with- 
out a  fixed  rate  of  interest,  and  to  be  repaid  at  the  mere 
pleasure  of  the  borrower. 

.  If,  as  Matthew  says,  no  time  was  fixed  for  the  repayment 
of  the  money,  but,  as  both  he  and  his  wife,  Catharine,  say, 
she  was  simply  to  have  the  right  to  have  the  property  back 
whenever  she  repaid  the  money,  it  is  not  perceived  the  com- 
plainant could  ever  have  enforced  repayment  by  a  suit  at  law 
on  the  loan,  or  by  a  bill  to  foreclose,  treating  the  deed  as  a 
mortgage.  The  debt  would  only  mature  by  her  electing  to 
extinguish  it;  and,  before  maturity,  its  payment  could  not 
be  enforced. 

It  would  seem  to  be  so  clear  that  an  arrangement  of  this 
character  must  inevitably  be  prejudicial  to  the  lender  that 
any  degree  —  even  the  lowest  —  of  prudence  would  forbid  it. 

Nor  is  it  within  the  line  of  ordinary  experience  that  a 
person  should  borrow  money  upon  which  to  pay  interest, 
and  secure  it  by  a  mortgage  on  all  the  real  estate  owned  — 
as  is  here  claimed  to  have  been  done — without  a  present 
actual  use  to  which  to  apply  the  money  ;  and  still  less  that 
any  part  of  such  money  should.be  kept  on  hand,  unpro- 
ductive, for  years,  leaving  the  mortgage,  with  its  accu- 
mulating interest,  unsatisfied  —  assuming,  of  course,  that 
an  ultimate  redemption  was  intended. 

The  pretended  use,  here,  for  the  money  was  to  buy  land 
in  McHeiiry  county.  But  no  land  had  been  bargained  for 
or  selected  ;  and  it  seems  that  it  was  not  even  known  that 
they  could  be  suited  there,  for  it  appears,  after  they  got  the 
money,  they  could  not  be.  Why  the  money  should  be  re- 
tained, when  it  was  known  it  could  not  be  thus  used,  if  that 
had  been  the  purpose  in  borrowing  it,  with  no  other  invest- 
ment in  anticipation,  is,  to  say  the  least,  difficult  to  conjec- 
ture. Ordinarily,  it  would  seem,  the  desire  would  have  been 
to  repay  the  loan  and  repossess  the  property,  so  as  to  real- 
ize from  its  rents,  look  after  its  protection,  and  be  ready  to 
avail  of  any  advantageous  offer  to  dispose  of  it,  or  to  appro- 
priate it  to  personal  use  if  that  was  not  desired. 
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If  she  had  the  right  to  have  the  property  back  whenever 
she  repaid  the  money,  it  would  seem,  when  she  found  she 
had  no  use  for  the  money,  she  would  have  repaid  it  without 
delay,  as  her  interest  required  she  should. 

The  deed  bears  date,  it  will  be  recollected,  October  13, 
1868,  and  it  is  alleged  in  the  bill,  and  not  denied  in  the 
answer,  that  the  contract  by  the  complainant  to  sell  a  por- 
tion of  the  property  to  the  railroad  company  was  made  on 
October  22,  1873.  Now,  during  this  period  of  five  years  it 
is  not  pretended  that  defendants  ever  gave  any  attention  to 
the  property,  such  as  an  owner  might  be  expected  to  give. 
They  paid  no  taxes,  paid  no  attention  to  repairs,  made  no 
inquiry  after  rents  to  see  whether  the  property  was  being 
rented  for  what  it  ought  to  produce,  and  they  were  being 
properly  credited  therefor,  and  made  no  offer  to  refund  the 
money.  It  is  to  us  inconceivable  that  such  negligence  and 
indifference  would  have  been  exhibited  had  the  fact  been,  as 
claimed,  that  the  deed  was  but  a  mortgage,  and  the  com- 
plainant been  under  obligation  to  give  credit  for  the  rents, 
after  the  payment  of  taxes,  upon  the  mortgage. 

It  can  not  be  said  the  complainant  should  be  denied  the 
relief  prayed  upon  the  graund  that  the  evidence  shows  that 
the  defendant  Catharine  did  not  execute  the  deed.  Her 
evidence  to  that  effect  is  in  direct  contradiction  with  the  ad- 
mission in  her  answer,  and  is,  besides,  insufficient  to  over- 
come the  official  certificate  of  the  notary.  Kerr  v.  Riissell, 
69  111.  670;  Smith  v.  Cremer  et  al.  71  id.  185;  Russell  v. 
Baptist  Theological  Union,  73  id.  337  ;  Marston  v.  Britten- 
ham,  76  id.  614. 

The  only  remaining  question  is,  whether  Hawkins,  the 
trustee,  was  properly  decreed  to  convey.  He  interposed  a 
separate  defense,  claiming  that  he  had  received  no  request 
from  the  defendant  Catharine  to  make  the  deed,  and,  there- 
fore, was  not  authorized  to  do  so. 

It  is  shown  the  property  was  purchased  by  the  defendant 
Catharine,  and  paid  for,  out  of  money  she  made  during  the 
war,  before  her  intermarriage  with  the  defendant  Matthew. 
It  was,  therefore,  her  sole  and  separate  property,  in  regard 
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to  which,  by  the  act  in  relation  to  married  women's  prop- 
erty, of  1861,  she  was,  at  the  time  of  the  sale  to  complain- 
ant, authorized  to  contract.  By  the  deed  of  trust  to  Haw- 
kins he  is  expressly  required,  upon  her  written  request,  to 
convey  the  property,  upon  such  consideration  and  to  such 
person  as  she  shall  direct.  He  has  no  right  to  interfere 
with  or  control  the  sale  of  the  property  in  any  respect,  and 
no  discretion,  when  requested  as  above,  in  regard  to  the 
execution  of  the  deed.  Her  deed  conveyed  her  equity  in 
the  property  to  the  complainant,  and  we  can  imagine  no 
more  satisfactory  request  in  writing  than  it  is,  to  the  trustee, 
to  convey  the  legal  title.  We  think  he  had  all  the  request 
made  upon  him  that  was  necessary,  when  the  complainant 
produced  Catharine's  deed  and  demanded  a  conveyance 
from  him. 

Nor  do  we  see  any  objection  to  the  decree  upon  the  ques- 
tion of  costs.  Hawkins,  by  his  separate  answer  and  defense, 
as  well  as  by  his  previous  unauthorized  refusal  to  make  the 
deed,  has  elected  to  identify  himself  personally  with  the 
cause  of  his  co-defendants  and  abide  their  fortune.  He 
should,  therefore,  bear  the  burden  which  his  position  has 
brought  upon  him. 

Decree  affirmed. 


Feank  A.  Bowew 

V. 

The  Wilcox  &  Gibbs  Sewing  Machine  Company. 

Practice  —  affidavit  of  merits.  An  affidavit  of  merits  on  the  same  paper 
with,  the  pleas,  by  a  defendant,  entitled  "CD  ads.  A  B,"  is  the  same  in  law  as 
"A  B  v.  C  D,"  and  is  properly  entitled,  and  it  is  error  to  strike  the  pleas  from 
the  files  as  for  want  of  a  sufficient  affidavit. 

Afpeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  F.  C.  Ingalls,  for  the  appellant. 


12  Bowen  v.  Wilcox  &  Gibbs  S.  M.  Co.     [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

This  was  assumpsit  in  the  Superior  Court  of  Cook  County, 
by  the  Wilcox  &  Gibbs  Sewing  Machine  Company,  plaintiff, 
and  against  Frank  A.  Bowen,  defendant,  on  a  promissory 
note,  with  the  money  counts.  The  pleas  were,  the  general 
issue,  and  want  of  consideration,  to  which  was  annexed  an 
affidavit  in  this  form,  after  stating  venue,  court,  and  term: 
"  Frank  A.  Boiven  ads.  Wilcox  &  Gibbs  Sewing  Machine 

Company. 

"  Frank  A.  Bowen,  of  said  county,  being  duly  sworn, 
says  that  he  is  the  defendant  in  the  above  entitled  suit ; 
that  he  verily  believes  he  has  a  good  defense  to  said  suit 
upon  the  merits  to  all  that  portion  of  said  plaintiff's 
demand  founded  on  the  note  described  in  the  first  count  of 
the  declaration  in  said  suit,  amounting  to  one  hundred  and 
fifty  dollars,  according  to  the  best  of  his  judgment  and 
belief." 

The  objection  to  the  affidavit  was,  that  it  was  not  properly 
entitled  in  the  cause,  and  the  pleas  were  stricken  from  the 
files  and  default  of  defendant  entered  and  judgment  in 
chief.  To  reverse  which  this  appeal  is  taken.  There  is  no 
force  in  this  objection.  It  is  properly  entitled.  Frank  A. 
Bowen  ads.  Wilcox  &  Gibbs  Sewing  Machine  Company  is 
the  same,  in  legal  proceedings,  as  Wilcox  &  Gibbs  Sewing 
Machine  Company  v.  Bowen,  ads,  indicating  and  meaning 
ad  sectam,  as  v.  indicates  versus.  It  is  according  to  all  the 
forms,  and,  being  on  the  same  paper  with  the  plea,  was 
applicable  to  that  cause  and  to  that  alone.  This  was  the 
only  objection,  and  it  should  have  been  disallowed.  Allow- 
ing it  was  error,  and  for  the  error  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Frank  H.  Follansbee 

v. 
Gustavus  P.  Adams. 

'  1.  Contract  —  when  one  party  may  rescind  before  day  of  performance. 
Where  one  party  agrees  to  do  an  act  at  a  future  day,  and,  before  the  day 
arrives,  declares  that  he  will  not  keep  his  contract,  or  do  the  act,  the  other 
party  may  act  on  such  declaration  without  waiting  until  the  day  fixed  for  per- 
formance. 

2.  "Where  a  party  has  contracted  for  the  sale  and  future  delivery  of  grain, 
and,  before  the  time  of  delivery  arrives,  becomes  insolvent,  and  informs  the 
purchaser  of  his  inability  to  perform,  and  desires  an  adjustment,  the  latter  may 
take  him  at  his  word,  and  if  the  matter  is  then  adjusted  by  the  then  market 
price,  this  will  be  a  rescission  of  the  contract,  and  the  seller  will  have  no  right 
afterward  to  make  a  tender  in  accordance  with  the  original  contract,  and  main- 
tain a  suit  under  such  contract. 

3.  Same — purchaser's  right  on  notice  of  inability  to  deliver.  The  purchaser 
of  a  lot  of  grain  to  be  delivered  during  the  next  month,  on  being  informed  by 
the  vendor  of  his  inability  to  perform,  by  reason  of  his  insolvency,  has  the 
right  to  purchase  a  like  quantity  and  charge  the  vendor  the  difference  in  the 
market  price  on  such  day  and  the  contract  price.  If  he  charges  the  vendor 
with  such  difference  without  purchasing  other  grain,  the  result  is  the  same. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Lorin  Grant  Pratt,  for  the  appellant. 

Mr.  Wirt  Dexter  and  Mr.  S.  Sibley,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Frank  H. 
Follansbee  in  the  Superior  Court  of  Cook  County,  against 
Augustus  P.  Adams,  to  recover  damages  for  a  failure  of  the 
defendant  to  accept  and  pay  for  a  certain  quantity  of  wheat 
alleged  to  have  been  sold  him  on  June  &,  1874,  to  be  deliv- 
ered at  the  option  of  the  plaintiff  any  time  in  the  month  of 
July  of  the  same  year.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  of  special  matter  to  be  given  in  evi- 
dence under  the  plea,  as  follows  :  That*on  or  about  June  11, 
1874,  the  plaintiff  failed  and  became  insolvent,  and  notified 
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the  defendant  that  he  would  be  unable  to  deliver  the  wheat 
according  to  the  terms  of  the  contract  and  desired  that  a 
settlement  should  be  made  in  regard  to  the  purchase  based 
upon  the  market  price  of  wheat  that  clay  or  the  day  follow- 
ing ;  that  thereupon  a  settlement  was  made,  and  on  such 
settlement  there  was  found  to  be  due  the  defendant  the  sum 
of  $2,043.75.  The  notice  also  contained  the  averment  that 
it  was  part  of  the  original  contract,  in  case  the  plaintiff 
should  become  insolvent,  that  the  contract  should  be,  settled 
in  the  maimer  it  was  adjusted.  A  jury  was  waived  by  agree- 
ment of  the  parties,  and  on  a  trial  before  the  court  the  issues 
were  found  in  favor  of  defendant,  and  the  plaintiff  appealed. 
It  is  a  conceded  fact  that  on  June  8,  1874,  appellee  pur- 
chased of  appellant  60,000  bushels  of  wheat,  to  be  delivered 
at  any  time  in  July  appellant  might  select ;  but  the  contro- 
verted question  is,  whether  the  contract  was  rescinded  before 
the  day  of  delivery  arrived.  This  is  not  entirely  a  new 
question  in  this  court ;  the  principle,  at  least,  which  must 
control  has  been  established  by  former  decisions.  In  Fox 
v.  Kit-ton,  19  111.  519,  it  was  held  where  one  party  agrees  to 
do  an  act  at  a  future  day,  and  before  the  day  arrives  he  de- 
clares that  he  will  not  keep  his  contract  or  do  the  act,  the 
other  party  may  act  on  such  declaration.  In  Chamber  of 
Commerce  v.  Sollitt,  43  111.  523,  where  a  similar  question 
was  involved,  it  is  said  :  "  If  one  party  to  an  executory  con- 
tract induces  the  other  to  believe  that  he  has  withdrawn  from 
the  contract,  the  other  contracting  party  need  not  wait  until 
the  day  of  performance  before  making  new  arrangements ; 
nor  does  he  lose  his  remedy  against  the  delinquent  party  by 
providing  at  once  against  losses  likely  to  arise  from  such 
delinquency. "  The  inquiry,  then,  is,  whether,  under  the 
yule  announced  in  the  cases  cited,  the  conduct  and  acts  of 
appellant  were  such  as  to  authorize  appellee  to  act  before 
the  day  for  the  delivery  of  the  wheat  arrived,  and  termi- 
nate the  contract.  Three  days  after  the  wheat  was  purchased 
appellant  failed,  and  his  failure  was  announced  on  the 
Board  of  Trade.     The  contracting  parties  were  both  mem- 
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bers  of  the  Board  of  Trade ;  the  contract  was  made  upon 
the  Board  and  under  its  rules. 

On  the  morning  of  the  11th,  appellant's  agent  and  book- 
keeper was  on  the  Board  of  Trade,  empowered,  as  he  says, 
to  settle  this  deal.  He  was  then  making  settlements  with 
various  parties  with  whom  appellant  had  contracts,  adjust- 
ing differences  as  the  market  then  was.  Appellee  testified 
the  agent  came  to  him  just  as  the  Board  was  closing,  and 
wanted  to  settle  up  the  trade.  Appellee  requested  that  the 
matter  might  stand  over  until  the  next  morning,  as  there 
were  but  few  present  and  but  little  doing.  The  next  morn- 
ing appellee,  not  finding  the  agent  on  'Change,  spoke  to  a 
broker,  and  the  deal  was  settled  at  $1,201,  the  then  market 
price  of  wheat.  During  the  day  the  agent,  as  appellee  tes- 
tified, was  notified  of  the  settlement,  the  manner  it  was 
made,  and  price  of  the  wheat.  Subsequently  the  agent 
requested  a  statement,  of  appellee's  book-keeper,  of  the 
account,  in  order  that  he  might  settle  up  appellant's 
accounts,  which  was  furnished.  Appellee's  book-keeper 
testified,  that  appellant's  agent  and  book-keeper  called  on 
him  and  said  they  would  settle  up  the  deal.  He  requested 
the  bills,  which  were  , furnished  him.  Under  these  circum- 
stances, if  any  regard  is  given  to  the  conduct  and  acts  of 
appellant,  we  perceive  no  ground  upon  which  the  position 
can  be  maintained  that  the  contract  remained  in  force,  and 
appellant  had  the  right,  on  the  last  day  originally  provided 
by  the  contract  for  a  delivery  of  the  wheat,  to  make  a 
tender  of  warehouse  receipts  and  insist  that  the  contract 
should  be  performed  by  appellee,  Appellant,  long  before 
the  time  arrived  under  the  contract  for  the  delivery  of  the 
wheat,  had  failed,  was  insolvent,  and  was  adjusting  his  con- 
tracts with  his  different  creditors  as  best  he  could.  His 
want  of  ability  to  perform  a  contract  of  this  character  was 
well  known  on  the  Board  of  Trade  and  by  appellee. 
When,  therefore,  he  requested  an  adjustment  of  this  deal, 
thus  recognizing  his  inability  to  perform  the  contract, 
appellee  had  the  clear  and  undoubted  right  to  take  him  at 


16  Sheen  v.  Hogan  et  al.  [Sept.  T. 

Syllabus. 

his  word  and  act  accordingly.  Suppose  appellant,  after  his 
failure,  had  declared  his  inability  to  perform  the  contract, 
and  appellee,  on  the  faith  of  that  declaration,  with  the  view 
of  obtaining  the  quantity  of  wheat  purchased,  had  gone 
upon  the  market  and  contracted  for  a  like  amount  of  wheat 
from  other  parties  for  July  delivery,  it  is  conceded  in  the 
argument  that  in  such  a  case  appellant  would  be  estopped 
from  questioning  the  right  of  appellee  to  act  upon  the 
declarations  so  made.  And  yet  there  is  no  substantial 
difference,  in  principle,  between  the  supposed  case  and  what 
has  been  done  here.  When  appellee  was  notified,  by  the 
insolvency  of  appellant  and  by  his  request  to  settle  the  con- 
tract, of  his  inability  to  deliver  the  wheat  in  July,  according 
to  the  terms  of  the  contract,  he  did  not  buy  60,000  bushels 
of  wheat  of  another  and  charge  up  the  difference  to  appel- 
lant, as  he  might  have  done,  but  he  called  upon  a  broker  on 
the  Board  of  Trade  to  determine  the  then  market  price  of 
wheat  —  or,  in  other  words,  what  the  wheat  would  cost  — 
and  charged  the  difference  between  the  contract  price  and 
what  wheat  was  then  worth  to  appellant.  The  result  is  the 
same,  so  far  as  appellant  is  concerned,  as  if  appellee  had 
bought  in  the  market  a  like  quantity  of  wheat.  We  are 
satisfied,  after  a  careful  consideration  of  the  whole  record, 
that  the  court  decided  rig'ht  in  holding  the  contract  re- 
scinded.     The  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Peter  Sheen 

v. 

Bridget  Hogan  et  ah 


1.  Foreclosure  —  of  interest  subject  to  vendor's  lien.  Where  a  party  took 
a  mortgage  upon  land  for  which  the  mortgagor  held  only  a  bond  for  a  deed, 
which  authorized  the  vendor  to  declare  a  forfeiture  for  want  of  payment,  and 
after  the  mortgagor's  death  the  vendor  attempted  to  declare  a  forfeiture,  and 
thereupon  conveyed  the  land  to  the  mortgagor"  s  widow  for  the  exact  sum  due 


1877.]  Sheen  v.  Hogan  et  al.  17 

Statement  of  the  case. 

on  the  purchase  money,  taking  back  a  mortgage  to  secure  its  payment,  and,  on 
bill  to  foreclose  the  first  named  mortgage,  the  court,  in  its  decree,  found  there 
had  been  no  forfeiture,  and  ordered  a  foreclosure  and  sale  of  the  land,  subject 
to  the  lien  of  the  vendor  for  what  was  due  him,  it  was  held,  that  the  complain- 
ant had  no  just  ground  of  complaint. 

2.  Same  —  as  against  vendor  of  mortgagor,  and  the  interest.  "Where  a 
foreclosure  is  sought  against  land  held  under  a  bond  for  a  deed,  and  the  vendor 
of  the  mortgagor  is  made  a  party,  it  is  proper  to  order  a  sale,  subject  to  the 
rights  of  the  vendor,  and  allow  such  vendor  the  same  rate  of  interest  the  mort- 
gagor had  agreed  to  pay,  giving  the  mortgagee  the  right  to  pay  off  the  vendor's 
claim  and  be  subrogated  to  his  rights. 

Writ  of  Error  to  t^,e  Circuit  Court  of  Woodford  County  ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  bill  was  filed  by  Peter  Sheen  to  foreclose  a  mortsrao-e 
made  by  Jeremiah  Hogan,  in  his  life-time,  and  his  wife, 
Bridget  Hogan,  on  the  premises  described  in  the  bill.  An 
allegation  as  to  the  title  is,  that  Hogan  was  "  possessed  in 
fee  simple  "  of  the  property.  It  is  also  alleged  James  H. 
Walthern  had  some  interest  in  the  property,  but  it  is  charged 
whatever  that  interest  was  it  was  subject  to  the  rights  of 
complainant. 

Walthern,  in  his  answer  to  the  bill,  sets  up  that  on  No- 
vember 5,  1869,  he  sold  the  premises  to  Hogan  for  the  sum 
of  $350,  payable  November  5,  1871,  with  interest  at  the 
rate  of  ten  per  cent  per  annum,  payable  annually  in  ad- 
vance ;  that  the  article  of  agreement  made  with  Hogan  in 
relation  thereto  contained,  among  other  things,  a  covenant 
that,  if  the  principal  and  interest  were  not  paid  within  thirty 
days  after  the  same  should  become  due,  the  contract,  at  the 
option  of  the  vendor,  should  be  void  ;  that  Hogan  died,  and 
after  the  principal  and  interest  both  became  due  and  re- 
mained unpaid  —  viz.,  on  February  17,  1877  —  he  declared 
the  agreement  forfeited  for  non-payment,  and  on  the  same 
day  conveyed  the  premises  to  Bridget  Hogan  for  the  exact 
sum  due  for  the  purchase  money,  and  took  back  a  mortgage 
on  the  premises  to  secure  the  same,  with  note  and  personal 
security. 

By  an  amendment  to  the  bill  complainant  charges  the 
2  — 86th  ill. 
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money  mentioned  in  his  mortgage  was  expended  by  Hogan 
in  improving  the  premises,  that  the  conveyance  of  the  prem- 
ises to  Bridget  Hosran  was  without  his  knowledge  or  consent, 
and  asks  that  Walthem  be  compelled  to  look  to  his  note 
and  security  thereon  for  the  amount  due  him,  and  that  his 
lien  be  declared  to  be  the  prior  lien  upon  the  premises.  In 
answering  the  amended  bill,  Walthem,  among  other  things. 
denies  the  bond  for  a  deed  to  Hogan  was  outstanding  at  the 
time  he  made  the  conveyance  of  the  property  to  Bridget 
Hogan,  and  charges  it  had  been  ta^n  up  as  having  been 
forfeited ;  but  submits,  if  the  court  shall  be  of  opinion  no 
forfeiture  had  been  rightfully  declared,  that  the  premises 
might  be  sold  subject  to  his  prior  equities. 

Replications  were  filed  to  the  original  and  amended 
answers,  and  on  the  final  hearing  the  court  decreed  a  fore- 
closure of  complainant's  mortgage,  subject  to  the  prior  lien 
of  Walthem  for  the  purchase  money  secured  by  his  mort- 
gage. 

Complainant  brings  the  case  to  this  court,  and  assigns 
error  on  the  record. 

Messrs.  Sheen  &  Black,  for  the  plaintiff  in  error. 

Messrs.  Bangs,  Shaw  &  Edwards  and  Mr.  J.  J.  Cassell, 
for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  evidence  is  preserved  in  the  record,  but  the  court 
found  the  bond  for  a  deed  from  Walthem  to  Hogan  was  still 
in  full  force,  and  thereupon  decreed  a  foreclosure  of  com- 
plainant's mortgage,  subject  to  the  prior  lien  of  Walthem 
for  the  purchase  money,  with  interest,  according  to  the  agree- 
ment between  the  original  parties.  It  is  conceded,  if  the 
bond  for  a  deed  from  Walthem  to  Hogan  was  properly  de- 
clared forfeited,  complainant's  mortgage  was  not  a  lien 
upon  the  premises.  A  forfeiture  would  bar  whatever  inter- 
est Hogan  had  in  the  property,  and  there  would  be  nothing 
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to  which  the  mortgage  could  attach.  But  the  court  found 
the  bond  was  still  in  force,  and  as  there  is  nothing  in  the 
record  to  show  the  court  found  incorrectly  as  to  that  fact, 
it  must  be  regarded  as  conclusive  upon  complainant.  That 
being  true,  what  more  could  complainant  conscientiously 
ask  than  the  decree  gave  him?  He  had  not  asked,  in  his 
bill,  that  the  court  should  annul  the  conveyance  to  Bridget 
Hogan  previously  made,  which,  if  valid,  would  effectually 
cut  off  all  interests  complainant  may  have  had  in  the  prop- 
erty under  his  mortgage.  It  will  be  observed  the  decree 
restores  the  parties  to  their  original  position,  and  certainly 
that  is  all  complainant  could  demand  under  his  bill.  It  was 
equivalent  to  a  decree  that  the  alleged  forfeiture  of  the  bond 
for  a  deed  to  Hogan,  insisted  upon,  should  be  set  aside  as 
having  been  wrongfully  declared.  Surely  complainant 
ought  not  to  be  permitted  to  insist  no  forfeiture  had  been 
rightfully  declared,  and  yet  have  the  benefit  of  what  was 
done  as  a  fulfillment  of  the  covenants  and  conditions  of  the 
bond.  If  there  was  no  forfeiture  of  the  bond  for  a  deed,  as 
he  insists  there  was  not,  the  utmost  complainant  could  claim 
would  be  that  all  parties  be  restored  to  their  original  posi- 
tions ;  and  that  the  court  did  by  its  decree. 

No  relief  was  decreed  to  Walthem  on  his  answer.  When 
rightly  understood  the  decree  simply  directs  the  sale  of  the 
mortgaged  premises,  subject  to  the  prior  lien  in  favor  of 
Walthem  for  the  purchase  money,  with  the  privilege  to 
complainant  to  pay  off  Walthem' s  claim  and  he  himself 
subrogated  to  his  rights  in  the  premises.  The  original  con- 
tract gave  the  vendor  ten  per  cent  per  annum  interest  on 
the  contract  price  of  the  property,  and  there  was  no  error 
in  decreeing  that,  if  complainant  availed  of  the  privilege  to 
pay  the  vendor's  claim,  he  should  pay  the  same  rate  of  in- 
terest the  vendee  was  obligated  to  pay. 

Perceiving  no  error  in  the  record  as  the  case  comes  before 
us,  the  decree  will  be  affirmed. 

Decree  affirmed. 
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The  Chicago  and  Iowa  Railroad  Company 

v. 

Richard  Davis. 

Trespass  —  by  railway  company  in  running  trains  over  land.  Although  a 
railway  company  may  enter  upon  the  lands  of  another  without  objection  on  his 
part,  and  construct  its  road  across  the  same,  and  run  its  trains  over  the  same, 
yet,  if  it  operates  its  trains  over  such  land, after  notice  by  the  owner  to  cease, 
and  before  condemnation  and  payment  of  damages,  it  will  be  liable  to  the 
owner  in  trespass  for  damages  for  running  its  trains  across  his  lands  after  such 
notice. 

Appeal  from  the  Circuit  Court  of  Kane  County ;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  fregit,  by 
Richard  Davis  against  the  Chicago  and  Iowa  Railroad  Com- 
pany. 

It  appears  the  road  was  constructed  across  the  plaintiff  's 
land  with  his  knowledge  and  without  objection  on  his  part, 
and  that  sometime  afterwards  proceedings  were  had  to  con- 
demn the  land,  and  the  plaintiff's  damages  assessed,  but 
not  paid.  Afterwards,  in  November,  1873,  the  plaintiff 
notified  the  defendant  to  stop  running  its  trains  across  his 
lands  :  and  on  failure  to  observe  such  notice  this  suit  was 
brought  to  recover  damages.  A  trial  was  had,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $55. 

Mr.  B.  F.  Parks,  for  the  appellant. 

Mr.  S.  W.  Brown  and  Mr.  A.  J.  Hopkins,  for  the  ap- 
pellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass.  The  verdict  and  judg- 
ment went  for  plaintiff  for  damages  $55.  Defendant  appeals 
to  this  court. 

It  appears  from  the  proof  that,  about  1870,  the  railroad 
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company  constructed  a  railroad  across  the  lands  of  plain- 
tiff, and  have  been  running  trains  over  the  same  ever  since. 
A  stipulation  as  to  the  facts  was  made,  stating  that, 
at  the  time  of  the  construction  of  the  road,  plaintiff  was 
the  owner  of  the  land  in  question  and  was  then  in  posses- 
sion thereof,  and  had  so  continued  until  this  action  was 
brought. 

The  proof  shows  that  the  construction  of  the  road  across 
plaintiff's  lands  was  with  plaintiff's  knowledge  and  that  he 
made  no  objection  thereto,  although  he  often  talked  with 
the  employees  of  the  railroad  company,  and  interposed  a 
request  now  and  then  as  to  the  location  of  the  line,  and 
relating  to  cattle-crossings,  some  of  which  were  complied 
with.  d 

The  proof  also  shows  that,  after  the  adoption  of  our 
Constitution  of  1870,  at  the  request  of  the  railroad  com- 
pany, three  commissioners  were  appointed  to  assess  dam- 
ages for  the  right  of  way;  and  plaintiff,  having  knowledge 
of  this  proceeding,  encouraged  these  commissioners  to 
award  as  to  his  damages,  and  it  was  done.  The  proof 
tends  to  show  that,  when  the  commissioners  were  about 
to  act,  plaintiff  declared  that  he  had  consented  to  claim  no 
damages  for  the  right  of  way  in  case  a  depot  should  be 
established  at  the  center  of  the  town,  but  as  he  had  no 
faith  in  railroad  companies  he  told  the  commissioners  to 
proceed  with  the  assessment  as  though  there  was  no  arrange- 
ment about  the  depot ;  and  that  this  was  done.  The  plain- 
tiff, in  his  testimony,  swears  very  positively  that  he  never 
made  any  agreement  with  the  railroad  company  to  grant 
the  right  of  way  without  compensation,  and  even  denies 
the  conversations  attributed  to  him  by  some  of  defendant's 
witnesses.  The  jury,  in  view  of  the  instructions  of  the 
court,  have  found  the  truth  to  be  with  plaintiff  on  this 
question. 

In  November,  1873,  plaintiff  notified  defendant  to  cease 
running  trains  across  his  lands.  An  examination  of  the 
proofs  in  the  record,  and  of  the  instructions  given  by  the 
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court,  makes  it  plain  that  the  damages  found  by  the  jury 
were  merely  for  the  running  of  trains  across  plaintiff's  land 
after  the  notice  of  November,  1873,  and  before  the  bringing 
of  the  action.  After  a  careful  reading  of  the  evidence  we 
think  the  verdict  is  sustained  by  the  proofs  ;  and  we  find 
nothing  in  the  rulings  of  the  court,  as  to  instructions,  of 
which  defendant  has  any  just  ground  for  complaint. 

Judgment  affirmed. 


John  M.  Dunphy 

v. 
Francis  A.  Riddle  et  at. 


1.  Mechanic's  lien  —  limitation,  as  to  incumbrances.  Where  suit  is  brought 
to  enforce  a  mechanic's  lien  against  the  owner  within  six  months  after  the  last 
payment  becomes  due,  but  after  the  expiration  of  six  months  a  creditor  of  the 
owner  or  an  incumbrancer  is  made  a  party  by  amendment  of  the  petition,  the 
lien  cannot  be  enforced  to  the  prejudice  of  such  creditor  or  incumbrancer  and 
the  lien  of  the  mechanic  will  be  postponed  to  that  of  such  new  party. 

2.  Same  —  limitation  does  not  extend  to  purchaser.  The  28th  section  of  the 
mechanic's  lien  law,  which  provides  that  such  lien  shall  not  be  enforced  "as 
against,  or  to  the  prejudice  of,  any  other  creditor  or  any  incumbrancer,  unless 
suit  be  instituted  to  enforce  such  lien  within  six  months  after  the  last  payment 
for  labor  or  materials  shall  have  become  due  and  payable,"  can  not  be  ex- 
tended by  implication  to  embrace  and  protect  a  purchaser  from  the  owner. 

3.  Same  —  when  suit  is  commenced  as  to  new  party.  Where  suit  is  brought 
to  enforce  a  mechanic's  lien  against  the  owner,  and  upon  amendment  of  the 
petition  a  creditor  or  incumbrancer  is  made  a  party  defendant,  the  suit  can  not 
be  considered  as  having  been  commenced  against  such  creditor  or  incumbrancer 
until  he  is  so  made  a  party  defendant. 

4.  Same  —  not  a  proceeding  in  rem.  A  suit  to  enforce  a  mechanic's  lien  is 
not  a  proceeding  in  rem  in  any  such  sense  as  to  be  binding  on  any  one  not 
made  a  party.  A  decree  therein  can  not  affect  the  interest  of  one  not  a  party 
to  the  suit. 

5.  Mortgage  —  extinguishment  or  merger.  Where  a  party  having  amort- 
gage  on  real  estate  takes  a  conveyance  from  the  mortgagor,  and  retains  the 
note  and  mortgage,  in  the  absence  of  proof  showing  a  contrary  intention  there 
will  be  no  merger  or  extinguishment  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 
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Mr.  Robert  Hervey  and  Mr.  Herbert  B.  Johnson,  for 

the  appellant. 

Mr.  Wirt  Dexter  and  Mr.  S.  Sibley,  for  the  appellee 
the  United  States  Mortgage  Company. 

Mr.  James  E.  Monroe,  for  the  appellee  William  G.  Gal- 
laher. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  petition  filed  in  the  circuit  court  of  Cook 
county,  on  April  28,  1875,  by  the  petitioner,  John  M. 
Dunphy,  to  enforce  a  mechanic's  lien  on  certain  described 
real  estate. 

The  defendants  in  the  suit  were  Francis  A.  Riddle  —  for 
whom,  as  owner,  in  pursuance  of  a  written  contract  made 
on  November  28,  1873,  it  was  alleged  the  petitioner  erected 
a  dwelling-house  on  the  premises,  and  two  mortgagees  of 
the  premises,  the  United  States  Mortgage  Company  and 
William  G.  Gallaher.  The  court  found  and  declared  the 
lien  as  against  Riddle,  the  owner,  and  ordered  a  sale  of  the 
premises  for  its  satisfaction,  subject  to  the  two  mortgages. 

The  petitioner,  Dunphy,  appeals. 

The  only  controversy  between  Dunphy  and  the  United 
States  Mortgage  Company  is  one  of  fact  —  whether  he 
waived  or  released  his  lien.  Riddle  and  wife  executed  the 
morto-aire  on  the  lot  to  the  United  States  Mortgage  Com- 
pany  on  November  28,  1873  —  the  same  day  of  the  making 
of  the  contract  for  erecting  the  building  —  to  secure  the 
payment  of  $11,160  ;  the  mortgage  being  recorded  Decem- 
ber 11,  1873.  It  appeared  by  oral  testimony  that  the 
money  was  borrowed  for  the  purpose  of  constructing  the 
dwelling-house,  and  that  it  was  agreed  between  Riddle  and 
the  mortgage  company  that  the  latter  should  advance  about 
forty  per  cent  of  the  value  of  the  land,  and  pay  the  rest 
as  the  house  was  built,  reserving  enough  to  finish  the  build- 
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ing,  with  the  understanding  that  the  building  was  to  be 
clear  of  all  mechanics'  liens  ;  and  it  would  seem  to  have 
been  advanced  accordingly,  to  wit,  $5,500  December  17, 
1873;  $2,250  July  21,  1874;  and  $3,411  November  4, 
1874,  which,  with  interest,  made  up  the  sum  of  $11,160. 

It  was  testified  to  by  Mr.  Sansome,  the  agent  of  the 
company  who  negotiated  the  loan  for  it,  that  in  September 
or  October,  1874,  Riddle  called  on  him  in  regard  to  the 
balance  of  the  loan,  and  that  witness  told  Riddle  he  must 
be  satisfied  there  were  no  liens  before  the  balance  of  the 
money  could  be  paid.  Riddle  testifies  to  the  same,  and 
that  he  told  Dunphy  what  Sansome  had  said,  and  drew  up 
a  release  purporting  to  release  all  liens,  which  was  signed 
by  Dunphy  and  by  McDougal  &  McKinley  —  the  two 
latter  appear  to  have  been  sub-contractors  for  the  carpenter- 
work —  but  Burnham,  the  architect,  refused  his  signature, 
because  the  Terra  Cotta  company  had  alien,  —  on  which 
account  Riddle  says  he  tore  up  the  release,  in  presence  of 
Dunphy  and  Burnham.  Dunphy  admits  the,  signing  of  this 
release  by  him  and  McDougal  &  McKinley,  and  that  he 
knew  the  object  of  it  was  to  give  it  to  Sansome,  so  that 
Riddle  could  get  the  balance  of  the  money,  but  says  they 
afterward  recalled  it.  Riddle  testified  that  he  drew  another 
release,  which  was  signed  by  Dunphy  and  by  McDougal 
&  McKinley,  which  he  took  to  the  office  of  the,  mortgage 
company  on  the  occasion  the  last  payment  was  made, 
November  4,  1874  ;  at  which  time  witness,  with  Dunphy 
and  McKinley,  met  at  Sansome's  office,  by  previous  appoint- 
ment, for  the  purpose  of  getting  the  balance  of  the  money. 
Mr.  Sansome  testifies  that  he  then  told  Dunphy  that  he 
could  pay  none  of  the  balance  of  the  money  to  Riddle  until 
assured  that  there  were  no  liens  or  chances  of  liens  on  the 
property;  that  Dunphy  then  verbally  assured  him  there 
were  no  liens  ;  no  release  was  asked  for  ;  that  thereupon  he 
gave  Riddle  a  draft  for  $3,411  ;  that  without  such  assurance 
given  by  Dunphy  he    would   not   have   paid    the   money. 
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Riddle  corroborates  Sansome  as  to  the  making  of  such 
assurances  ;  says  that  he  did  not  then  exhibit  the  second 
release,  and  afterward  handed  it  to  Dunphy. 

Dunphy  and  McKinley  both  deny  the  signing  of  a  second 
release,  and  deny  the  making  of  the  statements  by  Dunphy 
as  testified  by  Sansome  and  Riddle.  There  was  here  a 
conflict  of  testimony,  and  it  was  for  the  court  below  to  pass 
upon  the  credibility  of  the  witnesses.  We  cannot  say  that 
the  court  was  not  warranted  in  finding  from  the  testimony, 
as  it  did,  that  as  to  the  United  States  Mortgage  Company 
appellant  waived  or  released  his  lien. 

The  court  below  gave  precedence  to  the  mortgage  of  Gal- 
laher  over  the  lien  of  the  petitioner,  for  the  reason  that  the 
suit  against  Gallaher  was  not  commenced  within  six  months 
after  the  last  payment  became  due  to  the  petitioner.  The 
provision  of  the  statute  fixing  the  time  of  limitation  in  this 
respect  is  section  28  of  the  Mechanic's  Lien  Act,  page  668 
Revised  Statutes  of  1874,  which  is  as  follows  :  "No  creditor 
shall  be  allowed  to  enforce  the  lien  created  under  the  fore- 
going provisions,  as  against  or  to  the  prejudice  of  any  other 
creditor  or  any  incumbrance,  unless  suit  be  instituted  to  en- 
force such  lien  within  six  months  after  the  last  payment  for 
labor  or  materials  shall  have  become  due  and  payable." 
The  mortgage  of  the  premises  subject  to  the  mortgage  of 
the  United  States  Mortgage  Compairy  was  made  by  Riddle 
to  Gallaher  April  13,  1874,  and  recorded  June  1,  1874,  and 
was  to  secure  the  payment  of  Riddle's  promissory  note  of 
the  same  date  for  $7,000  payable  to  Gallaher  one  day  after 
date. 

The  last  payment  for  labor  and  materials  became  due  and 
payable  to  the  petitioner,  under  the  contract,  on  November 
18,  1874.  The  petitioner  filed  his  petition  April  28,  1875. 
F.  A.  Riddle,  the  United  States  Mortgage  Company,  and 
Charles  R.  Steele  were  at  the*  time  of  the  filing  of  the  peti- 
tion made  parties  defendant,  and  a  summons  was  issued 
against  them  alone,  and  served  upon  them  April  28,  1875. 

On  May  22,  1875,  on  motion  of  the  petitioner,  leave  was 
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given  him  to  amend  his  petition  by  making  Gallaher  a  party 
defendant,  and  order  made  that  a  summons  issue  against 
him,  which  issued  accordingly  on  the  same  day. 

Thus  it  will  be  seen  the  suit  was  commenced  against  Rid- 
dle the  owner,  the  mortgage  company,  and  Steele,  within 
six  months  after  the  last  payment  for  labor  and  materials 
became  due  ;  but  that  Gallaher  was  not  made  a  party  de- 
fendant to  the  suit  until  after  the  expiration  of  said  six 
months,  to  wit,  four  days  afterward. 

The  statute  does  not  say,  in  terms,  against  whom  the  suit 
shall  be  commenced  within  the  six  months,  its  language 
being,  "  unless  suit  be  instituted  to  enforce  such  lien  within 
six  months  ;"  and  it  is  contended  by  appellant  that  it  is 
only  needful  to  commence  suit  to  enforce  the  lien  against 
the  owner  and  property  within  the  six  months,  and  that  at 
any  time  afterward,  and  after  the  expiration  of  the  six 
months,  upon  amendment  of  the  petition,  any  creditor  or 
incumbrancer  may  be  made  a  party  defendant,  and  the  lien 
be  enforced  against  him. 

We  can  not  adopt  this  as  the  true  construction  of  this 
28th  section  of  the  statute,  but  think  it  to  be  otherwise ; 
that  the  person  against  %vhom  the  suit  must  be  instituted 
within  the  time  limited  is  the  one  against  whom  the  right  of 
lien  may  be  asserted  ;  that  the  suit  must  be  instituted 
against  the  creditor  or  incumbrancer  within  the  six  months  : 
that  such  interpretation  accords  with  the  rule  of  strict  con- 
struction which  has  ever  been  applied  to  this  and  like  stat- 
utes ;  and  where  suit  is  commenced  to  enforce  the  lien 
against  the  owner,  and  afterward,  upon  amendment  of  the 
petition,  a  creditor  or  incumbrancer  is  made  a  party  defend- 
ant to  the  suit,  that  the  suit  can  not  be  considered  as  having 
been  commenced  against  such  creditor  or  incumbrancer  until 
he  was  so  made  a  party  defendant. 

In  Miller  v.  Mclntyre,  6  Pet.  61,  a  suit  in  equity  to  en- 
force a  trust  in  land,  after  the  original  bill  was  filed  it  was 
amended,  and  new  parties  defendant  were  brought  in,  who 
set  up  the  statute  of  limitations,  the  period  of  which  had 
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elapsed  between  the  time  of  filing  the  original  bill  and  the 
making  of  the  new  defendants  parties.  The  court  sus- 
tained the  defense,  and,  in  delivering  judgment,  said : 

"It  is  insisted  that  the  amended  bill  filed  in  1815,  by 
which  the  defendants  were  made  parties  to  the  bill,  has  re- 
lation to  the  commencement  of  the  suit  in  1808,  and,  con- 
sequently, that  the  statute  can  not  bar,  as  its  limitation  had 
not  then  run. 

"  Until  the  defendants  were  made  parties  to  the  bill 
the  suit  can  not  be  considered  as  having  been  commenced 
against  them.  It  would  be  a  novel  and  unjust  principle  to 
make  the  defendants  responsible  for  a  proceeding  of  which 
they  had  no  notice,  and  where  a  final  decree  in  the  case 
could  not  have  prejudiced  their  rights." 

All  the  authorities  are  this  way.  Brown  v.  Goolsby,  34 
Miss.  437;  Gorman  v.  Judge,  etc.,  27  Mich.  140;  Aug.  on 
Lim.,  6th  ed.,  sec.  330  ;  Story's  Eq.  PL,  sec.  904. 

This  court  has  repeatedly  held  that  in  suits  of  this  char- 
acter the  rights  of  a  person  who  was  not  made  a  party  to  the 
suit  are  not  affected  by  the  decree  or  any  proceeding  under 
it.  Kelly  v.  Chapman,  13  111.  534  ;  Williams  v.  Chapman, 
17  id.  423  ;  Lomax  v.  Dore,  45  id.  379. 

Stress  is  laid  upon  section  12  of  the  act,  as  supporting 
appellant's  construction,  which  provides  that  all  persons 
interested  in  the  subject  matter  of  the  suit  may,  on  appli- 
cation to  the  court,  be  made  or  become  parties  at  any  time 
before  final  judgment.  We  fail  to  perceive  that  this  con- 
tains any  implication  that,  in  case  of  one  so  made  or  becom- 
ing a  party  to  a  pending  suit,  the  suit  is  to  be  considered  as 
having  been  commenced  against  him  from  the  beginning,  or 
at  any  time  prior  to  his  being  made  a  party.  This  pro- 
ceeding under  the  statute  is  made  a  chancery  proceeding, 
and  this  provision  in  section  12,  as  to  making  or  becoming 
parties,  really  adds  nothing  to  what,  without  it,  would  have 
been  within  the  exercise  of  the  ordinary  power  in  chancery 
practice  to  grant. 

The  case  of  WorJc  v.  Hall,  79  111.  196,  cited  as  being  in 
support  of  appellant's  construction,  we  do  not  so  regard. 
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We  fail  to  perceive  any  aid  to  appellant  from  the  sugges- 
tion that  the  proceeding  is  one  in  rem.  It  is  not  a  proceed- 
ing in  rem  in  any  such  sense,  as  that  it  is  one  binding  on  all 
the  world,  and  that  the  decree  therein  binds  or  affects  the 
rights  of  those  not  made  parties  to  the  suit.  We  do  not 
see  that  it  is  any  more  a  suit  in  rem  than  one  to  foreclose  a 
mortgage,  or  to  enforce  a  vendor's  lien  ;  or  that  it  to  any 
greater  extent  should  affect  persons  not  made,  or  until  made, 
parties  to  the  suit. 

It  appears  in  the  case  that  after  the  mortgage  from 
Riddle  to  Gallaher  on  April  30,  1874,  namely,  on  July  1, 
1874,  in  consideration  of  an  independent  indebtedness  of 
$5,000,  Riddle  and  his  wife,  by  their  quitclaim  deed, 
conveyed  the  same  premises  to  Gallaher  in  fee  simple.  It 
is  contended  that,  by  this,  Gallaher's  interest  as  mortgagee 
was  merged  in  his  estate  as  grantee,  and  the  mortgage  was 
extinguished. 

"  If  a  party  acquires  an  estate  upon  which  he  has  an  in- 
cumbrance, the  incumbrance  is,  in  equity,  considered  as 
subsisting  or  extinguished  according  to  his  intention,  ex- 
pressed or  implied.  The  intention  is  the  controlling 
element.  If  no  intention  has  been  manifested,  equity  will 
consider  the  incumbrance  as  subsistine;  or  extinguished,  as 
may  be  most  conducive  to  the  interest  of  the  party." 
Campbell  v.  Garter,  14  111.  286.  And  see  Fdgerton  v. 
Young,  43  id.  468  ;  Fowler  v.  Fay,  62  id.  375.  There 
was  nothing  evincive  of  any  intention  to  merge  the  estates 
or  extinguish  the  mortgage,  more  than  the  transaction  itself. 
The  mortgage  or  note  was  not  cancelled  or  given  up,  but 
were  kept  and  produced  in  evidence  by  Gallaher  on  the 
hearing.  There  was  clearly  no  merger,  or  extinguishment 
of  the  mortgage. 

Appellee  Gallaher  assigns  as  a  cross-error  the  ordering  of 
the  sale  of  his  interest  as  purchaser  under  his  quit-claim 
deed  of  July  1,  1874. 

He  contends  that  under  the  28th  section  in  question  he  is 
entitled  to  protection  as  purchaser  as  well  as  mortgagee. 

The  section  does  not  mention  purchaser  or  purchase,  but 
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"  creditor  or  any  incumbrance"  only  ;  and  although  we  can 
perceive  no  good  reason  why  a  mortgagee  should  be  thus 
protected,  and  a  purchaser  not  be  protected,  still  we  do  not 
feel  warranted  to  go  beyond  the  words  of  the  statute,  and 
by  an  equitable  construction  embrace  a  class  not  named. 
A  purchase  can  not  properly  be  included  in  the  term  "  in- 
cumbrance." 

We  regard  the  decree  as  right,  and  it  is  affirmed. 

Decree  affirmed. 


Elizabeth  J.  B.  Wilton 

v. 

William  Tazwell. 


1.  Debtor  and  creditor  —  without  party's  consent.  The  general  rule  is, 
that  one  person  can  not  create  another  his  debtor  without  the  consent  of  that 
other;  but,  like  other  general  rules,  it  has  its  exceptions,  one  of  which,  in 
equity,  is  between  tenants  in  common. 

2.  Tenants  in  common  —  contribution.  Where  tenants  in  common  or  joint 
owners  hold  property  incumbered  or  burdened  in  such  a  manner  as  to  endanger 
the  title,  either  of  the  owners  may  take  up  the  outstanding  title,  remove  the 
incumbrance,  or  make  advances  to  preserve  the  property  from  destruction,  and 
compel  the  other  owners  to  contribute  their  share  of  the  cost  in  proportion  to 
their  interest  therein. 

3.  Where  one  tenant  in  common  of  lands  subject  to  dower,  not  assigned,  and 
the  widow's  right  of  homestead,  procures  their  release  at  a  reasonable  price, 
and  the  other  tenant  in  common  avails  of  such  release,  he  must  contribute  his 
proper  share  of  the  cost  of  extinguishing  such  outstanding  rights.  The  party 
claiming  an  equality  of  benefit  in  such  case  must  submit  to  an  equality  of 
burden. 

Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Messrs.  Botsford  &  Barry,  for  the  appellant. 

Mr.  J.  W.  Eanstead,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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It  appears  from  the  record  in  this  case  that  James  Taz- 
well died,  in  the  year  1871,  seized  of  the  real  estate  involved 
in  this  litigation.  He  left  surviving  him  Euphemia,  his 
widow,  and  James  and  William  Tazwell,  and  Elizabeth  J. 
B.  Wilton,  his  only  children  and  heirs  at  law.  In  1874 
James  sold  to  William  his  interest  in  the  lands  and  the  latter 
thereby  became  invested  with  two-thirds  of  the  title.  But 
the  premises  were  subject  to  the  dower  and  homestead 
rights  of  the  widow,  which  had  not  been  allotted  to  her. 
Iii  September,  1874,  William  and  Elizabeth  filed  their  peti- 
tion for  partition  against  their  mother  as  defendant. 

On  the  24th  of  that  month,  whilst  the  suit  was  pending, 
William  purchased  and  received  a  conveyance  from  the  de- 
fendant of  her  dower  and  homestead  interest  in  the  land. 
He  paid  therefor  the  sum  of  $1,500.  He  thereupon  asked 
and  obtained  leave  to  amend  his  petition,  which  he  did  by 
setting  up  the  purchase,  dismissing  his  bill  as  to  his  mother, 
and  making  his  co-petitioner  defendant,  and  offering  to  per- 
mit her  to  share  in  the  benefits  of  the  purchase  by  contrib- 
uting her  proportion  to  the  purchase,  and  prayed  that  if  she 
refused  he  be  reimbursed  one-third  of  the  outlay,  by  decree 
of  the  court,  and  for  general  relief. 

A  hearing  was  had  on  proofs  by  both  parties  under  the 
pleadings,  and  an  account  was  taken  of  rents,  profits,  taxes, 
and  improvements.  The  court  found  that  $1,500  was  the 
reasonable  worth  of  the  widow's  dower  and  homestead,  and 
that  Elizabeth  should  contribute  $500  towards  the  purchase 
thereof.  And,  on  the  statement  of  the  whole  account,  it 
was  found  that  Elizabeth  owed  William  $376.56,  and  the 
court  decreed  that  she  pay  him  that  sum,  and  made  it  a  lien 
on  her  share  of  the  land  ;  and  decreed  that  partition  should 
be  made  of  the  premises,  two-thirds  to  William  and  one- 
third  to  Elizabeth,  and  appointed  commissioners  to  make 
partition  under  the  decree.  From  that  decree  Elizabeth  ap- 
peals. 

It  is  urged  that  the  court  erred  in  decreeing  that  appellant 
should  contribute,  in  the  proportion  of  her  interest  in  the 
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premises,  to  the  release  of  the  widow's  dower  and  home- 
stead, because  it  is  claimed  that  the  dower  and  homestead 
are  not  such  incumbrances  on  the  premises  as  one  tenant  in 
common  may  extinguish,  and  compel  a  co-tenant  to  con- 
tribute to  the  cost  thereof;  nor  to  use  it  in  any  mode  against 
his  co-tenant,  as  the  release  of  the  widow  conveyed  no  in- 
terest, but  simply  extinguished  her  claim,  and  the  extin- 
guishment inured  to  the  benefit  of  the  owners  of  the  fee 
according  to  their  several  interests  therein.  That  to  in  any 
manner  give  force  to  the  release  against  the  co-tenant  would 
be  to  render  appellant  a  debtor  of  appellee  without  her 
consent. 

We  shall  notice  the  last  objection  first,  and  discuss  the 
first  two  together  as  one,  they  being  so  nearly  the  same  that 
we  deem  it  more  convenient  to  treat  them  as  one. 

As  a  general  rule,  one  person  can  not  create  another  his 
debtor  without  the  consent  of  that  other.  But,  like  most 
general  rules,  it  has  its  exceptions.  In  equity  it  has  always 
constituted  an  exception  where  tenants  in  common  or  joint 
owners  hold  property,  incumbered  or  burdened  in  such  a 
manner  as  to  endanger  the  title  by  which  they  hold  the  prop- 
erty, and  either  of  the  owners  may  take  up  the  outstanding 
title,  remove  the  incumbrance,  or  make  advances  to  pre- 
serve the  property  from  destruction,  and  compel  ths  other 
owners  to  contribute  their  share  of  the  cost  in  proportion  to 
their  interest  therein.  And  some  cases  go  the  length  of 
holding  that  where  one  tenant  in  common  improves  the 
property  so  as  to  render  it  more  productive  or  valuable, 
if  the  improvements  thus  made  can  not  be  allotted  to  him 
on  partition,  the  others  must  contribute  in  proportion  to  the 
benefit  their  shares  may  derive  therefrom.  See  Louvalle  v. 
Menard,  1  Gilm.  39  ;  Howey  v.  Goings.,  13  111.  108  ;  Dean 
v.  O'Meard,  47  id.  120;  Kurtz  v.  Hibner,  55  id.  514. 
And  other  cases  might  be  cited  to  sustain  the  rule.  Thus 
it  is  seen  that  in  this  class  of  cases  a  co-tenant  may  have  a 
burden  or  liability  imposed  upon  him  without  his  consent. 

Nor  can  he,  by  refusing  to  aid  in  the  payment  of  taxes,  or 
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removing  an  incumbrance  or  acquiring  an  outstanding  title 
that  endangers  their  title,  escape  liability.  So  of  money 
necessarily  expended  to  preserve  the  property  and  keep  it 
in  repair. 

But  appellant  insists  that  there  should  be  made  a  distinc- 
tion between  the  purchase  of  an  incumbrance  that  from  its 
nature  is  calculated  to  destroy  the  title  of  the  tenants  in 
common,  or  an  outstanding  title  of  that  character,  and  such- 
an  one  as  can  never  have  that  effect.  That  a  term  of  years, 
a  tenancy  for  life,  a  claim  or  estate  of  dower,  or  a  home- 
stead right  must,  from  their  inherent  nature,  terminate,  and 
can  never  endanger  the  fee,  and  should  not,  therefore,  be 
held  to  be  such  an  incumbrance  as  one  tenant  in  common 
may  purchase  and  compel  a  co-tenant  to  contribute  to  pay 
for  its  extinction.  If  appellee  had  purchased  a  life  estate, 
dower  already  admeasured,  or  a  term  of  years,  it  may  be 
that  he  could  have  held  and  enjoyed  such  an  estate  until  it 
expired,  and  enjoyed  it  as  could  his  grantor,  unless  appel- 
lant had  tendered  her  proper  proportion  of  the  purchase 
money,  as  the  law  would  presume  the  purchase  was  made 
for  their  mutual  interest ;  but  that  question  is  not  before  us, 
and  we  deem  it  unnecessary  to  discuss  or  determine  it  until 
it  is  properly  presented. 

Nor  can  we  say  what  would  have  been  held  had  appellant 
declined  to  avail  of  the  benefits  growing  out  of  the  removal 
of  these  claims,  and  an  offer  to  permit  appellee  to  occupy 
and  enjoy  the  property,  as  could  their  mother  had  she 
never  sold  to  appellee.  This  was  not  offered  ;  but  appellant 
claims  the  benefit  of  the  extinction  of  these  claims,  and  if 
she  claims  and  holds  an  equality  of  benefit  therefrom  she 
must  submit  to  an  equality  of  burden.  This  is  a  rule  of 
equity  that  has  always  been  applied  in  such  cases.  Appel- 
lee, by  this  purchase,  did  not  acquire  title,  but  extinguished 
the  claim  for  dower  and  homestead.  This  court  has  held, 
through  a  long  series  of  years,  that  dower,  until  it  is  as- 
signed, is  but  right  of  action  and  not  assignable,  but  may 
be  extinguished  by  a  release  to  the  owner  of  the  fee.     This 
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being  so,  under  the  pleadings  in  this  case,  appellant,  having 
thus  received  the  benefit  of  the  release,  must  contribute  her 
porportionate  share  of  the  money  necessary  for  its  extinc- 
tion. There  is  no  complaint  that  appellee  paid  too  high  a 
price  for  the  release  of  these  claims.  Nor  is  there  any  objec- 
tion ur^ed  that  in  stating  the  account  too  large  a  sum  has 
been  found  against  appellant,  if  she  is  liable  to  contribute. 
We  are,  therefore,  clearly  of  opinion  that,  as  the  ques- 
tion is  presented  by  the  pleadings  in  this  case,  appellant 
should  contribute  to  paying  for  the  removal  of  these  incum- 
brances. The  decree  of  the  court  below  is  correct,  and  it 
must  be  affirmed. 

Decree  affirmed. 


August  Seibold 


v. 
The  People  of  the  State  of  Illinois. 

Criminal  law — jurisdiction — punishment  of  offenses  in  incorporated 
city.  A  party  may  be  punished  by  indictment  for  keeping  open  a  tippling- 
house  on  the  Sabbath  day,  notwithstanding  the  offense  may  have  been  com- 
mitted within  an  incorporated  city  invested  with  power  to  regulate  the  sale, 
etc.,  of  intoxicating  liquors,  and  such  city  had  passed  ordinances  regulating 
saloons,  etc.,  where  it  does  not  appear  that  the  act  was  authorized  by  the 
municipal  authorities  and  the  party  charged  has  not  been  punished  under 
such  authority.  The  rule  is  different  where  exclusive  jurisdiction  is  conferred 
upon  the  municipal  authorities. 

Welt  of  Error  to  the  Circuit  Court  of  Peoria  County; 
the  Hon.  J.  W.  Cochran,  Judge,  presiding. 

Mr.  S.  D.  Puterbaugh,  for  the  plaintiff  in  error. 

Mr.  Jas.  K.  Eds  all,  Attorney  General,  for  the  People. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Plaintiff  in  error  was   convicted  in  the  court  below  of 
3  —  86th  ill. 
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three  offenses  of  keeping  open  a  tippling-house  on  the  Sab- 
bath day,  in  violation  of  the  statute,  and  fined  $10  for 
each  offense. 

The  judgment  is  upon  an  indictment,  properly  framed 
and  presented  in  due  form  of  law  in  open  court,  by  a  grand 
jury  of  the  county,  regularly  empanneled  and  sworn. 

The  offenses  were  committed  within  the  corporate  limits 
of  the  city  of  Peoria ;  and,  at  the  time,  the  city  was  em- 
powered by  its  charter,  and  pursuant  to  the  power  had 
passed  ordinances,  to  regulate  the  sale  and  giving  away  of 
distilled  and  fermented  liquors,  and  the  time  when  saloons 
for  that  purpose  should  be  kept  open  and  when  they  should 
be  closed. 

The  only  point  made  against  the  judgment  below  is,  that 
the  effect  of  the  charter,  and  ordinances  adopted  pursuant 
thereto,  is  to  withdraw  original  jurisdiction  of  the  subject 
from  the  circuit  court  and  remit  it  to  the  police  courts  of 
the  city;  and  Bennett  v.  The  People,  30  111.  38U,  is  relied 
upon  as  sustaining  it. 

The  point  is  not  well  taken.  In  Bennett  v.  The  People 
the  charter  conferred  exclusive  jurisdiction  upon  the  munici- 
pal authorities  over  the  subject,  and  was  therefore  held  to 
operate  as  a  repeal  of  the  general  law  within  the  munici- 
pality. Here,  however,  the  charter  does  not  profess  to 
confer  upon  the  city  authorities  exclusive  jurisdiction  —  it 
merely  confers  concurrent  authority  in  that  respect ;  and  the 
case  is,  therefore,  in  all  respects  analogous  to  Berry  v.  The 
People,  36  111.  423,  and  Gardner  v.  The  People,  20  111.  430. 
Here,  as  in  those  cases,  there  is  no  pretense  that  the  acts 
adjudged  as  offenses  against  the  statute  were  done  with  the 
permission  and  under  the  authority  of  the  city,  or  that  the 
plaintiff  in  error  has  been  punished  by  the  municipal  author- 
ity for  the  same  acts. 

The  judgment  is  right  and  must  be  affirmed. 

Judgment  affirmed. 
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May  Hubbard 

v. 

Marcus  C.  Stearns. 

1.  Limitations  —  twenty  years,  under  act  of  1827.  Under  the  limitation 
law  of  1827,  adverse  possession  under  a  claim  of  ownership  for  the  period  of 
twenty  years  will  bar  the  owner  of  a  recovery,  and  it  is  not  essential  that  the 
party  who  takes  possession  and  holds  adversely  should  enter  under  a  deed  or 
muniment  of  title. 

2.  Where  two  purchasers  of  adjoining  lots  each  took  possession  of  his  lot  up 
to  a  division  fence,  supposed  to  have  been  on  the  line  between  the  two  lots,  and 
by  themselves  and  grantees  held  such  possession  for  twenty  years,  claiming 
title  to  such  fence,  it  was  held  that  it  was  immaterial  whether  such  fence  formed 
the  true  boundary  line  or  not,  as  the  right  of  either  party  to  claim  beyond  such 
fence  was  barred  under  the  limitation  law  of  1827. 

3.  Division"  line  —  by  agreement  or  acquiescence.  "Where  adjoining  land- 
owners agree  upon  a  line  dividing  their  lands,  and  enter  into  possession  and 
occupy  according  to  such  line,  they  will  be  concluded  from  afterwards  disputing 
such  line  as  the  true  one ;  and  the  rule  is  the  same  where  parties,  for  a  period 
of  twenty  years,  acquiesce  in  such  a  line. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery  by  May  Hubbard  against 
Marcus  C.  Stearns,  to  settle  a  disputed  boundary  line.  tThe 
bill  shows  that  Stearns  had  claimed  a  part  of  the  lot  owned 
by  the  complainant,  being  a  small  strip,  and  had  built  a 
fence  inclosing  the  same,  and  as  a  consequence  thereof  her 
grantees  threaten  to  sue  her,  and  that  Stearns'  pretended 
claim  is  a  cloud  upon  the  unsold  portion  of  said  lot,  and 
prevents  a  sale  by  her.  The  prayer  was  that  the  original 
line  be  established  and  the  cloud  removed. 

The  defendant  answered,  setting  up  that  the  fence  built 
by  him  was  where  the  division  fence  had  been  for  more  than 
twenty  years  prior  to  the  filing  of  the  bill,  and  showing 
occupancy  and  claim  of  title  to  such  division  fence  for  over 
twenty  years. 

On  the  hearing  the  court  dismissed  the  bill  for  want  of 
equity. 
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Messrs.  E.  H.  &  N.  E.  Gary,  for  the  appellant. 

Messrs.  Fuller  &  Smith,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the   opinion  of  the  Court : 

The  only  controverted  question  presented  by  the  plead- 
ings and  evidence  in  this  case  is  in  regard  to  the  location  of 
the  division  line  between  lot  13  in  block  24,  canal  trustees' 
subdivision  of  south  fractional  section  29,  township  39 
north,  range  14  east,  now  owned  by  the  appellee,  Marcus 
C.  Stearns,  and  lot  14  in  the  same  block,  owned  b}'  appel- 
lant, May  Hubbard.  Both  lots  were  originally  owned  by 
the  canal  trustees,  and  before  they  were  platted  or  sold 
they  were  divided  by  a  line  fence  which  had  been  erected 
long  prior  to  1848.  In  the  year  1848  a  plat  of  the  prop- 
erty was  made  and  recorded,  and  Henry  G.  Hubbard, 
appellant's  father,  purchased  lot   14,   September  5,  1848, 

and  Davis,  under  whom   appellee   claims,   purchased 

lot  13,  September  4,  1848.  When  Davis  purchased  lot  13, 
he  immediately  went  into  the  possession  of  the  property, 
claiming  title  to  the  old  fence  which  had  been  erected  between 
the  two  lots,  and  he  and  his  grantees  have  continuously 
occupied  up  to  this  fence,  claiming  the  absolute  title,  down 
to  the  commencement  of  this  suit.  It  is  but  a  reasonable 
inference  from  the  testimony  that  it  was  the  intent  of  the 
canal  trustees,  when  they  platted  the  property,  to  adopt 
the  old  fence  as  the  true  dividing  line  of  the  two  lots  in 
question,  but  we  do  not,  however,  place  the  decision  of  the 
case  upon  that  ground.  Whether  the  old  fence  was  on  the 
true  line  or  not,  in  the  view  we  take  of  the  case,  is  imma- 
terial. 

The  4th  section  of  the  Limitation  Act  of  1827  provides : 
"  No  person  who  now  hath  or  hereafter  may  have  any  right 
of  entry  into  any  lands,  tenements,  or  hereditaments,  shall 
make  any  entry  therein  but  within  twenty  years  next  after 
such  right  shall  have  accrued,  and  such  person  shall  be 
barred  from  any  entry  afterwards."    The  7th  section  of  the 


1877.]  Hubbard  v.  Stearns.  37 

Opinion  of  the  Court. 

same  act  declares:  "  Every  real,  possessory,  ancestral  or 
mixed  action  or  wilt  of  right,  brought  for  the  recovery  of 
any  lands,  tenements,  or  hereditaments,  shall  be  brought 
within  twenty  years  next  after  the  right  or  title  thereto  or 
cause  of  such  action  accrued,  and  not  after."  Gross'  Stat. 
1869,  p.  429.  Under  this  statute  adverse  possession  under 
a  claim  of  ownership  for  the  period  provided  by  the  act 
will  bar  the  owner  of  a  recovery.  As  has  been  held  in 
Turney  v.  Chamberlain,  15  111.  273,  and  subsequent  cases, 
it  is  not  essential,  under  the  statute,  that  the  party  who 
takes  possession  and  holds  adversely  should  enter  under  a 
(ieed  or  muniment  of  title  ;  possession  under  a  claim  of 
ownership  taken  and  held  for  a  period  of  twenty  years  is 
sufficient  to  complete  the  bar.  Weber  v.  Anderson,  73  111. 
439.  In  this  case  appellee  and  his  grantees  have  had  the 
possession  of  the  land  in  dispute  for  a  period  exceeding 
twenty  years.  Conceding  appellant's  theory  correct  as  to 
the  location  of  the  line,  still  the  undisputed  fact  remains 
that  the  strip  of  land  now  claimed  by  appellant  has  been 
occupied,  under  a  claim  of  ownership,  for  over  twenty 
years,  which  constitutes  a  complete  bar  to  a  recovery, 
unless  the  obvious  meaning  of  the  statute  should  arbitra- 
rily be  construed  to  mean  something  different  from  what  the 
plain  language  used  would  import.  It  may,  however,  be 
said,  as  this  controversy  grew  out  of  a  dispute  as  to  a  line 
between  adjoining  owners,  a  different  construction  should 
be  given  the  statute.  That  point  is,  however,  fully  met  by 
the  decision  in  Bauer  v .  Gottmanhausen,  65  111.  499,  where, 
as  here,  the  controversy  was  in  regard  to  the  line  dividing 
adjoining  lots.  In  that  case  it  was  said :  "The  landlord 
of  appellee,  and  those  under  whom  he  claimed,  are  shown 
to  have  been  in  open,  visible,  and  actual  possession  for 
more  than  twenty  years  continuously,  by  themselves  or 
their  tenants.  This,  under  the  statute  of  limitations,  is 
amply  sufficient  to  fix,  indisputably,  the  boundaries  of  an 
actual  possession,  and  to  bar  all  entries  where  there  is  no 
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one  within  the  savings  in  favor  of  persons  under  disabili 
ties." 

There  is  another  ground  upon  which  appellee  may  be  re- 
garded as  concluded  from  a  recovery.  The  doctrine  may  be 
considered  as  well  settled",  that  where  adjoining  land-owners 
agree  upon  a  line  dividing  their  lands,  and  enter  into  pos- 
session and  occupy  according  to  this  line,  they  are  concluded 
from  afterwards  claiming  that  the  line  agreed  upon  is  not- 
the  true  one.  Crowell  v.  Maughs,  2  Gilm.  419  ;  Yatex  v 
Shaw,  24  111.  367  ;  Smith  v.  Hamilton,  20  Mich.  433, 
Here,  Hubbard,  under  whom  appellant  derives  title,  whei* 
he  purchased  in  1848,  went  into  possession  of  his  lot. 
Davis,  under  whom  appellee  claimed,  purchased  about  thp> 
same  time,  and  went  into  possession  of  the  other  lot.  The 
old  fence  which  is  now  relied  upon  as  the  line  was  then 
standing,  and  the  parties  occupied  their  respective  lots  ac- 
cording to  that  line.  It  was  recognized  and  acquiesced  in 
by  Hubbard  while  he  lived,  and  those  claiming  under  him 
since,  as  the  true  line.  Now,  although  these  parties  may 
not  have  established  a  line  by  an  express  agreement,  yet, 
when  they  have  acquiesced  in  and  recognized  a  line  as  the 
true  one  for  a  period  of  twenty  years,  they  should  be  bound 
and  concluded  by  their  acts. 

These  statutes  of  limitations  are  statutes  of  repose.  They 
were  doubtless  enacted  for  the  purpose  of  cutting  off  stale 
claims,  and  their  salutary  effect,  under  a  liberal  construc- 
tion, can  not  well  be  doubted.  Appellant  has  not  estab- 
lished a  right  of  recovery,  and  the  decree  of  the  circuit 
court  will  be  affirmed. 

Decree  affirmed. 
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William  Treutler 

v. 
Christopher  Halligan. 

1.  Discretion  of  court  to  vacate  a  judgment.  Where  there  has  been  no 
abuse  of  the  discretion  with  which  circuit  courts  are  clothed,  the  action  of 
the  court  in  disposing  of  motions  to  vacate  a  judgment  and  allow  the  defend- 
ant to  defend  will  not  be  reviewed  in  this  court. 

2.  Negligence  of  party  or  his  attorney.  Where  a  cause  is  tried  in  its  reg- 
ular order  on  the  docket,  in  the  absence  of  the  defendant  and  his  attorney, 
the  court  has  no  power  to  relieve  the  defendant  if  guilty  of  negligence  by 
himself  or  his  attorney. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  W.  K.  McAllister,  Judge,  presiding. 

Messrs.  Perkins  &>  Truman,  for  the  appellant. 

Mr.  S.  W.  Eawson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Neither  defendant  nor  his  attorney  appeared  in  the  court 
below  when  this  cause  was  called  in  its  order  for  trial.  As 
there  was  no  appearance,  the  cause  was  submitted  to  a^ury, 
who  returned  a  verdict  for  plaintiff,  upon  which  the  court 
rendered  judgment.  At  the  same  term  defendant  entered  a 
motion  to  vacate  the  judgment  and  for  leave  to  make  defense 
to  the  action,  but  the  motion  was  overruled. 

Where  there  has  been  no  abuse  of  that  discretion  with 
which  circuit  courts  are  clothed,  the  action  of  the  court  in 
disposing  of  such  motions  as  the  one  made  in  this  case  will 
not  be  reviewed  in  this  court.  It  is  not  shown  there  has 
been  any  abuse  of  a  sound  discretion.  Affidavits  filed  show 
no  reason  why  defendant  could  not  have  had  his  day  in 
court  had  he  been  diligent.  According  to  his  own  affidavit 
he  gave  the  defense  of  the  suit  against  him  no  personal 
attention  whatever.  Had  defendant  been  in  court  with  his 
witnesses,  if  he  had  any,  it  is  not  probable  there  would  have 
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been  any  difficulty  in  securing  a  trial.     The  fact  he  had  no 
opportunity  to  present  his  defense,  whatever  it  was,  is  to  be 
attributed  to  his  own  negligence  or  that  of  his  attorney, 
against  which  courts  will  not  relieve  him. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


James  Mix 

v. 
A.  S.  Vail  et  dl. 


1.  Injunction  bond  —  damages  must  be  assessed  before  suit  thereon.  No 
action  can  be  maintained  on  an  injunction  bond  given  before  July  1, 1874,  unless 
the  damages  are  assessed  in  the  injunction  suit  at  the  time  of  the  dissolution  of 
the  injunction,  or  before  that  suit  is  finally  disposed  of. 

2.  Same  —  effect  of  stipulation  as  to  damages.  Where  an  injunction  was 
dissolved  in  vacation,  and  the  bill  dismissed  under  a  stipulation  that  the  dis- 
missal and  an  appeal  which  was  taken  should  in  nowise  affect  the  right  of  the 
defendants  to  have  their  damages  assessed  for  wrongfully  suing  out  the  injunc- 
tion, in  case  of  affirmance,  and  the  final  decree  gave  the  defendants  leave  to  file 
a  suggestion  of  damages  within  ten  days,  it  was  held,  that  this  did  not  dispense 
with  the  necessity  of  having  the  damages  assessed  in  the  chancery  suit  and 
authorize  them  to  be  assessed  in  a  suit  upon  the  injunction  bond. 

8.  Same  —  stipulation  changing  surety's  liability.  The  parties  to  an  injunc- 
tion suit  can  not,  by  stipulation,  vary  or  extend  the  liability  of  the  sureties  in 
the  injunction  bond,  as,  by  agreeing  that  damages  may  be  assessed  in  a  suit 
upon  the  bond,  for  the  first  time. 

4.  Same  —  construed  by  law  in  force  when  given.  An  injunction  bond  must 
be  construed  with  reference  to  the  statute  in  force  when  it  was  executed,  and 
the  construction  given  to  the  statute  by  this  court;  such  law  and  construction 
enter  into,  and  form  a  part  of,  the  undertaking.  The  liability  cannot  be  changed 
by  the  passage  of  a  statute  which  takes  effect  after  the  execution  of  the  bond. 

5.  Statute  —  does  not  affect  rights  till  it  takes  effect.  A  statute  passed 
before  the  execution  of  a  contract  or  injunction  bond,  but  which  does  not  take 
effect  until  afterwards,  is,  as  to  such  contract,  no  statute,  and  can  have  no  effect 
on  the  contract  or  bond. 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

This  was  a  suit  upon  an  injunction  bond  given  by  the  ap- 
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pellees,  Vail,  Brown,  Van  Kirk,  Williams,  Lynds,  and 
Singleton,  to  the  appellant,  Mix.  The  injunction  was  sued 
out  by  four  of  the  appellees,  Vail,  Brown,  Van  Kirk  and 
Lynds,  June  26,  1874,  in  the  Kankakee  circuit  court, 
against  appellant,  Mix,  restraining  him  from  repairing  a  mill- 
dam  across  the  Kankakee  River.  The  injunction  bond  was 
given  on  that  same  day,  the  condition  being  that  the  obli- 
gors should  pay  to  the  said  Mix  "  all  such  costs  and  dam- 
ages as  shall  be  awarded  against  the  said  complainants  in 
case  the  said  injunction  shall  be  dissolved.'' 

On  July  16,  1874,  in  vacation,  the  injunction  was  dis- 
solved and  the  bill  dismissed  ;  from  which  decree  an  appeal 
was  taken  to  this  court,  and  at  its  September  term,  1874, 
the  decree  of  the  circuit  court  was  affirmed. 

This  suit  on  the  injunction  bond  was  brought  April  26 , 
1875. 

The  declaration  does  not  aver  that  any  damages  had  ever 
been  awarded,  but  sets  out  a  written  stipulation  entered 
into  by  the  parties  at  the  hearing  (which  is  hereafter  set 
out  in  the  plea),  and  assigns  various  breaches  —  claiming 
for  solicitor's  fees,  damages  the  dam  and  mill  sustained, 
damages  to  appellant's  business,  costs  of  court,  and  general 
damages.  A  nolle  prosequi  was  afterward  entered  to  *the 
breach  as  to  costs,  which  appellant's  counsel  admits  to  have 
been  paid,  leaving  damages  only,  exclusive  of  costs,  in- 
volved ;  -to  all  the  other  breaches  the  defendants  filed  a  spe- 
cial plea,  which  sets  out  at  length  the  final  decree  of  the 
circuit  court  dissolving  the  injunction  and  dismissing  the 
bill.  The  decree,  which  is  entitled  in  vacation,  after  dis- 
solving the  injunction,  proceeds  thus  : 

«« And  the  parties  having  filed  herein  the  following  stipu- 
lation :  [then  follows  the  entitling  of  the  cause,  and  as  in 
vacation.]  '  The  court  having  made  an  order  dissolving  the 
injunction  herein  heretofore  granted  by  the  master  in  chan- 
cery of  Kankakee  county,  it  is  hereby  stipulated  that  final 
order  dismissing  bill  may  be  made  the  same  as  in  term  time, 
from  which  complainants  take  an  appeal.     And  it  is  further 
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stipulated  that  bill  being  dismissed  in  vacation  and  appeal 
taken  shall  m  nowise  affect  the  right  of  defendants  to  have 
their  damages  assessed  for  wrongfully  suing  out  said  injunc- 
tion, in  case  the  judgment  of  the  court  is  affirmed.'  [Signed 
by  the  solicitors  of  the  parties.]  It  is  ordered  that  defend- 
ants have  leave  to  file  a  suggestion  of  damages  herein  within 
ten  days  from  the  date  of  this  order,  and  that  said  bill  of 
complaint  be  dismissed,"  etc. 

The  plea  then  avers  that  no  suggestion  of  damages  was 
ever  filed,  and  that  there  had  never  been  any  assessment  or 
award  of  damages.  The  plea  was  demurred  to,  the  demur- 
rer overruled,  the  plaintiff  elected  to  stand  by  his  demurrer, 
and  there  was  judgment  for  defendants  for  their  costs. 
The  plaintiff  appeals. 

Mr.  Stephen  K.  Moore,  for  the  appellant. 

Mr.  B.  S.  Morris,  for, the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  sole  question  presented  upon  the  record  is,  whether  it 
was  necessary  that  the  damages  should  first  have  been  as- 
sessed, before  an  action  would  lie  upon  the  bond. 

Appellant's  counsel,  in  support  of  the  action,  relies  upon 
the  case  of  Hibbard  v.  McKindley,  28  111.  240,  in  which  it 
was  decided  that  under  such  a  condition  of  an  injunction 
bond  it  was  not  necessary  that  the  damages  should  have  been 
first  assessed  at  the  time  the  injunction  was  dissolved,  but 
that  a  recovery  in  an -action  upon  the  bond  would  be  an 
award  of  damages  within  the  condition.  The  bond  there 
was  executed  on  October  10,  1859,  and  the  action  upon  it 
brought  on  April  27,  1860. 

Subsequently  came  the  statute  of  1861,  enacting  "that, 
in  all  cases  where  an  injunction  is  dissolved  by  any  court  of 
chancery  in  this  State,  the  court,  after  dissolving  such  in- 
junction and  before  finally  disposing  of  the  suit,  upon  the 
party  claiming  damages  by  reason  of  such  injunction  sug- 
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gesting  in  writing  the  nature  and  amount  thereof,  shall  hear 
evidence  and  assess  such  damages  as  the  nature  of  the  case 
may  require,  and  to  equity  appertain,  to  the  party  damni- 
fied by  such  injunction,  and  may  award  execution  to  collect 
the  same.." 

Then  followed  the  case  of  Brownfield  v.  Brownfield,  58 
111.  *  152,  which  expressly  decided  that,  under  the  act  of 
1861,  in  order  to  a  recovery  upon  such  a  condition  of  an  in- 
junction bond,  the  damages  must  have  been  previously 
awarded  at  the  time  of  the  dissolution  of  the  injunction  ; 
that  unless  there  had  been  such  a  previous  award  of  damages, 
and  failure  to  pay  them,  there  could  be  no  violation  of  the 
obligation  ;  and,  hence,  that  the  award  of  damages  must 
have  preceded  the  institution  of  the  suit  upon  the  bond. 
This  case  being  later,  and  under  a  subsequent  statute,  must* 
govern. 

It  is  then  insisted  that  the  stipulation  of  the  parties  to 
the  injunction  suit,  set  out  in  the  declaration  and  plea  and 
embodied  in  the  decree,  takes  the  case  out  of  that  decision  ; 
that  it  was  the  intention  of  the  stipulation  to  retain  the 
right  to  sue  upon  the  bond  without  any  damages  being  first 
assessed  by  the  court,  and  that  it  does  this. 

If  such  was  the  intention,  it  is  not,  we  think,  expressed 
by  the  stipulation.  It  merely  saj^s  that  the  dismissal  of  the 
bill  in  vacation,  and  an  appeal  being  taken,  shall  in  nowise 
affect  the  rights  of  defendants  to  have  their  damages  assessed, 
etc.,  in  case  the  judgment  is  affirmed.  Assessed  when,  or 
in  what  suit,  is  not  named.  Whatever  might  be  the  diffi- 
culty of  having  the  damages  assessed  afterward  in  that  in- 
junction suit,  which  has  been  dwelt  upon,  we  can  not  con- 
strue the  stipulation  as  an  agreement  dispensing  with  their 
assessment  in  that  suit,  and  consenting  that  they  might  be 
assessed  for  the  first  time  in  the  suit  upon  the  injunction 
bond. 

The  clause  in  the  decree,  immediately  following  the  stip- 
ulation, "  that  the  defendants  have  leave  to  file  a  suooestion 
of  damages   herein  within  ten  days  from  the  date  of  this 
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order,' '  carries  the  idea  that  the  damages  were  to  be  assessed 
in  that  same  injunction  suit. 

It  may  be  further  remarked  that  two  of  these  defendants, 
obligors  in  the  bond — Williams  and  Singleton  —  were 
sureties  only,  and  not  parties  to  the  injunction  suit.  To 
give  to  the  stipulation  the  effect  claimed  by  appellant  would 
be  to  vary  the  liability  of  these  sureties  upon  the  bond, 
which  it  would  not  be  competent  for  the  parties  in  the  in- 
junction suit  to  do  by  any  agreement  they  might  make 
between  themselves. 

Appellant  insists,  finally,  that  his  case  is  saved  by  the 
statute  of  1874.  In  the  revision  of  1874  there  is  appended 
to  the  statute  of  1861  the  following:  "  Provided,  a  failure 
so  to  assess  damages  shall  not  operate  as  a  bar  to  an  action 
♦  upon  the  injunction  bond.',  Kev.  Stat.  1874,  p.  580, 
sec.  12. 

The  injunction  bond  was  given  June  26,  1874,  and  the 
injunction  dissolved  July  16,  1874.  The  act  was  approved 
March  25,  1874,  and  went  into  effect  July  1,  1874.  As  the 
act  had  been  passed  when  the  bond  was  executed,  although 
it  was  not  to  go  into  effect  until  afterward,  July  1,  1874,  it 
is  said  that,  as  the  obligors  knew  that  a  change  in  the  rem- 
edy on  injunction  bonds  would  go  into  effect  July  1,  after, 
the  law  became  part  of  their  contract.  But  although  passed 
before,  as  the  statute  was  not  to  go  into  effect  until  July  1, 
1874,  it  was,  until  that  time,  as  no  statute,  and  can  not  be 
admitted  to  have  any  effect  on  the  bond  in  question. 

It  is  then  contended  that  the  act  of  1874  only  affects  the 
remedy,  and  not  the  obligation  of  the  contract,  and  that  it 
should  therefore  apply  here,  notwithstanding  the  bond  was 
executed  before  the  time  when  the  act  went  into  effect. 

It  is  said  that  the  obligors  only  contracted  to  pay  such 
damages  as  should  be  awarded  —  not  that  the  damages 
should  be  awarded  at  the  time  of  the  dissolution  of  the 
injunction  ;  and  that  whether  the  damages  should  be  awarded 
in  the  injunction  suit,  or  in  the  suit  upon  the  bond,  could 
make  no  difference.     By  the  construction  which  this  court 
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Mr.  Justice  Dickey,  dissenting. 

had  put  upon  such  a  condition  in  an  injunction  bond,  under 
the  act  of  1861,  the  meaning  of  it  was  that  the  obligors 
should  pay  such  damages  as  should  be  awarded  at  the  time 
of  the  dissolution  of  the  injunction  and  previous  to  the 
institution  of  the  suit  upon  the  injunction  bond,  and  only 
damages  so  awarded  ;  and  this  must  be  held  to  be  the  under- 
taking in  the  present  injunction  bond.  It  is  to  be  read  in 
connection  with  the  act  of  1861  and  the  construction  of  this 
court,  and  as  if  such  statute  and  construction  were  incor- 
porated in  the  bond  itself. 

By  the  bond  itself,  then,  there  is  no  liability  here,  because 
there  was  no  award  of  damages  previous  to  the  institution 
of  the  suit,  and  to  admit  a  liability  by  force  of  the  statute 
of  1874  would  be  to  give  that  statute  a  retrospective  opera- 
tion, and  impose  a  liability,  under  a  previous  contract, 
where  without  the  statute  no  liability  existed.  This  can  not 
be  done  ;  it  would  do  more  than  to  affect  the  remedy  —  it 
would  affect  the  obligation  of  the  contract  by  creating  a 
liability  where  none  at  the  time  existed.  See  Alwood  v. 
Mansfield,  81  111.  315. 

The  demurrer  to  the  plea  was  rightly  overruled,  and  the 
judgment  is  affirmed. 

Judgment  affirmed.1 

Mr.  Justice  Dickey,  dissenting:  At  the  time  of  the  ex- 
cution  of  the  bond  the  statute  of  1874  had  been  enacted, 
though  not  to  operate  as  a  law  until  July  1,  1874.  The 
contract  was  made  in  view  of  that  act  thus  enacted,  and 
was  to  be  performed  after  July  1st,  and,  the  breach  occur- 
ring after  that  act  was  in  force,  I  think  the  case  comes  within 
the  provisions  of  that  statute. 
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William  Wasson 

v. 
William  D.  Cone. 

1.  Appeatiance —  by  attorney  gives  jurisdiction  of  the  person  in  justice's 
court.  If  a  defendant  in  attachment  in  a  justice's  court  appears  by  attorney 
and  goes  to  trial  on  the  merits,  this  will  confer  ample  jurisdiction  over  his 
person,  although  the  notices  posted  by  the  constable  are  insufficient.  Insuffi- 
ciency of  service  is  waived  by  appearance  and  going  to  trial. 

2.  Appeal  —  taking,  confers  jurisdiction  on  the  circuit  court.  Although  a 
justice  of  the  peace  may  fail  to  acquire  jurisdiction  of  the  person  of  the  de- 
fendant, yet,  if  the  latter  perfects  an  appeal  to  the  circuit  court,  this  will  give 
the  latter  court  jurisdiction.  After  removing  the  case  to  the  circuit  court  by 
appeal,  the  defendant  can  not  be  heard  to  insist  that  the  justice  had  no  juris- 
diction. 

3.  Attachment — personal  judgment  a  release  of  the  levy.  "Where  the 
court,  on  the  trial  of  an  attachment  suit,  renders  simply  a  personal  judgment, 
without  ordering  the  sale  of  the  property  attached,  it  operates  as  a  dismissal  of 
the  attachment,  and  as  a  release  of  the  property  attached.  Property  attached 
can  not  be  sold,  or  any  process  issued  for  that  purpose,  unless  the  judgment 
orders  its  sale. 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

This  was  a  suit  commenced  by  Cone  against  Wasson,  be- 
fore a  justice  of  the  peace,  by  attachment,  the  writ  being 
levied  upon  property  of  the  defendant.  An  appeal  was 
taken  by  the  defendant  to  the  circuit  court,  and  finally  to 
this  court. 

Mr.  L.  O.  Wilson,  for  the  appellant. 

Messrs.  Cratty  Brothers,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  this  case  defendant  appeared  by  attorney  and  went  to 
trial  before  the  justice  of  the  peace.  He  found  for  plaintiff 
and  rendered  a  personal  judgment  ngainst  defendant,  but 
rendered  no  judgment  against  the  property  levied  on  under 


1877.]  Wasson  v.  Cone.  47 

Opinion  of  the  Court. 

the  writ  of  attachment.  From  this  judgment  defendant 
appealed  to  the  circuit  court  of  Peoria  county,  and  on  a 
trial  by  the  court,  by  consent,  without  a  jury,  the  judge 
trying  the  case  found  for  plaintiff  $25,  the  amount  of  the 
judgment  rendered  by  the  justice,  and  rendered  judgment 
for  the  same,  and  awarded  execution  generally,  without  anjr 
order  for  the  sale  of  property  attached,  or  for  its  release  or 
discharge. 

Before  the  trial  defendant  entered  a  motion  to  quash  the 
writ  of  attachment,  which  was  overruled.  And  after  the 
evidence  was  heard  he  renewed  the  motion,  and,  in  addition, 
that  the  suit  be  dismissed  ;  but  this  motion  was  also  denied. 
Defendant  brings  the  record  to  this  court  on  appeal,  and 
uro;es  a  reversal. 

We  have  examined  the  evidence  in  the  transcript  with 
care,  and  are  satisfied  that  it  sustains  the  finding  of  the 
court  below.  The  court  could  not,  on  the  evidence,  have 
found  otherwise,  and  there  was  no  error  in  rendering  the 
judgment  for  the  amount  found  by  the  court. 

It  is  claimed  that  the  affidavit,  the  levy,  and  return  are 
not  sufficient  to  give  the  court  jurisdiction  over  the  prop- 
erty, nor  the  notices  posted  by  the  constable  to  give  juris- 
diction of  the  person  of  defendant.  lie  appeared  in  the* 
justice's  court  by  attorney,  and  this  conferred  ample  juris- 
diction of  his  person  ;  and  it  does  not  matter  whether  the 
notices  were  or  not  sufficient.  The  notices  were  intended 
for  service,  and  although  they  should  be  defective,  like  any 
other  insufficient  service  —  a  want  of  conformity  to  the 
requirements  of  the  statute  in  giving  the  notice  —  the  defect 
would  be  waived  by  appearing  and  going  to  trial.  Where  a 
defendant  enters  his  appearance,  it  has  been  repeatedly  held 
by  this  court  that  it  does  not  matter  whether  summons  is 
good,  the  service  defective,  or  in  fact  whether  there  has  been 
any  process  in  the  case.  The  object  of  a  summons  or  pub- 
lication of  the  pendency  of  the  suit  is  to  bring  the  defendant 
into  court,  and  when  he  appears  the  purposes  of  service  are 
all  accomplished. 
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But  if  the  justice  of  the  peace  had  failed  to  acquire  juris- 
diction of  the  person  of  the  defendant,  the  circuit  court 
undoubtedly  did  by  his  perfecting  his  appeal  to  that  court ; 
and,  having  removed  the  case  to  that  court,  he  could  not  be 
heard  to  insist  that  the  justice  had  no  jurisdiction  of  his 
person.  See  City  of  Alton  v.  Kirsch,  68  111.  261.  There 
was  no  error  in  refusing  to  dismiss  on  this  ground. 

Nor  does  it  matter  whether  the  affidavit  for  the  attach- 
ment, or  the  levy,  or  return  were  or  not  sufficient,  as 
neither  the  justice  nor  circuit  court  rendered  any  judg- 
ment for  the  sale  of  the  attached  property,  as  provided  by 
the  52d  section  of  the  Attachment  Act.  When  the  court 
failed  to  order  the  sale  of  the  property  seized  under  the 
writ,  it  operated  as  a  dismissal  of  the  attachment.  It  op- 
erated to  release  the  property  from  the  levy  under  the  writ 
of  attachment,  and  the  judgment  was  only  personal  against 
the  defendant,  to  be  enforced  precisely  as  though  there  had 
been  no  attachment  sued  out  and  levied,  but  service  of  sum- 
mons or  appearance  by  the  defendant.  A  defective  writ  of 
capias  ad  I'espondendum  may  be  quashed  as  a  capias,  but 
the  service  stand  as  though  it  had  been  had  on  a  summons. 
And  where  there  has  been  personal  service  of  a  defective 
writ  of  attachment,,  or  there  has  been  an  appearance  by  de- 
fendant, and  the  writ  is  quashed  as  an  attachment,  no 
reason  is  perceived  why  the  writ  may  not  stand  as  a  sum- 
mons, and  the  service  be  good  to  bind  the  defendant  on  a 
personal  judgment. 

When  the  circuit  court  rendered  a  personal  judgment 
only,  it  operated  as  fully  to  quash  the  attachment  and  re- 
lease the  property  as  if  the  previous  motion  had  been 
allowed,  and  a  formal  order  entered.  The  property  at- 
tached could  not  be  sold,  or  any  process  issued  for  the  pur- 
pose —  unless  the  judgment  had  ordered  its  sale  —  except 
under  the  statute,  before  judgment  rendered,  to  prevent  its 
loss  by  perishing.  The  statute  requires  the  judgment  to  or- 
der its  sale,  and  such  an  order  is  essential  to  its  validity  after 
judgment.     It  then  follows  that  appellant  obtained,  in  an- 
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other  mode,  all  he  asked  by  his  motion,  except  the  dismissal 
of  the  suit ;  and  we  have  seen  he  was  not  entitled  to  have 
that  allowed.  Perceiving  no  error  in  the  record,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  Downey 

v. 

Dennis  O'Donnell  et  al. 


1.  Buildtkg  contract  —  architect's  certificate.,  when  conclusive.  When  it 
is  provided  in  a  building  contract  that  the  decision  of  an  architect  shall  be  final 
on  all  questions  of  difference  arising  under  the  contract,  his  decision  that  the 
work  is  completed  in  conformity  with  the  terms  ot  the  contract  is  conclusive 
until  impeached  for  fraud. 

2.  But  where  the  contract  makes  the  time  for  completing  the  work  essential, 
and  provides  for  a  forfeiture  of  $5  per  day  for  every  day  the  work  shall  remain 
unfinished,  as  liquidated  damages,  the  architect's  certificate  of  the  completion 
of  the  work,  and  the  sum  due  the  contractor,  but  which  fails  to  state  the  com- 
pletion of  the  work  within  the  time  fixed,  will  not  preclude  the  other  party 
from  insisting  upon  the  damages  agreed  upon  for  delay  in  finishing  and  deliver- 
ing up  the  building,  and  it  is  error  to  exclude  evidence  showing  such  delay. 

3.  Same  —  construed  as  to  certificate  of  no  sub-liens.  Where  a  building 
contract  provides  that  a  certain  sum,  being  the  balance  of  the  price  after  cer- 
tain other  payments,  shall  be  paid  when  the  contractor  shall  produce  to  the 
owner  proper  vouchers  showing  payment  to  any  and  all  sub-contractors  and 
material-men  who  shall  furnish  labor,  etc.,  the  furnishing  of  such  vouchers  is 
a  condition  precedent  to  the  payment  of  the  last  installment ;  and,  when  the 
proof  shows  this  was  not  done,  and  no  sufficient  excuse  for  not  so  doing  is 
shown,  payment  of  such  installment  can  not  be  enforced. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  W.  W.  Farwell,  Judge,  presiding. 

Messrs.  H.  B.  &  H.  S.  Stevens,  for  the  "appellant. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

4  —  86th  ill. 
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This  was  a  proceeding  in  the  court  below,  to  enforce  a 
mechanic's  lien,  by  appellees  against  appellant,  for  furnish- 
ing material  and  erecting  and  completing  a  house. 

The  court  found  that  there  was  due  from  appellant  to 
appellees,  for  work  done  and  materials  furnished  pursuant 
to  contract,  the  sum  of  $1,209,  and  that  appellees  were 
entitled  to  a  lien  therefor  on  the  property  described  in  the 
petition.  The  decree  was,  in  accordance  with  the  finding, 
that  the  property  be  sold  to  satisfy  the  amount  found  to  be 
due.  The  work  was  done  and  materials  furnished  under  a 
written  contract,  by  which,  among  other  things,  it  was 
agreed  as  follows : 

"Agreed,  further,  especially,  by  the  contracting  parties, 
that  time  is  of  the  essence  of  this  contract ;  and  it  is  also 
agreed  that  if  said  work  is  not  completely  finished  and  de- 
livered up  to  the  party  of  the  second  part,  as  aforesaid,  that 
the  party  of  the  first  part  shall  forfeit  and  pay  to  the  party 
of  the  second  part,  as  liquidated  damages,  the  sum  of  five 
dollars  per  day  for  every  day  said  work  remains  unfinished 
and  undelivered,  which  sum  or  forfeiture  the  party  of  the 
second  part  shall  have  a  right  to  deduct  out  of  any  moneys 
that  may  be  due  and  owing  to  the  party  of  the  first  part  on 
account  of  the  work. 

"  In  case  of  any  addition,  deduction,  or  alteration  in  the 
work,  and  the  parties  can  not  agree  upon  the  value  of  the 
same,  it  shall  be  referred  to  the  architect,  and  in  this,  as  in 
all  questions  of  difference  arising  under  the  contract,  his 
decision  shall  be  final.  If  the  party  of  the  first  part  does 
not  commence  the  work  at  the  time  contemplated  by  the 
contract,  or,  having  commenced  it,  refuses  or  neglects  to 
prosecute  it,  so  as  to  complete  it  at  the  time  required  by  the 
contract,  the  party  of  second  part  may,  after  six  days' 
notice,  employ  such  other  persons  as  may  be  necessary  to 
complete  the  unfinished  parts  of  the  building  as  remain 
incomplete,  and  all  the  bills  of  such  persons  so  employed 
shall  be  deducted  out  of  any  moneys  that  may  be  due  to 
the  party  of  the  first  part  on  account  of  the  work. 
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"  Party  of  second  part  agrees  to  pay,  on  the  certificate  of 
the  architect  certifying  the  same,  the  full  amount  of 
$5,600,  said  sum  to  be  paid  as  follows,  to  wit :  in  weekly 
payments,  upon  the  certificate  of  De  Forest  and  Fisher, 
until  the  full  sum  of  $4,760  shall  be  paid,  and  the  balance, 
being  $840,  when  the  party  of  the  first  part  shall  produce 
to  the  party  of  the  second  part  proper  vouchers  showing 
payment  to  any  and  all  sub-contractors  and  material-men 
who  shall  furnish  labor  and  materials  in  the  erection  of  said 
building ;  said  party  of  first  part  should  also  furnish  to  the 
party  of  the  second  part,  at  intervals  of  ten  days,  state- 
ments in  writing  of  the  number  of  persons  in  their  employ 
upon  the  building,  and  sub-contractors,  and  how  much,  if 
anything,  is  due  to  them,  or  any  of  them,  which  state- 
ments shall  be  under  oath." 

The  contract  was  dated  May  26,  1873,  but,  by  a  subse- 
quent agreement  indorsed  thereon,  it  was  agreed  that  it 
should  begin  to  run  only  from  June  1,  1873. 

One  of  the  appellees  testified  to  the  doing  of  the  work 
and  the  furnishing  of  the  material,  etc.,  pursuant  to  the 
contract,  and  the  balance  that  was  due  therefor  ;  and  appel- 
lees then  gave  in  evidence  the  following  certificate  of  the 
architects,  according  to  whose  plans  and  under  whose 
direction  the  house  was  built,  which  certificate  the  appel- 
lee testifying  said  he  presented  to  appellant  on  the  day  it 
bears  date : 

"Chicago,  November  15th,  1873. 

"  Mr.  John  Downey,  owner,  will  please  pay  to  O'Don- 
nell and  Walsh,  contractors,  the  balance  due  them  on  con- 
tract for  labor  and  material  furnished  on  vour  building, 
situate  on  the  corner  of  Gold  and  Harrison  Streets ;  the 
building  being  completed  according  to  plan's. 

"  De  Forest  &  Fisher,  Architects" 

Appellant  offered  to  give  evidence  that  the  contract  was 
not  performed  by  appellees  within  the  time  it  was  agreed  it 
should  be,  for  the  purpose  of  making  claim  to  the   $5  per 
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day  forfeit  provided  for  by  the  contract ;  but  the  court,  on 
appellees'  objection,  excluded  the  evidence. 

In  this  rulino;  we  think  there  was  error. 

The  decision  of  the  architects  is,  until  impeached,  un- 
doubtedly conclusive  that  the  work  was  done,  and  that  its 
quality  was  in  conformity  with  the  terms  of  the  contract. 
But  their  certificate,  as  found  in  the  record  before  us,  does 
not  show  that  the  work  was  completed  within  the  time  pro- 
vided by  the  contract,  or,  indeed,  when  it  was  completed. 
The  parties  voluntarily  made  time  of  the  essence  of  the 
contract,  and  agreed  that,  if  the  work  should  not  be  "  com- 
pletely finished  and  delivered  up"  to  the  appellant  within 
the  time  fixed  for  the  completion  of  the  contract,  the  appel- 
lees should  "  forfeit  and  pay  "  to  appellant,  "  as  liquidated 
damages,  the  sum  of  five  dollars  per  day  for  every  day  said 
work  should  remain  unfinished  ;"  and  such  sum  appellant 
is  authorized  to  deduct  out  of  any  moneys  due  and  owing 
from  him  to  appellees  on  account  of  the  work. 

Conceding  that,  had  there  been  dispute  between  appel- 
lant and  appellees  as  to  the  time  when  the  work  was  com- 
pleted, it  would  have  been  proper  to  have  referred  the  dis- 
pute to  the  arbitrament  of  the  architects,  appellees,  in  order 
to  prevail  on  that  question,  should  have  shown  that  the  mat- 
ter in  dispute  had  been  considered  and  decided  by  the  archi- 
tects. In  the  absence  of  such  a  decision  we  think  appel- 
lant was  entitled  to  contest  the  amount  due  appellees,  by 
showing  a  failure  to  perform  the  work  and  deliver  posses- 
sion at  the  time  agreed  upon,  so  as  to  offset  the  liquidated 
damages  agreed  to  be  allowed  for  the  delay,  and,  conse- 
quently, that  the  evidence  offered  for  that  purpose  was  im- 
properly excluded. 

It  is  in  evidence  that  appellees  did  not  produce  to  appel- 
lant proper  vouchers,  "  showing  payment  to  any  and  all  sub- 
contractors and  material-men"  who  performed  labor  and 
furnished  materials  in  the  erection  of  the  building,  before 
commencing  suit.     This,  by  the  terms  of  the  contract,  is 
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made  a  condition  precedent  to  the  payment  of  the  last  $840, 
and  it  should  have  been  strictly  complied  with,  or  sufficient 
excuse  have  been  shown  for  not  complying  with  it,  which 
we  do  not  think  has  been  done  in  the  evidence  before  us. 
The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


James  E.  Strawn  et  al. 

v. 

Patrick  L.  O'Hara  et  al. 


1.  Fkattdtjlent  conveyance — gift  by  parent  to  child.  A  parent  in  good 
circumstances  has  a  right  to  provide  for  his  child,  and  no  responsibility  he 
incurs  in  that  regard  can  be  visited  upon  the  object  of  his  bounty  without  clear 
proof  that  such  was  the  intention  of  the  parties. 

2.  Contkact — who  liable  for  work  contracted  to  be  done  for  the  benefit  of 
another.  Where  a  parent,  while  in  good  circumstances,  conveyed  a  lot  to  his 
daughter,  a  married  woman,  and  afterwards  made  written  contracts  with  other 
parties  for  the  erection  of  a  building  thereon  for  his  daughter's  benefit,  but  in 
his  own  name,  and  there  being  no  proof  of  agency  on  his  part,  it  was  held,  that 
the  daughter  was  not  liable  for  the  work  done  under  such  contract,  although 
she  might  have  occasionally  called  to  see  how  the  work  progressed  and  made 
inquiries  concerning  the  same. 

3.  Mechanic's  lien"  —  as  to  prior  incumbrance  not  due.  A  decree  for  a 
mechanic's  lien  is  erroneous  which  requires  a  party  to  discharge  prior  deeds  of 
trust  before  the  money  thereby  secured  is  due. 

4.  Same  —  time  of  redemption.  A  decree  in  a  suit  to  enforce  a  mechanic's 
lien  which  allows  but  three  days  for  redemption  is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Paddock  &  Ide,  for  the  appellants. 

Messrs.  Barker  &  Buell,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  Superior  Court  of  Cook 
County,  by  bill  on  the  equity  side  of  that  court,  wherein 
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Patrick  L.  O'Hara  was  complainant,  and  A.  C.  Prout, 
James  E.,  and  Mary  F.  Strawn  were  the  principal  defend- 
ants. Michael  Engleman,  Simon  Babcock,  and  E.  Nelson 
Sailing  were  also  made  defendants,  as  creditors  claiming  a 
lien  on  the  premises  ;  and  Nicholas  B.  Rapplege  also,  he 
claiming  the  same  in  virtue  of  two  deeds  of  trust  made  by 
Strawn  and  wife  to  secure  the  sum  of  $10,000.  William 
Henry  intervened,  claiming  a  lien  for  labor  and  material  on 
the  same  buildings. 

It  was  alleged  in  the  petition  that,  May  23,  1874,  Mary 
P.  Strawn  and  James  E.  Strawn  were  the  owners  in  fee- 
simple  of  lot  17,  in  block  3,  in  University  subdivision  of 
section  34,  in  the  city  of  Chicago,  and  that  Augustus  C. 
Prout  entered  into  a  written  agreement  with  petitioner  to 
do  the  plumbing  and  gas-fitting  in  a  building  erected 
thereon,  and  likewise  the  plumbing  and  gas-fitting  of 
another  building  in  course  of  erection  on  the  adjoining 
lot  18.  It  is  alleged  petitioner  was  to  be  paid  by  Prout, 
for  doing  the  work,  the  sum  of  $1,200  —  $300,  part  thereof, 
to  be  applied  in  the  payment  of  certain  lots  purchased  by 
petitioner  of  Prout,  situate  in  the  village  of  Englewood, 
for  which  petitioner  held  a  contract  of  purchase ;  the  re- 
mainder to  be  paid  as  the  work  progressed.  It  is  alleged 
petitioner  did  the  work  and  had  the  same  completed  according 
to  the  plans  and  specifications  referred  to  in  the  agreement, 
and  that  the  work  done  on  lot  17  was  worth,  according  to 
the  contract  price,  $600.  It  is  also  alleged  that,  at  the 
request  of  Prout,  certain  work  was  done  on  the  building 
on  this  lot,  amounting  to  $157.56. 

It  is  then  alleged  that  Prout,  in  making  the  contract  and 
in  procuring  the  work  to  be  done,  though  he  professed  to 
act  in  his  own  behalf,  was  in  reality  all  the  time  acting  as 
the  a^ent  of  James  E.  and  Mary  F.  Strawn,  and  that  the 
building  on  this  lot  17  was  erected  for  the  joint  use  and 
benefit  of  Prout  and  the  Strawns,  and  the  work  done  upon 
it  by  petitioner  was  done  with  the  full  knowledge,  approba- 
tion, and  consent  of  James  E.  and  Mary  F.  Strawn. 
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The  intervening  petitioner,  Henry,  claims  in  his  petition 
for  stone-work,  on  a  like  contract  entered  into  with  Augus- 
tus C.  Prout. 

The  defendant  Prout  answered  the  petition,  denying  the 
material  allegations,  especially  that  of  agency,  and  claimed 
he  had  made  full  payment  for  all  the  work  done  on  the 
buildings.  The  Strawns,  answering  for  themselves,  say, 
the  premises  in  question  are  the  property  of  Mary  F.  Strawn, 
but  deny  that  Prout  ever  acted  as  her  agent  in  making  the 
alleged  contract.  And  the  defendants,  Prout  and  the 
Strawns,  jointly  and  severally  further  answer  that  Mary  F. 
Strawn  is,  and  was,  the  sole  owner  of  lot  17,  he,  James, 
having  no  other  than  an  expectant  interest  of  curtesy  or 
dower  in  the  same,  and  deny  that  Prout  acted  in  the  matter 
as  her  agent,  and  insist  that  the  work  has  been  fully  paid 
for,  except  as  to  the  sum  of  $236. 

Replications  were  put  in,  and  the  cause  was  heard  on  bill, 
answers,  and  replications,  and  referred  to  a  master  to  take 
proofs. 

On  the  proofs  submitted  the  court  found,  as  alleged  by 
the  petitioner,  that  Prout,  in  making  this  contract,  was 
acting  as  the  agent  of  Mary  F.  Strawn,  she  being  the  owner 
in  fee  of  lot  17,  and  decreed  as  prayed. 

To  reverse  that  decree  this  appeal  is  prosecuted. 

The  whole  case  turns  upon  the  fact  of  agency  or  not.  The 
written  contract  entered  into  by  O'Hara  was  with  Prout 
alone,  and  made  no  reference  whatever  to  the  fact  now  al- 
leged, that  he  was  in  "  reality"  acting  as  an  agent  of  Mary 
F.  Strawn,  the  owner  of  the  lot. 

We  have  examined  the  record  carefully  as  to  this  fact,  and 
we  fail  to  find  a  single  circumstance  justifying  the  assertion 
and  assumption  that  Prout  was  acting  as  an  agent,  but  the 
proof  is  clear  he  was  acting  on  his  own  responsibility  alone. 
Mrs.  Strawn  was  his  daughter,  to  whom  he  had  conveyed 
lot  17  and  erected  the  building  upon  it  for  her  use  and  bene- 
fit. He  was  in  a  condition  to  make  this  gift,  and  the  peti- 
tioner entered  into  the  contract  with  him  with  no  reference 
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whatever  to  Mrs.  Strawn.  Pro  lit  never  intended,  by  the 
contract,  to  incumber  or  risk  her  interest,  or  make  her  re- 
sponsible for  his  gratuitous  acts.  A  parent  in  good  circum- 
stances, as  Prout  then  was,  has  a  right  to  provide  for  his 
child,  and  no  responsibility  he  incurs  in  that  regard  can  be 
visited  upon  the  object  of  his  bounty  without  clear  proof 
such  was  the  intention  of  the  parties.  The  only  act  hav- 
ing the  slightest  semblance  of  the  work  being  done  on 
the  responsibility  of  Mrs.  Strawn  is  the  fact  stated  by 
O'Hara  in  his  testimony,  when  he  says:  "  She  came  in 
the  house  occasionally,  and  ordered  me  at  one  time  to  change 
a  basin  in  the  hall  up  stairs.  She  came  there  and  looked  at 
the  work  and  asked  me  questions  about  it  frequently." 

What  more  natural  than  this?  Mrs.  Strawn  knew  her 
father  was  having  the  house  built  for  her,  in  which  she  was 
to  live,  and  it  was  quite  proper  she  should  direct  where  a 
water-basin  should  be  placed.  That  she  should  go  and 
look  at  the  work  as  it  progressed  is  quite  natural,  but  it  is 
not  enough  to  charge  her  with  the  expense  of  the  building. 
There  does  not  appear  in  the  whole  transaction  anything 
indicating  the  ultimate  or  immediate  liability  of  Mrs. 
Strawn.  The  contract  was  made  by  her  father  for  himself, 
and  all  the  payments  were  made  by  him  without  any  refer- 
ence to  her.  The  case  is  too  plain  for  doubt.  The  evi- 
dence wholly  fails  to  sustain  the  decree. 

There  are  various  objections  on  other  grounds  to  the 
decree.  There  was  error  in  requiring  appellant  Strawn  to 
discharge  the  deeds  of  trust,  as  the  money  secured  thereby 
was  not  due,  and  would  not  be  due  until  a  long  time  there- 
after. It  was  error  to  allow  but  three  days  for  redemption. 
Whatever  rights  Prout  may  have  had  in  the  premises,  they 
were  equitable  merely  ;  but  whatever  interests  he  may  have 
had,  they  were  subsidiary  to  the  trust  deeds. 

No  sufficient  ground  is  shown  for  this  decree,  and  it  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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A.   Green  Coursen 

v. 

George  Browning  et  al. 

1.  Supreme  Court  —  decision  in  vacation.  Where  a  cause  is  submitted  to 
the  Supreme  Court  during  any  term,  and  the  same  is  taken  under  advisement, 
the  judges  of  said  court,  or  any  four  of  them,  may  render  a  final  decision  or 
judgment  during  vacation,  and  such  practice  is  not  in  conflict  with  either  the 
statute  or  constitution. 

2.  Practice  —  affidavit  of  claim  applicable  to  suit  on  appeal  bond.  An  ap- 
peal bond  being  a  contract  for  the  payment  of  money,  the  defendant's  pleas  in 
a  suit  on  such  bond,  not  accompanied  with  an  affidavit  of  merits  will  be 
stricken  from  the  files,  if  the  plaintiff  files  an  affidavit  of  his  claim  with  his 
declaration. 

3.  Same — judgment  against  defendants  served.  "When  suit  is  brought 
against  the  two  obligors  on  an  appeal  bond  and  only  one  is  served  with  pro- 
cess and  no  appearance  is  entered  for  the  other,  it  is  proper  to  take  judgment 
against  the  one  upon  whom  service  is  had. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  A.  Garrison,  for  the  appellant. 

Messrs.  Hutchinson  &  Luff,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

We  perceive  no  force  in  appellant's  objection  that  the 
declaration  is  insufficient  to  support  the  judgment.  The 
action  is  upon  an  appeal  bond  executed  July  23,  1873,  and 
filed  in  the  Superior  Court  of  Cook  County,  whereby  an 
appeal  was  taken  from  a  judgment  rendered  in  that  court  to 
the  Supreme  Court.  The  cause  was  submitted  at  the  Sep- 
tember term,  1873,  for  decision,  and  the  averment  that  the 
judgment  was  affirmed  on  January  30,  1874,  does  not  show 
that  the  action  taken  in  the  cause  is  in  conflict  with  the  con- 
stitution or  the  statute,  as  supposed  by  appellant.  Section 
14  of  Eev.  Laws  of  1874,  page  329,  declares  the  judges  of 
the  Supreme  Court,  or  any  four  of  them,  may  enter  orders 
and  judgments  in  vacation,  in  any  of  the  grand  divisions  of 
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this  State,  in  all  cases  which  have  been  argued  or  submitted 
to  the  court  during  any  term  thereof,  and  which  shall  have 
been  taken  under  advisement.  As  the  cause  was  taken  at 
the  September  term,  1873,  and  held  under  advisement,  the 
averment  that  the  judgment  was  affirmed  on  January  30, 
1874,  shows  the  steps  taken  in  the  case  were  in  harmony 
with  the  statute. 

It  is  next  urged  that  the  court  erred  in  striking  appel- 
lant's pleas  from  the  files.  The  bond  upon  which  the  action 
was  brought  was  a  contract  for  the  payment  of  money,  and 
as  the  plaintiff  in  the  action  filed  with  his  declaration  an 
affidavit  of  claim,  as  required  by  the  statute,  the  appellant 
was  bound  to  file  with  his  pleas  an  affidavit  of  merits  ;  and 
as  he  failed  in  this  regard,  the  court  did  not  err  in  striking 
them  from  the  files.  Nor  is  there  any  force  in  the  objection 
that  the  judgment  should  have  been  against  both  defend- 
ants or  none.  The  record  shows  only  one  of  the  defendants 
served  with  process,  and,  as  the  other  one  did  not  appear, 
the  court  had  no  power  to  proceed  to  judgment  against  him. 
We  perceive  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Lawrence  S.  Beardsley 

v 

John  W.  Gosling. 


1.  Practice  —  affidavit  of  merits  with  pleas.  It  is  not  essential  that  a 
defendant's  affidavit  of  merits  filed  with  his  pleas  should  have  any  caption  at  all. 
Any  affidavit  which  conforms  to  the  statute  in  substance,  and  can  be  identified 
as  having  been  filed  in  the  cause,  is  sufficient. 

2.  Where  the  caption  to  an  affidavit  of  merits  states  the  State  and  county 
where  made,  though  the  name  of  the  county  is  not  repeated  in  giving  the  title  of 
the  court  in  which  the  cause  is  pending,  it  will  be  sufficient. 

3.  The  statute  has  not  made  it  obligatory  on  a  defendant  to  set  out  in  detail 
his  defense  in  an  affidavit  of  merits  filed  with  his  pleas. 
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4.  Evidence  — judicial  notice.  This  court  will  take  judicial  notice  that  there 
is  but  one  court  in  this  State  entitled  the  Superior  Court. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  John  W.  Gosling 
against  Lawrence  S.  Beardsley  on  a  draft,  the  declaration 
containing  a  special  and  the  common  counts.  An  affidavit 
of  the  amount  due  was  filed  with  the  declaration.  The 
defendant  filed  the  general  issue,  with  an  affidavit  of  merits, 
entitled  in  the  caption  as  follows  :  "  State  of  Illinois,  Cook 
County,  ss.  In  the  Superior  Court,  of  the  January  term, 
1876."  Then  follows  the  names  of  the  parties.  The  plea 
and  affidavit  were  stricken  from  the  files. 

Messrs.  Haines  &  Tripp,  for  the  appellant. 

Messrs.  Holmes,  Eich  &  Noble,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  objection  taken  to  the  affidavit  of  merits  filed  with  de- 
fendant's plea  is  exceedingly  technical.  It  is,that  although 
the  State  and  county  where  made  are  stated  in  the  caption, 
the  name  of  the  county  is  not  repeated  in  giving  the  title  of 
the  court  in  which  the  cause  was  pending.  It  is  stated  to 
be  in  the  "  Superior  Court,"  and  we  may  take  judicial 
notice  there  is  but  one  court  so  entitled  in  the  State.  But 
aside  from  this  view  there  is  nothing  at  all  in  the  objection 
insisted  upon.  It  is  not  essential  the  affidavit  should  have 
any  caption,  if  it  conforms  to  the  statute  in  substance,  and 
can  be  identified  as  having  been  filed  in  the  cause.  Without 
any  caption  it  is  nevertheless  an  affidavit.  .  Harris  v.  Lester, 
80  111.  307. 

On  the  hearing  of  the  motion  to  strike  defendant's  plea 
from  the  files,  the  court  announced  that  unless  defendant 
set  out  in  his  affidavit  of  merits  his  defense  in  detail  the 
motion  would  be  sustained.      The  statute  has  not  made  it 
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obligatory  upon  defendant  to  do  so,  and  he  was  not  bound 

to  submit  to  the  terms  imposed.    Hays  v.  Loomis,  84  111.  18. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

*  Judgment  reversed. 


James  H.  Hookeb 

v. 

Alanson  Gooding  et  al. 


1.  Gtjaeantor  —  mere  delay  in  collecting  does  not  release.  An  absolute 
guarantor  of  the  payment  of  money  due  on  a  certificate  of  deposit,  where  the 
credit  is  indefinite,  is  not  released  by  the  mere  delay  of  the  creditor  in  enforcing 
payment  from  the  principal  debtor. 

2.  Same  — holder  not  bound  to  demand  payment  and  give  notice.  The  cred- 
itor in  a  certificate  of  deposit,  when  the  credit  is  indefinite,  is  under  no  obliga- 
tions to  a  guarantor  to  make  prompt  demand  of  payment  and  give  notice  to 
him  of  non-payment. 

Appeal  from  the  Circuit  Court  of  Will  County  ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Munn  &>  Munn,  for  the  appellant. 

Mr.  G.  D.  A.  Parks,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

On  November  14,  1871,  John  H.  Daniels,  doing  business 
as  a  banker,  under  the  name  of  John  H.  Daniels  &,  Son, 
executed  a  paper  as  follows  : 
w  $2,200.  TTohn  H.  Daniels  &  Son,  Bankers. 

"Wilmington,  Will  Co.,  Ill,  JSTov.  14,  1871. 

"James  H.  Hooker,  Esq.,  has  deposited  in  this  bank 
twenty-two  hundred  dollars,  payable  to  the  order  of  himself, 
in  current  funds,  on  return  of  this  certificate  properly  in- 
dorsed, with  interest  at  the  rate  of  ten  per  cent  per  an- 
num, if  left  ninety  days.     Payable  at  ten  days'  notice. 

"John  H.  Daniels  &  Son." 
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On  the  back  of  this  certificate  the  name  of  Alanson  Good- 
ing was  written,  without  any  other  writing. 

In  this  condition,  this  certificate  was  delivered  to  James 
H.  Hooker.  # 

At  the  October  term,  1873,  Hooker  brought  an  action  of 
assumpsit  upon  this  instrument  against  Gooding  and  others. 
It  is  insisted  by  Gooding,  that  by  operation  of  law,  arising 
from  the  delay  and  neglect  of  Hooker  to  make  more  prompt 
demand  of  payment,  he  (Gooding),  being  merely  security, 
was  discharged  from  his  liability. 

The  issue  in  the  case  was,  by  consent,  tried  by  the  court 
without  a  jury.  The  finding  was  for  defendant  below,  and 
Hooker  appeals  to  this  court. 

On  the  trial  it  was  admitted,  in  addition  to  the  facts  above 
stated,  that  no  demand  of  payment  was  made  by  Hooker 
until  after  July  4,  1873  ;  that  at  that  time  the  principal, 
John  H.  Daniels,  was  utterly  insolvent  and  had  so  con- 
tinued, and  was  bankrupt. 

Before  the  failure  of  Daniels,  Hooker  had  applied  to  him 
for  payment,  but  was  induced  to  forbear  pressing  his  de- 
mand for  immediate  payment  by  a  promise  on  the  part 
Daniels  to  pa}^  an  increased  rate  of  interest  —  which,  how- 
ever, was  never  paid,  nor  was  the  precise  rate  agreed  upon. 
It  was  also  admitted  that  at  all  times  prior  to  the  bank- 
ruptcy of  Daniels  he  was  solvent,  and  was  able  to  pay  the 
amount  of  this  certificate  upon  presentation  at  his  banking 
office. 

We  think  it  was  error,  on  this  state  of  the  case,  to  hold 
that  Gooding  was  discharged.  His  guaranty  was  absolute 
that  the  bank  would  pay  on  presentation  and  ten  days'  no- 
tice. The  credit  was  indefinite  by  the  terms  of  the  paper, 
and  at  the  option  of  the  holder  of  the  certificate.  It  may 
be  that  a  security  on  such  paper,  after  a  reasonable  time, 
may  have  the  right  to  bring  the  credit  to  an  end  by  his  own 
affirmative  action  —  by  offering  to  pay  himself,  or  perhaps 
by  a  written  demand  upon  the  creditor  to  proceed  in  the 
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collection.  The  creditor,  on  this  paper,  was  not  in  any  sense 
the  curator  of  the  interests  of  the  security  or  guarantor. 
By  accepting  this  paper  he  assumed  no  such  position.  He 
owed  to  him  no  affirmative  duty  in  this  regard  ;  he  made  no 
implied  or  express  contract  to  assume  any  such  duty.  The 
holder  of  this  paper  was  not  under  any  obligation  to  the 
guarantor  to  make  prompt  demand  of  pajmient  and  give 
notice  of  non-payment.  The  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


William  H.  W.  Cushman 

v. 
Charlotte  A.  Cogswell. 


1.  Instructions — where  the  evidence  is  conflicting  or  contradictory.  "Where 
the  testimony  in  a  case  is  highly  contradictory,  the  instructions  should  be  ac- 
curate, so  far  as  they  bear  upon  the  evidence. 

2.  Same  —  should  not  ignore  facts  prov en.  "Where  the  court  directs  the  at- 
tention of  the  jury  to  the  facts,  it  should  refer  them  to  all  the  facts  bearing 
upon  the  issue,  so  as  to  present  the  case  fairly  for  both  parties. 

3.  Where  the  plaintiff  sought  to  recover  for  the  conversion  of  United  States 
bonds  by  the  defendant,  and  produced  the  receipt  of  the  latter  showing  a 
special  deposit,  and  proved  a  demand  and  refusal  to  deliver  them  up,  and  the 
defendant  proved  that  the  bonds  had  been  delivered  to  the  plaintiff,  with  a 
surrender  of  the  receipt,  and  that  the  plaintiff  afterwards  gave  the  defendant  a 
receipt  for  the  bonds,  and  never  called  for  interest  for  a  long  period  of  time,  it 
was  held  that  an  instruction  showing  the  plaintiff's  right  of  recovery,  based 
entirely  upon  the  testimony  offered  by  him,  and  entirely  ignoring  that  of  the 
defendant,  was  erroneous,  as  being  highly  misleading. 

Appeal  from  the  Circuit  Court  of  La  Salle  County ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  Charlotte  A.  Cogswell 
against  William  H.  W.  Cushman. 

Mr.  Charles  Blanchard,  for  the  appellant. 
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Messrs.  Richolson  &  Snow  and  Mr.  E.  F.  Bull,  for 
the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  appellee  against  appellant  to  re- 
cover the  amount  of  two  United  States  bonds  for  which  the 
following  receipt  had  been  given  by  appellant : 

"  Ottawa,  III.,  April  29,  '64. 

"  Received  of  Mrs.  C.  A.  Cogswell  Two  5-20  U.  S.  Bonds, 
Nos.  1376  and  819,  dated  Washington,  D.  C,  May  1st, 
1862,  as  a  special  deposit,  being  for  Five  Hundred  Dollars 
each. 

"Wm.  H.  W.  Cushman. 
"W.  H.  C." 

There  was  a  verdict  for  plaintiff  for  $1,865  at  October 
term,  1875,  a  remittitur  for  $90,  and  judgment  for  the 
residue  ;  from  which  defendant  appealed. 

The  sole  testimony  in  support  of  appellee's  claim  was 
that  of  herself,  with  the  receipt.  She,  among  other  things, 
testified  that  she  received  only  two  payments  of  interest  on 
the  bonds,  of  $30  each,  one  before  and  one  after  the  date  of 
the  receipt ;  that  she  never  drew  or  asked  for  any  other  in- 
terest on  the  bonds  afterward,  until  her  house  was  burned 
in  1873  ;  that  she  then  asked  appellant  for  the  interest  on 
her  bonds,  and  he  denied  having  anv  belon^ino;  to  her. 

Appellant  testified  that  his  son  William  was  the  manager 
of  his  bank  from  1862  until  its  business  was  transferred  to 
the  First  National  Bank  of  Ottawa ;  that  he  knew  nothing 
about  the  transaction  in  question  until  his  attention  was 
called  to  the  fact  that  the  bonds  had  been  delivered  to  ap- 
pellee and  she  had  not  given  up  the  receipt  for  them  ;  that, 
appellee  being  in  the  bank  one  day,  he  mentioned  to  her 
that  she  had  got  the  bonds  and  still  held  the  receipt,  and 
that  she  must  return  it ;  that  she  said  she  had  lost  the 
receipt,  but  would  return  it  if  she  could  find  it ;  that  after- 
ward he  had  a  receipt  made  out  for  the  bonds  and  sent  it  to 
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her  ;  that  she  signed  it,  and  it  was  put  away  among  the  files 
of  the  bank,  detailing  circumstances  tending  to  account  for 
the  non-production  of  the  receipt.  He  is  corroborated  as 
to  this  conversation  with  appellee  by  the  evidence  of  Cornell, 
the  book-keeper,  who  was  present  at  the  time. 

It  was  in  proof  that,  during  the  time  appellee  claims 
the  bonds  were  in  appellant's  hands  and  she  had  applied  for 
no  interest  on  them  and  had  said  nothing  in  regard  thereto, 
she  nor  her  husband  owned  any  real  estate  except  a  house 
and  lot,  the  title  of  which  was  in  her  name ;  that  she  bor- 
rowed money  of  appellant  and  repaid  it ;  mortgaged  her 
place  to  raise  money  for  her  husband ;  signed  a  note  with 
her  husband  to  appellant  for  $30,  at  which  time  he  held  her 
husband's  note  for  money  borrowed,  and  his  watch,  and 
mortgage  on  a  piano,  to  secure  its  payment. 

This  allusion  to  the  testimony  shows  it  to  be  highly  con- 
tradictory, both  positive  and  by  facts  and  circumstances, 
and  is  made  in  view  of  the  instructions  as  showing;  the  im- 
portance  that  they  should  have  been  accurate  so  far  as  they 
bore  upon  the  evidence. 

The  following  instructions  were  given  for  the  appellee : 

"  1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  deposited  with  the  defendant  the  United  States 
bonds  described  in  the  receipt,  of  the  par  value  of  one 
thousand  dollars,  and  that,  after  making  such  deposit,  the 
defendant,  either  by  himself  or  by  his  son,  gave  to  the 
plaintiff  the  receipt  offered  in  evidence,  and  that  afterward 
and  prior  to  the  commencement  of  this  suit  the  plaintiff  de- 
manded of  the  defendant  the  bonds,  and  that  the  defendant 
refused  to  deliver  them  or  to  settle  therefor,  then  the  plaintiff 
is  entitled  to  recover  the  value  of  the  bonds  at  the  time  of 
such  demand  and  refusal,  together  with  the  interest  less 
such  interest  as  had  been  received  by  the  plaintiff.  Though 
the  jury  may  believe  from  the  evidence  that  the  defendant 
returned  to  plaintiff  a  bond  for  $1,000  in  lieu  of  the  two 
$500  ones,  still,  if  the  plaintiff  afterwards  deposited  writh 
the  defendant  said  $1,000  bond,  and  if  defendant  has  con- 
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verted  the  $1,000  bond  to  his  own  use  by  disposing  of  the 
same  and  receiving  money  therefor,  the  plaintiff  may  recover 
the  money  so  received  by  the  defendant,  and  interest,  or  she 
may  recover  if  the  facts  are  as  in  plaintiff's  sixth  instruc- 
tion." 

"6.  If  the  jury  find  from  the  evidence  the  facts  to  be  as 
follows :  that  in  1863  plaintiff  left  with  defendant,  as  a 
special  deposit,  the  two  $500  bonds  mentioned  in  the 
receipt  offered  in  evidence,  at  the  time  taking  no  receipt 
therefor ;  that  afterwards,  in  lieu  of  said  two  $500  bonds, 
defendant  delivered  to  plaintiff  a  $1,000  bond,  which  she 
kept  for  some  time,  and  afterwards  returned  said  $1,000 
bond  to  the  defendant,  and  re-exchanged  such  $1,000  bond 
for  the  two  $500  bonds,  and  thereafter  the  defendant  gave 
the  receipt  offered  in  evidence  ;  and  that  afterwards,  and 
before  the  commencement  of  this  suit,  defendant,  on  demand 
made,  refused  to  return  such  bonds  to  the  plaintiff,  but  con- 
verted the  same  to  his  own  use,  then  the  plaintiff  would  be 
entitled  to  recover  under  the  first  count  in  the  declaration." 

There  was  no  evidence  of  disposing  of  any  of  the  bonds 
and  receiving  money  therefor,  or  of  their  conversion,  more 
than  the  demand  and  non-delivery. 

These  instructions  are  highly  misleading  to  a  jury.  They 
profess  to  give  a  recitation  of  the  facts  which  will  entitle 
the  plaintiff  to  a  recovery,  and  make  no  reference  whatever 
to  the  defense,  and  the  evidence  of  the  return  of  the  bonds. 
This  evidence  would  appear  to  have  been  entirely  disre- 
garded by  the  court,  as  not  worthy  of  consideration ;  and, 
notwithstanding  its  strong  character,  the  jury  are  distinctly 
told,  by  the  first  instruction,  that  if  plaintiff  deposited  the 
bonds  with  defendant,  and  prior  to  the  commencement  of 
the  suit  demanded  the  same,  and  defendant  refused  to 
deliver  them  or  settle  therefor,  then  they  should  find  for 
plaintiff. 

In  an  enumeration  of  the  facts  which  would  entitle  the 
plaintiff  to  recover,  this  evidence  was  too  important  to  be 
ignored. 

5  —  86th  ill. 
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When  the  court  assumes  to  direct  the  attention  of  the 
jury  to  the  facts  it  should  refer  them  to  all  the  facts,  so  as 
to  present  the  case  fairly  for  both  parties.  Evans  v.  George, 
80  111.  51 ;  Ogden  v.Kirby,  79  id.  556.  Where  there  is  a 
conflict  of  evidence  it  is  important  that  the  instructions 
should  be  not  only  accurate,  but  clear  and  perspicuous. 
Volke  Y.Roche,  70  111.  299. 

The  general  rule  is,  that  if  the  instructions  are  objection- 
able, and  the  natural  effect  would  be  to  mislead  the  jury 
where  the  facts  are  controverted,  the  verdict  will  be  set 
aside,  and  the  cause  submitted  to  another  jury  with  proper 
directions.     Adams  v.  Smith,  58  111.  418. 

It  must  be  granted  that  the  natural  effect  of  these  in- 
structions was  to  mislead  the  jury  to  overlook  the  testimony 
as  to  the  return  of  the  bonds,  and  to  suppose  that  they 
would  be  justified  to  find  for  the  plaintiff  upon  the  proof  of 
the  delivery  of  the  bonds  to  appellant  and  their  non-return 
after  a  formal  demand  made  for  them. 

For  the  error  indicated  in  giving  these  instructions  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Mary  L.  Burt  et  al. 

v. 

The  Batavia  Paper  Manufacturing  Company. 

1.  Purchaser  —  of  bankrupt  estate,  protected.  As  a  general  rule,  at  an 
assignee's  sale  in  bankruptcy  the  purchaser  takes  the  title  free  and  untram- 
meled,  unless  it  he  incumbered,  and  he  has  notice  thereof  either  actual  or 
constructive. 

2.  Notice  —  of  incumbrance.  Where  a  company,  after  the  giving  of  a  deed 
of  trust  to  secure  the  payment  of  its  bonds,  issued  other  bonds  in  lieu  thereof, 
secured  by  a  second  deed  of  trust,  and  the  trustee  released  the  prior  incum- 
brance, but  failed  to  exchange  as  to  one  of  the  old  bonds,  and  the  company's 
property  was  afterwards  sold  under  proceedings  in  bankruptcy,  it  was  held,  that 
the  record  of  the  trust  deed  did  not  afford  to  the  purchasers  notice  of  the  incum- 
brance as  to  the  bond  not  exchanged. 
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3.  In  such  a  case,  where  a  new  company  was  formed  which  purchased  the 
property  of  the  old  company,  even  if  some  of  the  members  of  the  new  com- 
pany did  know  that  one  of  the  bonds  secured  by  the  prior  deed  of  trust  had 
not  been  paid  when  the  new  organization  was  effected,  yet  if  they  knew  that  a 
new  bond  was  issued  in  place  of  the  former,  and  that  interest  was  paid  on  the  in- 
debtedness after  the  adjudication  in  bankruptcy,  there  being  nothing  to  show  but 
that  it  was  paid  on  the  new  bond,  this  will  not  be  sufficient  to  put  the  new 
company  on  inquiry  as  to  whether  the  old  bond  is  a  lien  on  the  property 
bought  by  it. 

4.  Knowledge  hy  one  of  several  corporators  of  the  existence  of  an  incum- 
brance on  the  property  purchased  by  the  corporation,  whatever  effect  it  may 
have  on  his  interest,  will  not  charge  his  associates  with  notice,  where  he  does 
not  act  as  their  agent  in  forming  the  company. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  J.  H.  Mayborne,  for  the  plaintiff  in  error. 

Mr.  T.  C.  Moore,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

An  incorporation  was  organized  in  Kane  county,  with  its 
place  of  business  at  Batavia,  called  the  Chicago  Fiber  and 
Paper  Company,  and  in  March,  1867,  issued  its  bonds  to 
the  amount  of  $75,000,  in  sums  of  $1,000  each,  and  to 
secure  the  paj^ment  of  the  same  executed  to  George  B. 
Moss,  the  president  of  the  company,  a  deed  of  trust  on  the 
lands  and  other  property  mentioned  in  the  bill.  These 
bonds  were  payable  on  September  1,  1872,  with  seven  per 
cent  interest  semi-annually  in  gold.  Of  these  bonds  com- 
plainants purchased  three,  two  of  which  they  sold,  but 
retained  the  other,  and  to  enforce  the  payment  of  which 
they  have  brought  this  suit. 

The  trust  deed  was  canceled  by  Moss,  the  trustee,  on 
March  26,  1868,  when  another  trust  deed  was  executed  to 
Moss,  as  trustee,  on  the  same  property,  to  secure  $75,000  of 
other  bonds,  intended  to  be  substituted  for  the  bonds  first 
issued.  One  of  these  latter  bonds  was  held  by  Moss  to  be 
exchanged  for  the  old  one  held  by  complainants,  but  the 
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exchange  was  never  made.  Of  this  fact  complainants  were 
advised  by  letter  from  Moss,  of  the  date  of  April  19,  1870, 
and  offering  to  make  the  exchange. 

The  Chicago  Fiber  and  Paper  Company  was  declared  a 
bankrupt  by  the  United  States  District  Court  for  the 
Northern  District  of  Illinois,  in  the  month  of  January,  1870  ; 
and  by  order  of  that  court,  on  July  20th  of  the  same 
year,  the  property  in  question  was  sold  by  the  assignee  in 
bankruptcy,  to  defendant,  for  the  sum  of  $90,000,  and  he 
executed  a  deed  to  the  purchaser,  conveying  the  same  free 
from  all  liens  and  incumbrances. 

Defendant  was  organized  as  a  corporate  body,  but  a  short 
time  before  the  sale,  for  the  purpose  of  becoming  the  owner 
of  the  property,  and  manufacturing  paper,  etc.,  afterwards  ; 
and  defendant  claims  to  have  been  a  bona  fide  purchaser  for 
value,  without  actual  or  constructive  notice  of  the  existence 
of  this  bond. 

It  appears  that  in  the  month  of  February,  1870,  at  the 
instance  of  one  Tiffany,  of  whom  complainants  purchased  the 
bond,  they  sent  it  to  James  Van  Inwagen,  at  Chicago,  to 
be  sold.  He  held  the  bond  until  June  27,  1871,  when  he, 
at  their  request,  returned  it  to  complainants.  He  in  the 
meantime  collected  of  Moss  the  interest  due  on  the  first  of 
March  and  September,  1870,  which  he  remitted,  and  at  the 
same  time  stated  he  had  seen  Moss,  and  he  informed  him 
the  company  would  take  up  the  bond  as  soon  as  an  injunc- 
tion was  removed  which  then  restrained  him  from  paying 
out  any  money  of  the  company,  but  he,  Moss,  expected  the 
restriction  would  soon  be  removed.  That  after  receiving 
back  the  bond  they  wrote  to  the  clerk  of  the  District  Court, 
who  informed  them  that  the  company  had  gone  through 
bankruptcy,  its  property  disbursed,  and  the  company  dis- 
charged from  its  debts  Ions;  before  that  time ;  that  Moss 
had  died,  and  his  estate  was  insolvent,  and  they  could  col- 
lect nothing  therefrom. 

On  a  hearing  in  the  court  below  on  the  bill,  answer, 
replication,  and  proofs,  the  bill  was  dismissed  for  the  want 
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of  equity ;  and  to* reverse  that  decree  complainants  prose- 
cute this  writ  of  error. 

As  a  general  rule,  at  an  assignee's  sale  in  bankruptcy  the 
purchaser  takes  the  title  free  and  untrammeled,  unless  it  be 
incumbered,  and  the  purchaser  has  notice  either  actual  or 
constructive.  Here  it  is  not  contended  that  the  record  gave 
notice  of  this  indebtedness  ;  and  the  trustee  had  entered  a 
release  or  satisfaction  of  the  trust  deed  that  secured  this 
bond,  and  it  was  recorded.  On  such  a  record  the  presump- 
tion arose  that  it  was  paid,  and  a  purchaser  would  be  pro- 
tected unless  he  had  notice  that  the  bond  was  not  paid  and 
the  release  was  wrongfully  executed,  or  knew  of  facts 
which  put  him  on  inquiry.  We  do  not  understand  that  it 
is  claimed  that  the  record  charges  the  purchaser  with 
notice ;  but  it  is  claimed  that  the  persons  organizing  this 
company  were  members  of  the  old  company,  and  for  that 
reason  must  be  charged  with  notice  that  the  bond  had  been 
issued,  the  trust  deed  executed  to  secure  its  payment,  and 
that  it  had  never  been  paid,  and,  being  presumed  to  have 
known  these  facts,  they  should  be  held  to  have  purchased 
subject  to  this  bond.  Or  if  they  can  not  be  charged  with 
such  notice,  then,  as  Moss  knew  all  the  facts  and  that  the 
bond  had  never  been  surrendered,  and  as  he  became  one  of 
the  incorporators  of  this  company,  it  must  be  bound  by  his 
knowledge,  and  the  property  liable  for  the  payment  of  the 
bond,  notwithstanding  their  purchase. 

It  may  be  that  Van  Nostwick  and  the  two  Cornells,  who 
organized  the  new  company  whilst  members  of  the  old 
company,  knew  this  bond  was  issued,  the  deed  of  trust 
executed,  and  they  may  have  known  that  the  bond  was  not 
actually  paid,  when  this  company  was  organized;  but  they 
no  doubt  knew  that  a  new  bond  had  been  issued  and  placed 
in  Moss'  hands  to  be  exchanged  for  it.  And  we  find  no 
evidence  showing  that  they  knew  the  exchange  had  not 
been  made.  And  as  we  find  that  Moss  paid  two  install- 
ments of  interest  after  the  company  had  been  declared 
bankrupt,  and  its  assets  placed  in  the  hands  of  an  assignee, 
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he  must  have  treated  the  new  bond  as  being  out  and  the 
company  liable  for  its  payment :  and  if  this  interest  was 
paid  from  the  funds  of  the  old  company,  there  is  nothing 
to  show  that  the  money  was  not  paid  on  the  new  bond,  or 
that  they  knew  it  was  not  thus  applied. 

There  is  nothing  to  show  that  Moss  was  their  agent-  in 
organizing  the  new  company,  and  they  can  only  be  charged 
with  his  knowledge  when  acting  as  their  agent  or  for  them 
in  the  transaction  of  business  where  knowledge  brought 
home  to  them  affects  their  rights.  Whatever  effect  his 
knowledge  might  have  produced  on  his  stock  or  interest  in 
the  new  company,  it  does  not  follow  that,  because  he  had 
knowledge  to  charge  himself,  his  knowledge  became  theirs, 
simply  by  his  becoming  associated  with  them  in  forming 
this  company.  Had  he  been  the  president  or  agent  of  this 
company,  and  received  knowledge  or  information  suf- 
ficient to  put  him  on  inquiry,  in  a  matter  where  they  would 
have  been  charged  had  it  come  to  them,  then  they  would 
have  been  bound  by  it. 

It  was  the  misfortune  of  plaintiffs  in  error  that  their  agent 
was  negligent,  and  disregarded  their  interest.  Had  he  pre- 
sented and  proved  their  claim  against  the  bankrupt  corpora- 
tion under  the  law,  it  would  have  been  allowed,  and  we 
presume  the  court,  as  between  plaintiffs  in  error  and  the 
other  creditors,  on  a  full  presentation  of  all  the  facts,  would 
have  ordered  it  to  be  paid  in  full.  This  he  did  not  do  or 
attempt,  nor,  so  far  as  this  record  discloses,  did  he  notify 
plaintiffs  in  error  of  the  bankruptcy  in  time  for  them  to 
make  the  proof.  Had  he  done  so,  the  loss  need  not  have 
occurred.  But  this  is  a  misfortune  against  which  the  court 
is  powerless  to  relieve  on  the  facts  appearing  in  this  record. 
No  error  appearing,  the  decree  of  the  court  below  must  be 
affirmed. 

Decree  affirmed. 
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The   Merchants'    Despatch  Transportation  Company 

v. 
Henry  Theilbar. 

1.  Carrier  —  limiting  common  law  liability.  A  clause  in  a  receipt  or 
bill  of  lading  exempting  a  common  carrier  from  a  common  law  liability  is  not 
binding  on  the  shipper,  unless  it  appears  that  he  knew  of  and  assented  to  the 
exemption,  and  this  is  a  question  offfact. 

2.  Same  —  bound  to  receive  and  carry  goods.  A  common  carrier,  by  virtue 
of  his  calling,  is  bound  to  receive  goods  when  properly  tendered  for  shipment, 
and  to  carry  them  safely,  unless  destroyed  by  the  act  of  God  or  the  public 
enemy,  and  has  no  right  to  be  exempt  from  loss  by  fire,  except  by  virtue  of  a 
special  contract,  to  that  effect.     It  can  not  limit  its  liability  .by  its  own  act  alone. 

3.  Evidence  —  clause  in  carrier 's  receipt  restricting  liability.  On  the  trial 
of  a  suit  by  the  court  alone,  against  a  common  carrier,  for  loss  of  goods  shipped, 
where  the  proof  shows  that  the  shipper  had  no  knowledge  of  a  clause  in 
the  receipt  given  exempting  the  carrier  from  liability  for  loss  by  fire,  and  that 
the  shipper  never  assented  to  such  clause,  there  is  no  error  in  receiving  in 
evidence  the  part  of  the  receipt  acknowledging  the  receipt  of  the  goods  and 
agreeing  to  carry  the  same,  and  to  reject  the  exemption  clause.  If  the  trial 
is  before  a  jury,  the  whole  instrument  must  be  read,  as  they  are  to  decide 
whether  the  clause  of  exemption  was  known  and  assented  to  by  the  shipper. 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Small  &  Moore,  for  the  appellant. 

Mr.  J.  S.  Starr,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Appellee  recovered  judgment  against  appellant,  in  the 
court  below,  for  the  value  of  a  bill  of  goods  which  he 
shipped  by  the  appellant  as  a  common  carrier  from  Hart- 
ford, Connecticut,  to  Peoria,  in  this  State,  and  which  appel- 
lant failed  to  deliver. 

The  defense  interposed  was,  that  the  goods  were,  without 
the  fault  of  appellant,  destroyed  by  the  great  fire  at  Chicago, 
of  October  9,  1871,  and,  by  a  clause  in  its  receipt  or  bill  of 
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lading,  loss  by  fire  was  expressly  excepted  from  the  liability 
it  assumed  in  receiving  the  goods  for  carriage. 

We  held  in  Merchants'  Despatch  Company  v.  Smith  et  al. 
76  111.  542,  that  the  same  fire  by  which  these  goods  were 
destroyed  could  not  be  regarded  as  the  act  of  God,  so  as  to 
exempt  common  carriers,  on  that  ground,  from  their  common 
law  liability  for  goods  destroyed  by  it.  And  the  present 
case  is,  also,  analogous  to  Merchants'  Despatch  Transp. 
Company  v.  Kahn  et  al.  76  111.  520,  where  it  was  held 
there  did  not  appear  that  there  was  any  compulsion  on  the 
carrier,  even  if  in  a  proper  case  its  liability  could  be  held 
not  to  extend  to  a  destruction  by  that  fire,  to  ship  by  way 
of  Chicago. 

The  doctrine  is  too  well  settled  in  this  court  to  now  ad- 
mit of  discussion,  that  a  clause  in  a  receipt  or  bill  of  lading 
exempting  the  carrier  from  a  common  law  liability,  is  not 
binding  on  the  shipper  unless  it  appears  that  the  shipper 
knew  of,  and  assented  to,  the  exemption,  and  that  this  is  a 
question  of  fact,  to  be  determined,  as  other  questions  of 
fact,  on  the  trial  of  the  case.  Western  Transp.  Co.  v. 
N'ewhall,  24  111.  466;  Adams  Exp.  Co.  v.  Haynes,  4,2  id. 
90;  Adams  Exp.  Co.  v.  Stettaners,  61  id.  184;  Illinois 
Central  R.  JR.  Co.  v.  Frankenberg ,  54  id.  88  ;  Anchor 
Line  et  al.  v.  Dater  et  al.  68  id.  370. 

Appellee's  evidence  is  conclusive  that  he  knew  nothing  of 
the  bill  of  lading  or  receipt  until  sometime  after  the  goods 
were  shipped,  and  did  not  assent  to  the  clause  exempting 
appellant  from  liability  in  respect  to  loss  by  fire.  After 
he  made  this  proof,  however,  he  offered  in  evidence  so  much 
of  the  instrument  as  acknowledged  the  receipt  of  the  goods 
for  carriage  between  the  termini.  Appellant  objected,  but  the 
court  overruled  the  objection,  and  exception  was  taken  by 
the  appellant,  which  is  now  urged  as  the  principal  error  in 
the  ruling  of  the  court  below.  It  is  said  by  counsel,  "It 
has  never  been  regarded  as  the  law  that  a  party  could  avoid 
the  provisions  of  a  contract  on  grounds  of  ignorance,  fraud, 
or  duress,  and  still  be  permitted  to  use  such  of  the  pro \  is- 
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ions  as  he  chose  to  select,  for  the  purpose  of  establishing  a 
liability  against  the  other  party." 

In  Western  Transportation  Company  v.  Newhall  et  ah 
supra,  this  court  ruled  in  this  respect  substantially  as  did 
the  court  below.  True,  there  the  exempting  clause  ap- 
peared on  the  back  of  the  receipt  or  bill  of  lading  ;  but  that 
circumstance  cut  no  figure  in  the  case.  It  was  treated  as  it 
would  have  been  had  it  been  inserted,  as  here,  below  the 
clause  acknowledging  the  receipt,  and  on  the  same  page 
with  it. 

In  Adams  Express  Company  v.  Haynes,  supra,  the  opinion 
shows  that  the  receipt  or  bill  of  lading  was  declared  on,  and 
the  exempting  clause  followed  on  the  same  page,  as  in  this 
case,  the  clause  acknowledging  the  receipt  of  the  goods ; 
and  the  ruling  was  that  it  was  competent  for  the  shipper  to 
show  that  his  attention  was  not  called  to  the  exempting 
clause,  and  that  he  did  not  assent  to  its  terms. 

In  both  cases  —  and,  indeed,  in  all  cases  decided  by  this 
court  —  the  bill  of  lading  or  receipt  has  been  treated  as 
evidence  to  prove  the  receipt  of  the  goods,  to  be  affected 
or  not  affected,  as  the  evidence  justified,  by  the  exempting 
clause.  This  case  was  tried  by  the  court,  without  the  in- 
tervention of  a  jury,  and  when  the  court  was  satisfied  from 
the  evidence  that  the  exempting  clause  had  not  been  as- 
sented to  by  the  shipper,  it  could  not  possibly  prejudice 
appellant  to  refuse  to  hear  that  clause  read.  Had  the  issue 
been  submitted  to  a  jury,  then,  of  course,  the  court  could 
not  have  excluded  any  portion  of  the  instrument  without 
usurping  their  province  —  the  question  whether  the  clause 
was  assented  to  or  not  being  one  of  fact. 

The  fallacy  of  the  position  of  the  counsel  is  in  assuming 
that  the  shipment  was  the  result  of  an  express  contract, 
previously  entered  into  between  the  carrier  and  the  shipper, 
prescribing  their  mutual  rights  and  obligations.  But  the 
carrier  was  bound,  by  virtue  of  its  calling,  to  receive  the 
goods,  when  properly  tendered  for  shipment,  and  to  carry 
them  safely,  unless  they  should  be  destroyed  by  the  act  of 


74  Hockett  et  al.  v.  Bailey.  [Sept.  T. 

Syllabus. 

God  or  the  public  enemy ;  and  it  had  no  right  to  be  exempt 
from  loss  by  fire  unless  by  virtue  of  a  special  contract  to 
that  effect .  It  could  not  limit  its  liability  by  its  own  act 
alone ;  and  the  insertion  of  a  clause  in  the  receipt  or  bill  of 
lading,  therefore,  assuming  to  do  so,  was  simply  a  nullity. 
The  shipper,  never  having  assented  to  it,  was  authorized  to 
disregard  it,  and  he  having  disregarded  it,  the  instrument 
remained  evidence  only  of  that  which  the  carrier  acknowl- 
edged was  within  the  line  of  its  duty  —  namely,  the  receipt 
of  the  goods  and  its  undertaking  to  ship  them. 

Objection  is  also  urged  that  the  court  erred  in  receiving 
the  declarations  of  certain  agents  of  appellant.  We  decline 
to  notice  this  objection  because  it  does  not  affect  the  merits 
of  the  case.  Appellee's  right  to  recover  is  clearly  estab- 
lished independently  of  this  evidence,  and  is  not,  in  our 
opinion,  in  any  degree  affected  by  it. 

We  think  the  judgment  is  clearly  warranted  by  the  law 
and  the  evidence,  and  it  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Julia  E.  Hockett  et  ah 

v. 

Josiah  Bailey. 

1.  Fraudulent  conteyance  —  settlement  upon  wife  in  fraud  of  creditors. 
Where  a  husband  exchanges  land  held  by  him  for  another  tract,  and  causes  the 
conveyance  to  be  made  to  his  wife,  the  wife  may  hold  the  same  as  her  separate 
property,  if  the  husband  was  out  of  debt,  or  retained  in  his  own  name  sufficient 
property  to  pay  all  his  indebtedness ;  but  he  can  not  in  this  way  settle  property 
upon  his  wife  in  defiance  of  his  creditors. 

2.  Married  women — when  property  purchased  with  wife's  means  is  liable 
for  husband's  debts.  Where  a  wife,  married  in  Ohio  in  1858,  received  money  from 
her  father's  estate,  with  which  she  allowed  her  husband  to  purchase  real  estate 
in  his  own  name,  and  which  he  several  times  traded  for  other  property,  tak- 
ing the  title  in  his  own  name,  and  finally  acquired  land  in  his  name  in  this 
State,  which  he  exchanged  for  another  tract  and  procured  the  conveyance  to  be 
made  to  his  wife,  he  working  on  the  lands  as  his  own,  and  increasing  the  capital, 
it  was  held,  that  the  proceeds  of  the  sale  of  the  last-named  tract  were  subject  to 
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the  payment  of  the  husband's  debts,  it  not  appearing  he  kept  sufficient  prop- 
erty to  pay  his  indebtedness. 

3.  If  a  wife  allows  her  husband  to  use  her  capital  as  his  own,  to  invest  and 
reinvest  the  same  in  his  own  name,  and  thereby  obtain  credit  on  the  faith  of 
his  being  the  owner  of  the  same,  she  will  not  be  allowed  to  interpose  her  claim 
to  the  property  so  acquired,  to  the  injury  of  her  husband's  creditors. 

Appeal  from  the  Circuit  Court  of  Iroquois  County ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

This  was  a  bill  of  interpleader  filed  by  Youngman  against 
Josiah  Bailey,  Julia  E.  Hockett,  and  Pleasant  Hockett,  her 
husband,  setting  forth  that  he  had  bought  a  piece  of  land 
without  knowing  that  her  husband  had  any  claim  or  interest 
in  the  same,  and  owed  $700  on  the  same.  He  paid  the 
balance  of  the  purchase  money  into  court  in  order  that  it 
might  be  determined  who  was  entitled  to  the  same.  Bailey 
claimed  that  Pleasant  Hockett  was  the  real  owner  of  the 
land  and  money,  and  claimed  it  as  a  creditor  of  said  Pleas- 
ant Hockett,  while  Mr.  and  Mrs.  Hockett,  in  their  answers, 
claimed  that  Pleasant  Hockett  had  no  interest  in  the  money 
or  land  sold  to  Youngman,  and  Bailey  had  no  claim  on  the 
land  sold  or  the  money  due  therefor. 

It  further  appeared  that  Pleasant  Hockett  was  indebted 
to  Bailey  on  a  note  given  March  28,  1870,  for  $542.58,  due 
November  1,  1870,  with  ten  per  cent  interest;  that  on 
February  24,  1873,  Bailey  sued  out  an  attachment  and 
caused  the  same  to  be  levied  on  the  land,  but,  learning 
that  Youngman  claimed  to  have  purchased  the  land,  the 
latter  was  garnisheed.  On  the  hearing  the  court  required 
Mr.  and  Mrs.  Hockett  to  bring  into  court  their  deed  to 
Youngman  for  the  land,  and  enjoined  Bailey  from  suing  out 
execution  against'  the  land,  and  decreeing  payment  of 
Bailey's  debt  out  of  the  money  brought  into  court.  Bailey 
also  filed  a  cross-bill  in  the  case. 

Messrs.  Doyle  &  King,  for  the  appellants. 

Messrs.  Blades,  Kay  &  Evans,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  is  true,  the  tract  of  land  conveyed  to  Youngman, 
for  which  the  money  involved  in  this  litigation  is  due  and 
owing,  was,  at  the  time  of  the  conveyance  to  Youngman, 
in  the  name  of  appellant  Julia  E.  Hockett,  but  she,  as  ap- 
pears, acquired  the  title  from  Antrim,  October  4,  1871, 
who  sold  the  land  to  Pleasant  Hockett,  and  the  consideration 
for  the  conveyance  to  her  was  a  deed  of  a  certain  tract  of 
land  owned  by  Pleasant  Hockett,  which  he  conveyed  to  An- 
trim. If  Pleasant  Hockett,  the  husband,  at  the  time  he 
procured  this  land  to  be  convej^ed  to  his  wife,  had  been  free 
from  debt,  or  if  he  had  retained  in  his  own  name  sufficient 
property  to  liquidate  all  his  indebtedness,  the  transaction 
might  have  been  sustained  as  a  settlement  upon  the  wife, 
and  in  such  case  she  might  have  held  the  land  in  the  same 
manner  as  if  she  had  acquired  it  by  descent.,  or  purchase 
with  her  own  separate  property ;  but,  it  appears,  when  the 
husband  had  the  land  conveyed  to  her,  he  was  indebted  to 
appellee  on  a  claim  upon  which  the  attachment  was  com- 
menced, besides  being  indebted  to  others.  Under  such  cir- 
cumstances the  husband  could  not,  in  defiance  of  the  rights 
of  his  creditors,  settle  his  property  upon  his  wife. 

But  it  is  said  the  money  which  paid  for  the  property 
originally,  came  to  the  wife  from  her  father's  estate,  and  she 
is  entitled  to  be  protected  on  that  account.  Julia  and  Pleas- 
ant Hockett  were  married  in  Ohio  in  the  year  1858.  At 
that  time  he  had  little  or  no  property,  and  his  wife  secured 
from  her  father's  estate  about  $1,100.  Soon  after  the  mar- 
riage a  farm  was  bought,  held  for  a  while,  sold,  and  another 
bought.  This  occurred  several  times  in  Ohio,  until  finally, 
in  1868,  the  last  farm  thus  owned  was  traded  for  a  farm  of 
200  acres,  in  Iroquois  county,  in  this  State.  All  of  this 
business  was  transacted  in  the  name  of  the  husband  ;  each 
purchase  was,  so  far  as  shown,  made  by  him  and  in  his  name. 
During  the  entire  ten  years  from  the  time  of  the  marriage, 
in  1858,  until  the  purchase  of  the  Bailey  farm  in  Iroquois 
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county,  in  1868,  the  husband  had  the  money,  and  used  and 
invested  it  in  the  same  manner  as  if  it  was  his  own.  Soon 
after  the  purchase  of  the  Bailey  farm  he  conveyed  it  to  Mrs. 
Eowe,  and  she  on  the  same  day  conveyed  the  property  back 
to  the  wife  ;  but  this  was  done,  as  the  evidence  tends  to  show, 
to  avoid  the  payment  of  appellee's  debt,  which  was  then 
held  by  another  party.  But  after  this  transfer  the  husband 
used  and  treated  the  property  as  his  own,  and  subsequently 
sold  it  for  other  property  the  title  to  which  was  taken  in  his 
own  name.  If  it  had  been  the  intention  and  purpose  of  the 
wife  to  retain  the  money  derived  from  her  father's  estate  as 
her  own  separate  property,  free  from  her  husband,  when 
the  land  was  bought  it  should  have  been  purchased  in  her 
own  name,  or  at  least  some  plan  should  have  been  adopted 
by  which  the  public  would  have  had  notice  that  the  prop- 
erty purchased  belonged  to  her  and  not  to  her  husband. 

In  Wovtman  v.  Price,  4=7  111.  22,  it  was  held,  where  the 
wife  advances  capital  to  the  husband,  with  which  he  engages 
in  trade,  such  capital  and  its  fruits  in  the  business  will  be 
subject  to  the  debts  of  the  husband.  The  same  doctrine 
was  again  announced  in  Pattern  v.  Gates,  67  111.  164.  The 
principle  of  those  cases  is  applicable  to  this  one.  Here,  the 
husband  had  the  wife's  money;  he  invested  it  in  a  farm  in 
his  own  name,  worked  the  farm,  increased  the  capital,  sold 
and  reinvested.  Now,  while  it  may  be  true,  if  this  was  a 
controversy  solely  between  the  husband  and  wife  as  to  the 
ownership  of  the  property,  it  might  be  held  that  the  wife 
might  recover,  yet  when  the  rights  of  creditors  of  the  hus- 
band intervene  a  different  question  arises. 

The  husband,  no  doubt,  obtained  credit  on  the  faith  that 
the  capital  he  was  using  belonged  to  him.  He  used  the 
capital  of  the  wife  in  his  own  name  with  her  consent,  and 
she  can  not  now  interpose  her  claims  as  against  the  creditors 
of  the  husband. 

We  are  satisfied,  after  a  careful  consideration  of  the  whole 
record,  that  the  decision  of  the  circuit  court  was  right,  and 
the  decree  will  be  affirmed. 

Decree  affirmed. 
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Syllabus. 


George  C.  Finney 

v. 

William  H.  Condon  et  al 

1.  Buildestg  contract  —  architect's  certificates  conclusive  on  both  parties, 
In  a  contract  to  build  a  house,  in  which  performance  on  the  part  of  the  con- 
tractor is  guaranteed  by  others,  and  by  which  contract  it  is  provided  that  eighty- 
five  per  cent  shall  be  paid  semi-monthly  as  the  work  progresses,  on  the  archi- 
tect's certificate,  whose  opinion,  certificate,  report,  and  decision  on  all  matters 
shall  be  binding  and  conclusive,  the  estimates  and  decisions  of  the  architect  as 
to  the  work  done  and  the  sums  to  be  paid  are  conclusive  on  all  the  parties  to  the 
contract,  including  the  guarantors. 

2.  Surety  —  not  released  by  payment  on  insufficient  certificate.  Where  pay- 
ment is  to  be  made  to  a  contractor  on  the  certificate  of  an  architect  at  a  certain 
per  cent  of  the  materials  furnished  and  work  done,  any  certificate  or  estimate 
made  by  the  architect  which  is  so  treated  by  the  parties  interested  is  sufficient 
to  justify  payments  as  against  a  guarantor  or  surety  of  the  contractor. 

3.  Same  —  what  will  release.  "Where  the  performance  of  work  is  guaranteed 
by  sureties  of  a  contractor,  the  reserved  per  cent  to  be  withheld  from  the 
contractor  until  the  completion  of  the  work  to  be  done  is  as  much  for  the 
indemnity  of  the  surety  as  for  him  for  whom  the  work  is  being  done ;  and  if 
such  reserved  fund  is  given  up  or  released  without  the  surety's  consent,  it  will 
discharge  him  from  his  undertaking. 

4.  Where  a  contract  for  the  erection  of  a  building  provided  for  payments, 
on  the  first  and  middle  of  each  month,  of  eighty-five  per  cent  on  estimates  to 
be  made  by  the  superintending  architect,  and  the  remaining  fifteen  per  cent 
when  the  work  should  be  completed,  and  that  the  architect's  estimates  should  be 
conclusive,  and  under  this  contract  the  defendants  executed  a  written  guaranty  for 
the  faithful  performance  of  the  contract  by  the  contractor,  and  the  owner  made 
various  payments  on  these  estimates,  where  the  contractor  failed  to  complete 
the  work,  it  was  held,  that,  although  the  owner  may  have  paid  more  than  the 
eighty-five  per  cent  of  the  work  done,  according  to  the  contract  price,  but  it 
not  appearing  that  they  exceeded  the  proper  per  cent  of  the  cost  of  the  work, 
this  did  not  release  the  guarantors,  they  being  also  bound  by  the  estimates. 

Appeal  from  the,  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gr.  Eogees,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  for  the  appellant. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 
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On  July  1,  1873,  Charles  Moore  entered  into  a  written 
contract  with  George  C.  Finney,  by  which  Moore  agreed  to 
furnish  all  materials  and  erect  and  complete  two  brick  dwell- 
ing-houses within  four  months  and  fifteen  days  from  that 
date,  according  to  plans  and  specifications  made  part  of  the 
contract,  for  the  sum  of  $13,000,  to  be  paid  in  installments 
of  eighty-five  per  cent  on  estimates  to  be  made  by  the 
architect  superintending,  as  the  work  progressed,  on  the 
1st  and  15th  of  each  month,  and  the  remaining  fifteen  per 
cent  when  the  work  was  all  completed.  It  was  stipulated 
the  work  was  to  be  done  under  the  supervision  of  an  archi- 
tect selected,  whose  duties,  as  set  forth  in  the  contract, 
consisted  in  "giving,  on  demand,  such  interpretations, 
either  in  language,  writing,  or  drawing,  as  in  his  judgment 
the  nature  of  the  work  may  require,  having  particular  care 
that  any  and  all  work  done  and  materials  used  for  the  work 
be  such"  as  in  the  contract  described,  and  whose  "  opinion, 
certificate,  report,  and  decision  on  all  matters  to  be  binding 
and  conclusive.' '  By  their  writing  underneath  the  contract, 
and  by  them  subscribed,  defendants  guaranteed  the  faithful 
performance  of  the  contract,  and  bound  themselves  to 
indemnify  the  owner  against  liens,  or  from  any  loss  that 
might  accrue  to  him  from  failure  in  any  way  by  Moore  to 
fulfill  his  contract.  The  contractor  failed  to  complete  the 
buildings,  and  it  is  upon  the  guaranty  of  the  sureties  this 
action  is  brought  to  recover  the  excess  over  the  contract 
price  the  owner  was  compelled  to  expend  in  completing 
that  which  the  contractor  left  undone. 

Two  distinct  defenses  are  insisted  upon :  first,  plaintiff, 
without  the  knowledge  or  consent  of  the  sureties,  extended 
the  time  to  the  contractor  in  which  to  fulfill  his  agreement ; 
and,  second,  plaintiff  paid  the  contractor  a  sum  greater  than 
eighty-five  per  cent  of  the  work  done  as  it  progressed,  in 
violation  of  the  terms  of  the  contract  the  sureties  had 
guaranteed  the  performance  of,  which  so  changed  its  terms 
as  to  discharge  them  from  their  undertaking. 

So  far  as  the  first  defense  relied  on  is  concerned,  there 
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is  no  evidence  in  the  record  to  sustain  it.  Plaintiff  denies 
most  positively  that  he  ever  extended  the  time  of  the  per- 
formance of  the  contract.  It  does  not  appear  he  was  ever 
asked  to  do  so.  On  that  subject  he  admits  he  said,  if  the 
buildings  were  completed  within  a  certain  time  beyond  the 
period  fixed,  he  would  waive  all  claims  for  damages.  One  or 
two  of  defendants  say  plaintiff  told  them  he  had  extended  the 
time  for  the  completion  of  the  work ;  but  the  contractor 
does  not  say  it  was  ever  extended,  or  that  he  ever  asked  to 
have  it  done.  No  valid  extension  of  the  time  of  perform- 
ing the  agreement,  founded  on  any  consideration,  was 
proven,  and  the  point  made  need  not  be  further  discussed. 

All  the  difficulty  in  the  case  arises  on  the  other  branch  of 
the  defense  sought  to  be  made.  Evidence  in  the  record 
shows  the  contractor,  on  November  16th,  which  was  the 
next  day  after  the  work  should  have  been  completed,  noti- 
fied the  architect  he  was  compelled  to  abandon  his  contract, 
which  he  did.  Notice  was  given  to  plaintiff,  and  imme- 
diately he  gave  defendants  notice  of  the  failure  of  the  con- 
tractor to  fulfill  his  agreement.  It  seems  the  work  was  re- 
let  by  the  architect,  to  be  finished,  and  it  cost  plaintiff  a 
sum  greatly  in  excess  of  the  contract  price. 

During  the  progress  of  the  work  plaintiff  paid  the  con- 
tractor, from  time  to  time,  under  the  directions  of  the  archi- 
tect, sums  of  money  amounting  in  the  aggregate  to  $10,850. 
A  question  is  raised  that  the  several  payments  were  made 
without  sufficient  warrant  from  the  architect ;  but  there  is 
no  just  ground  for  complaint  on  that  score.  No  doubt  the 
certificates  authorizing  the  payments  to  be  made  were  in- 
formal. Any  certificate  that  is  in  fact  an  architect's  esti- 
mate, it  is  apprehended,  will  be  sufficient.  In  this  case  the 
witness  says  the  certificates  given  in  evidence  were  "  archi- 
tect's estimates,"  and  it  appears  they  were  so  treated  by 
the  parties  interested. 

The  point  relied  on  most  confidently  in  the  defense  is,  that 
the  sureties  for  the  performance  of  the  contract  are  released 
from  all  liability  thereon,  on  account  of  paj^ment  exceeding 
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eighty-five  per  cent  of  the  work  done  having  been  made  to 
the  contractor  without  their  consent  before  the  completion 
of  the  work.  The  law  upon  this  subject  seems  to  be, 
the  reserved  per  cent  to  be  withheld  until  the  completion 
of  the  work  to  be  done  is  as  much  for  the  indemnity  of 
him  who  may  be  a  guarantor  of  the  performance  of  the  con- 
tract, as  for  him  for  whom  it  is  to  be  performed.  And  there 
is  great  justness  in  the  rule  adopted.  Equitably,  therefore, 
the  sureties  in  such  cases  are  entitled  to  have  the  sum  agreed 
upon  held  as  a  fund  out  of  which  they  may  be  indemnified, 
and  if  the  principal  releases  it  without  their  consent  it  dis- 
charges them  from  their  undertaking.  The  principle  is,  the 
withdrawal  of  the  fund  agreed  upon  as  security  for  the  per- 
formance of  the  contract  without  his  consent  is  a  prejudice 
to  the  surety  or  guarantor.  Sureties  and  guarantors  are 
not  to  be  made  liable  bej^ond  the  express  terms  of  their  en- 
gagements. They  have  the  right  to  prescribe  the  terms  and 
conditions  on  which  they  will  assume  responsibility,  and 
neither  of  the  principals  can  change  those  terms  without  the 
consent  of  the  sureties,  even  with  a  view  to  avoid  ultimate 
liability.  As  sustaining  the  views  expressed,  we  cite  the 
following  authorities :  Ryan  v.  Trustees  of  Bhawneetown, 
14  111.  20;  Calvert  v.  London  Dock  Co.,  2  Keen,  638; 
jStea?n  Navigation  Co.  v.  Bolt,  6  C.  B.  (n.  s.)  550. 

The  rule  of  law  is  well  enough  settled,  but  the  difficulty 
consists  in  the  application  of  the  principle  to  the  facts  of 
the  defense.  We  do  not  think  a  case  is  made  that  comes 
within  the  rule  declared  in  the  cases  cited  supra.  Under 
the  contract  which  defendants  guaranteed,  payments  of 
eighty-five  per  cent  of  the  work  done  were  to  be  made 
semi-monthly  on  the  architect's  estimates.  His  estimates 
and  decisions  were  as  conclusive  upon  defendants  as  upon 
plaintiff.  Conceding  the  architect's  estimates  of  the  install- 
ments to  be  paid  semi-monthly  were  inaccurate,  how  is 
plaintiff  any  more  responsible  for  his  error  of  judgment 
than  defendants  ?  By  the  terms  of  the  contract  his  decisions 
on  all  questions  arising  under  it  are  binding  on  all  parties  — 
6— -86th  ill. 
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upon  the  sureties  as  well  as  the  principals.  There  is 
nothing  in  the  record  that  contradicts  the  statement  of 
plaintiff  that  he  in  good  faith  thought  he  was  only  paying 
eighty- five  per  cent  of  the  work  ;  and  the  architect's  testi- 
mony is  to  the  effect  he  estimated  but  eighty-five  per  cent 
of  the  work  done,  and  that  he  aimed  to  withhold  the  fifteen 
per  cent  agreed  upon.  The  aggregate  of  all  payments 
exceed  eighty-five  per  cent  of  the  contract  price,  but  it  is 
not  proven  they  exceed  eighty-five  per  cent  of  the  work 
actually  done  and  in  fact  estimated  by  the  architect.  It  is 
conclusively  shown  the  work  was  taken  too  low,  and  it 
could  not  be  finished  within  the  contract  price.  That  fact 
may  afford  a  reasonable  explanation  for  the  large  estimates 
of  the  architect  in  proportion  to  the  whole  sum  to  be  paid. 
The  estimates  made  may  not  have  exceeded  eighty-five  per 
cent  of  the  materials  furnished  and  work  in  fact  done  by  the 
contractor,  but  in  proportion  to  the  whole  sum  to  be  paid 
they  did  exceed  the  per  cent  to  be  paid  before  the  whole 
work  should  be  completed.  Kelatively  they  were  in  excess 
of  what  the  payments  ought  to  have  been,  but  may  not 
have  been  in  fact.  On  this  branch  of  the  case  the  evidence 
is  not  very  full.  But,  conceding  the  fact  the  architect's 
estimates  paid  by  plaintiff  exceeded  eighty-five  per  cent  of 
the  work  done,  we  do  not  think  plaintiff  is  in  any  manner 
responsible  for  the  error  made,  and  ought  not  to  lose  his 
security  because  of  an  error  of  judgment  in  the  architect, 
Who  was  as  much  the  umpire  to  determine  such  questions 
for  defendants  as  for  other  parties  to  the  contract. 

Besides,  plaintiff  was  not  competent  to  make  measure- 
ments of  the  work.  He  had  no  means  of  knowing  he  was 
making  payments  in  excess  of  the  sum  agreed  upon.  His 
contract  obligated  him  to  make  payments  on  the  architect's 
estimates,  and  had  he  foiled  to  do  so  the  sureties  with  some 
propriety  might  have  complained  it  was  to  their  prejudice, 
and,  as  plaintiff  had  not  himself  observed  the  contract,  they 
ought  not  to  be  bound..  As  we  have  seen,  all  parties  had 
agreed  the  decisions  of  the  architect  upon  questions  arising 
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under  the  contract  should  be  conclusive  upon  them.  Mak- 
ing estimates  of  the  work  was  among  the  duties  it  was 
agreed  he  should  perform,  and  no  reason  is  perceived  why 
his  decisions  as  to  the  amount  of  work  actually  done  were 
not  as  binding  upon  defendants  as  upon  plaintiff,  or  the  con- 
tractor for  whom  they  were  sureties.  McAvoy  v.  Long,  13 
111.  147  ;  McAuley  v.  Garter,  22  id.  53 ;  Korf  v.  Lull,  70 
id.  420. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  Dinet 

v. 

Joseph  Pfirshing,  Surviving  Partner,  etc. 

1.  Decree — for  payment  of  solicitors'  fees,  construed.  "Where  the  court,  in 
a  divorce  suit,  required  the  husband,  the  defendant,  to  pay  $800  to  his  wife's 
solicitors,  which  was  paid,  and,  at  the  conclusion  of  the  suit,  ordered  the 
defendant  to  pay  to  such  solicitors  the  sum  of  $1,520,  the  latter  sum  was  held 
to  include  the  $800  previously  ordered  to  be  paid,  and  not  as  an  additional 
sum. 

2.  Practice  in  supreme  court — plea  of  puis  darrein  continuance.  Where 
a  plea  puis  darrein  continuance,  setting  up  a  former  decision,  is,  on  motion  of 
the  appellee,  stricken  from  the  files,  it  will  be  considered  as  if  never  filed,  and 
it  will  not  operate  as  a  waiver  of  the  errors  assigned,  or  of  any  prior  pleadings. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Henry  Binmore,  for  the  appellant. 

Mr.  W.  C.  Goudy,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

August  7,  1872,  the  Criminal  Court  of  Cook  County,  at 
the  conclusion  of  a  litigation  in  chancery  in"  the  suit  of 
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Elizabeth  Dinet  v.  Joseph  Dinet,  for  a  divorce,  made  an 
order  in  the  case,  as  to  solicitor's  fees,  as  follows  : 

"  The  court  does,  by  consent,  order,  adjudge,  and  decree 
that  Joseph  Dinet,  the  defendant,  on  or  before  the  first  day 
of  October,  A.  D.  1872,  pay  to  Joseph  Pfirshing  and 
Francis  Adams,  the  complainant's  solicitors,  the  sum  of 
eight  hundred  and  twenty-five  (825)  dollars,  for  services 
rendered  to  the  said  complainant,  as  her  solicitors  in  this 
cause,  since  the  restoration  of  the  same  and  the  records 
thereof,  heretofore  destroyed  by  fire  ;  and  that  said  defend- 
ant pay  to  Joseph  Pfirshing,  the  complainant's  solicitor,  on  or 
before  the  first  day  of  November,  A.  D.  1872,  the  sum  of  two 
hundred  and  eighty-five  (285)  dollars  for  services  rendered 
to  the  complainant,  as  her  solicitor  in  this  cause,  from  the 
time  of  the  rendition  of  the  verdict  by  the  jury  herein,  un- 
til the  time  of  the  restoration  of  the  pleadings  and  record 
of  the  cause  as  aforesaid.  And  that  said  defendant,  on  or 
before  the  first  day  of  May,  1873,  pay  to  Joseph  Pfirshing, 
as  surviving  partner  of  Daniel  Driscoll,  deceased,  the  sum 
of  fifteen  hundred  and  twenty  (1,520)  dollars,  for  services 
rendered  to  the  complainant  by  said  Driscoll  &  Pfirshing,  as 
her  solicitors  in  this  cause,  from  the  commencement  of  the 
same  until  the  time  of  the  rendition  of  the  verdict  of  the 
jury  herein." 

Joseph  Dinet  has  since  paid  $720  on  account  of  the  $1,520 
named  in  the  last  clause  above.  This  was  an  action  of  debt 
brought  by  Joseph  Pfirshing  against  Joseph  Dinet  upon 
such  last  clause  of  the  order,  for  the  recovery  of  $800,  as 
for  the  balance  claimed  to  be  remaining  unpaid  of  the  said 
sum  of  $1,520. 

The  plaintiff  recovered  in  the  court  below,  and  the  de- 
fendant appealed. 

There  had  been  two  previous  interlocutory  orders  for  the 
payment  to  Driscoll  &  Pfirshing  of  $800  for  solicitors' 
fees  —  one  on  March  8,  1870,  for  $300  ;  the  other  on  Feb- 
ruary 4,  1871,  for  $500.     These  had  been  paid  previous  to 
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the  entry  of  the  above  decree,  and  Dinet  pleaded,  in  the 
present  suit,  payment,  setting  out  the  facts.  A  demurrer 
to  the  plea  was  sustained ;  so  that  the  sole  question  pre- 
sented by  the  record  is  upon  the  construction  of  the  last 
clause  of  the  above  decretal  order — whether  it  was  the 
meaning  that  the  sum  of  $1,520  should  be  the  total  of  com- 
pensation to  Driscoll  &  Pfirshing  for  all  services  performed 
by  them  in  the  suit,  or  whether  that  sum  of  $1,520  was  in 
addition  to  the  $800  allowed  before  the  trial  of  the  divorce 
case. 

Since  the  rendition  of  the  judgment  in  the  court  below, 
this  court  has  decided  this  question,  adopting  the  former 
construction  —  that  the  $1,520  was  for  all  the  services  of 
Driscoll  &  Pfirshing  performed  in  the  suit,  and  embraced 
the  $800  previously  paid.  The  c?fse  is  that  of  Dinet  v.  Ei- 
genmann,  Administrator,  80  111.  274.  The  question  there 
came  up  on  appeal  from  an  order  of  the  court  below  award- 
ing execution  upon  the  decree  for  the  sum  of  $800,  as  the 
residue  unpaid  of  the  allowance  of  $1,520,  this  court  de- 
ciding, under  the  construction  it  adopted,  that  there  was 
nothing  remaining  unpaid  on  the  decree,  and  that  the  court 
below  erred  in  ordering  execution  to  issue  for  the  collection 
of  any  sum,  reversing  the  order  awarding  execution. 

It  is  true,  as  appellee's  counsel  urges,  that  the  decision 
in  that  case  is  not  a  bar'oi  estoppel  in  this  suit,  as  the 
parties  are  not  the  same ;  and  we  have  reconsidered  our 
former  construction  of  this  decree  in  the  light  of  the  forci- 
ble argument  which  has  been  presented  against  it.  The 
proper  construction  of  the  decree  is  not  clear ;  we  may  have 
misconstrued  it ;  but  we  do  not  feel  satisfied  that  we  did, 
and  can  not  do  otherwise  than  to  adhere  to  the  construction 
we  before  put  upon  it. 

We  do  not  consider,  as  urged  by  appellee's  counsel,  that 
our  decision  places  the  court  in  the  wrongful  position  of 
admitting  a  pre-existing  defense  in  an  action  upon  a  judg- 
ment. It  is  so  contended,  and  the  argument  would  assimi- 
late this  to  the  case  of  a  judgment  rendered  in  a  suit  brought 
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upon  a  demand,  and  in  an  action  upon  the  judgment  ad- 
mitting in  defense  payments  made  on  the  demand  previous 
to  the  judgment  on  it.  We  do  not  view  it  in  any  such 
light,  but  regard  it  merely  as  a  question  of  construction  — 
what  is  the  meaning  of  this  order  of  allowance  of  attorney's 
fees  made  in  a  divorce  suit. 

After  the  case  was  pending  in  this  court  on  the  appeal, 
appellant  filed  in  this  court  a  plea  puis  darrein  continuance, 
setting  up  the  decision  of  this  court  referred  to.  After- 
ward, on  motion  of  appellee,  the  plea  was  stricken  from  the 
files.  Subsequently,  appellee  entered  his  motion  to  take 
judgment  because  of  the  plea  puis  darrein  continuance  hav- 
ing been  filed  and  stricken  from  the  files.  It  is  insisted 
that  as  it  is  the  rule  that  the  plea  puis  darrein  continuance 
waives  all  previous  pleas;  it  must  follow  that  the  filing  of 
such  plea  in  this  court  operates  as  a  waiver  of  the  errors 
assigned,  and  that  there  is  now  nothing  left  for  the  court  to 
act  upon ;  and  that  all  it  can  do  is  to  pronounce  judgment 
in  favor  of  the  appellee. 

We  deem  it  sufficient  to  remark,  in  answer,  that,  the  plea 
having  been  on  motion  of  appellee  stricken  from  the  files, 
it  must  be  regarded  as  not  in  the  case,  and  we  consider  the 
effect  to  be  as  if  it  had  never  been  filed. 

We  are  of  opinion  the  court  below  erred  in  sustaining  the 
demurrer  to  the  pleas  of  payment,  and  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey,  dissenting:  I  can  not  concur  in 
the  construction  given  to  the  decretal  order  in  question. 
The  court,  by  consent,  did  "  adjudge  and  decree  *  *"  * 
that  said  defendant,"  (Joseph  Dinet)  "  on  or  before  the  first 
day  of  May,  1873,  pay  to  Joseph  Pfirshing  *  *  *  the 
sum  of  fifteen  hundred  and  twenty  (1520)  dollars."  This 
language  i§  unequivocal,  and  unmistakably  refers  to  pay- 
ment to  be  made,  and  has  no  reference  to  payment  already 
made.     The    additional    words,    "for    services    rendered 
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*  *  *  in  this  cause,  from  the  commencement  of  the 
same  until  the  time  of  the  rendition  of  the  verdict  of  the 
jury  herein,"  do  not  in  any  way  qualify  the  decretal  words 
—  or  words  of  judgment  —  or  modify  the  amount  to  be 
paid.  They  are  merely  a  statement  that  such  payment  will 
satisfy  and  discharge  all  claim  on  account  of  those  services. 
It  was  known  to  Dinet,  when  he  consented  to  this  decree, 
that  $800  had  already  been  paid  on  account  of  these  servi- 
ces. He  then,  with  that  knowledge,  consented  to  a  decree 
that  he  should,  on  or  before  May  1, 1873,  pay  $1,520  for  these 
services.  If  he  did  not  expect  to  pay  that  sum,  he  should 
have  insisted  upon  the  insertion  of  some  qualifying  words  as 
to  the  amount  to  be  paid —  such  as  'Mess  payments  already 
made,"  or  "less  $800  already  paid."  I  can  not  under- 
stand how  any  distinction  can  be  taken  in  this  respect, 
between  a  decree  in  chancery  and  a  judgment  at  law.  Each 
is  an  adjudication  ;  each  must  be  construed  by  its  language, 
and  no  words  can  be  added  unless  by  necessary  implication. 
Treated  merely  as  a  contract,  it  can  bear  no  such  construc- 
tion as  that  now  given.  Had  Dinet  given  a  writing  of  the 
date  of  this  decree,  reciting  all  the  facts  now  shown  in  this 
case,  saying  that  Pfirshing  &>  Driscoll  had  performed  profes- 
sional services  for  him  in  this  cause,  "  from  the  commence- 
ment of  the  same  until  the  time  of  the  rendition  of  the 
verdict,"  and  that  $800  had  already  been  paid  on  account 
of  such  services,  and  then  adding  that  he  would,  on  or  be- 
fore May  1,  1873,  pay  to  Pnrshing  $1,520  ''for  such  ser- 
vices" it  can  not  be  doubted  that  the  court  would  have  said 
the  $1,520  meant  the  amount  of  the  future  payment.  The 
case  on  this  decree  is  stronger  for  appellee  than  the  case 
supposed,  for  the  decree  does  not  say  this  $1,520  is  to  be 
paid  for  all  services  rendered  in  the  cause  between  the  com- 
mencement of  the  suit  and  the  verdict.  The  recital  is  '«  for 
services."  It  may  well  be  that  some  such  services  had 
been  paid  for,  and  that  some  other  such  service^  were  not 
paid  for,  and  for  payment  of  the  latter  Dinet  consented 
that  a  decree  should  go  for  $1,520.     If  the  decree  was  not 
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intended  to  mean  that  the  full  sum  $1,520  should  be  paid  in 
the  future  —  and  there  was  any  mistake  or  fraud  in  the  mat- 
ter of  its  entry,  appellant  should  file  his  bill  to  reform  the 
decree.  The  fact  that  no  such  action  has  been  taken  leads 
me  to  believe  that  the  equity  of  the  case  is  against  him. 


Thomas  P.  Lucas 

v. 

John  C.  Dennington. 


Appeal — from  county  to  circuit  court  —  trial  de  novo.  An  appeal  from  the 
county  court  to  the  circuit  court,  taken  and  perfected  after  the  act  of  1874 
went  into  effect,  must  be  governed  by  that  law,  and  the  trial  must  be  de  novo, 
and  not  by  the  provisions  of  the  repealed  law  of  1872.  If  the  appeal  was  per- 
fected before  the  repealing  law  took  effect,  the  practice  under  the  prior  law  will 
govern. 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Mr.  H.  W.  Wells,  for  the  appellant* 

Messrs.  Cooper  &  Bassett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  November,  1873,  appellee  brought  an  action  of  forci- 
ble detainer  before  a  justice  of  the  peace  of  Woodford 
county,  against  appellant,  and  recovered  a  judgment.  An 
appeal  was  taken  to  the  county  court,  and  at  the  June 
term,  1874,  of  that  court  the  venue  was  changed  to  the 
county  court  of  Peoria  county,  and  a  trial  was  had  therein 
at  the  January  term,  1875,  and  plaintiff  recovered  a  judg- 
ment. Defendant  appealed  to  the  circuit  court  of  that 
county.  At  the  next  November  term  of  that  court,  the  par- 
ties being  present,  plaintiff  insisted  on  an  affirmance  of  the 
judgment,  because  defendant  had  filed  no  bill  of  exceptions, 
and  he  demanded  a  trial  de  novo,  but  the  court  dismissed 
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the  appeal,  and  awarded  a  writ  of  procedendo  to  the  county 
court ;  and  defendant  appeals. 

The  only  question  presented  and  urged  is,  whether  ap- 
pellant was  entitled  to  a  trial  de  novo.  Under  the  act  of 
1872  appeals  from  the  county  to  the  circuit  court  could 
only  be  tried  on  the  record.  And  it  is  conceded  that  all 
cases  coming  into  the  county  court  after  July  1,  1874,  the 
date  the  act  repealing  the  law  of  1872  took  effect,  must,  on 
appeal  to  the  circuit  court,  be  tried  as  they  were  in  the 
county  court.  But  it  is  insisted  that,  as  this  case  was 
pending  in  the  county  court  before  the  act  of  1874  took 
effect,  it  was  required  to  be  tried  under  the  act  of  1872, 
when  it  was  appealed  to  the  circuit  court. 

Section  187  of  chapter  37  of  the  Revised  Statutes  of  1874 
provides  that  appeals  may  be  taken  from  all  final  orders, 
judgments,  and  decrees  of  the  county  court  to  the  circuit 
court  of  their  respective  counties,  except  as  provided  in 
section  188,  which  allows  appeals  and  writs  of  error  to  this 
court  on  judgments  for  the  sale  of  lands  for  taxes,  and  on 
sales  of  land  by  executors,  administrators,  guardians,  and 
conservators  ;  and  that  section  provides  that  on  appeal  to 
the  circuit  court  the  case  shall  be  tried  de  novo.  Section 
189  provides  that  the  county  court  shall  proceed  to  hear 
and  determine  all  causes  depending  therein  at  the  time  that 
act  should  -take  effect.  And  it  provides  for  appeals  and 
writs  of  error  from  such  judgments,  orders,  and  decrees, 
without  specifying  in  terms  the  court  to  or  from  which  they 
may  be  taken,  or  the  manner  in  which  they  shall  be  per- 
fected . 

There  can  be  no  question  that  all  suits  coming  into  the 
county  court,  and  appealed  to  the  circuit  court  since  the 
act  of  1874  went  into  effect,  shall  be  tried  de  novo  on  such 
appeal.  But  it  is  contended  that  section  189,  giving  writs 
of  error  and  appeals  in  cases  then  pending,  was  designed 
to  continue  the  practice  of  the  act  of  1872  on  appeals  to 
the  circuit  court.  Section  187  had  given  the  appeal  to  the 
circuit  court,  and  section  188  a  writ  of  error  and  appeal 
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to  this  court  in  certain  cases  ;  and  we  think  it  is  clear  that 
section  189  was  designed  to  apply  the  provisions  of  sections 

187  and  188  to  cases  then  pending  in  the  county  court, 
and  place  them  on  the  same  footing,  both  as  to  trial  and 
writ  of  error  or  appeal,  as  causes  arising  under  the  act 
then  beino;  enacted. 

As  the  appeal  from  judgments  of  the  county  court  for 
the  sale  of  land  had  been,  before  the  adoption  of  section 
188,  to  the  circuit  court,  and  as  it  gave  a  writ  of  error  or 
appeal  to  this  court,  section  189  was  intended  to  require 
writs  of  error  and  appeals,  from  judgments  for  the  sale  of 
land  for  taxes,  in  cases  then  pending,  to  be  governed  by 
section  188,  instead  of  other  provisions  allowing  appeals  to 
the  circuit  court.     And  other  cases  not  named  in  section 

188  should  be  governed  by  section  187.  This  is,  we  think, 
the  only  fair  and  reasonable  construction  these  sections 
will  bear. 

In  the  case  of  Holcomh  v.  The  People,  79  111.  409,  it  was 
held  that  the  act  of  1874  repealed  the  act  of  1872,  and  cases 
on  appeal  from  the  county  court  were  to  be  tried  in  the 
circuit  court,  under  the  act  of  the  latter  date  ;  that  a  party 
to  a  suit  had  no  vested  right  in  the  rules  of  practice  in  force 
when  the  suit  was  brought,  but  it  was  competent  for  the 
General  Assembly  to  repeal  such  practice  and  adopt  another  ; 
and  the  parties  would  be  governed  by  the  latter.  This  was 
said  in  reference  to  a  case  which  arose  under  these  provis- 
ions, and  appealed  from  the  county  court  to  the  circuit 
court.  In  that,  as  in  this  case  the  trial  was  had  in  the 
county  court  after  the  act  of  1874  went  into  effect,  and  it 
was  held  that  the  trial  in  the  circuit  court,  on  appeal, 
should  be  de  novo. 

It  is,  however,  urged  that  the  case  of  Gilherson  v.  Scott, 
76  111.  509,  gives  a  different  construction  to  this  enactment. 
This  is  obviously  a  misconception.  In  that  case  the  appeal 
to  the  circuit  court  was  perfected  before  the  act  of  1874 
became  operative ;  whilst  in  this,  the  trial  in  the  county 
court  was  had,   and  the  appeal  taken,  after  that  act  took 
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effect.  In  this  there  is  a  broad  distinction,  and,  if  in  that 
case  the  true  construction  was  given,  we  are  inclined  to 
limit  it  to  appeals  to  the  circuit  court  taken  and  perfected 
before  the  act  of  1874  came  into  force,  and  to  hold  that  all 
appeals  taken  since  that  time  must,  as  was  held  in  Hol- 
comb's  case,  be  governed  by  the  law  now  governing  the 
practice,  and  not  the  provisions  of  the  repealed  law.  We 
are  of  opinion  that  the  circuit  court  erred  in  not  per- 
mitting a  trial  to  be  had  de  novo,  and  in  dismissing  the 
appeal.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Albert  S.  Race 

v. 

Charles  W.  Weston. 


1.  Parol  evidence  —  to  show  fraud,  accident,  or  mistake.  Parol  evidence 
of  the  circumstances  connected  with  a  transaction,  and  the  declared  intention 
of  the  parties  in  executing  a  written  agreement,  is  admissible  for  the  purpose 
of  showing  fraud,  accident,  or  mistake. 

2.  Fraud —  delivery  of  contract  contrary  to  agreement.  Where  a  party 
about  exchanging  property  executed  and  put  into  the  hands  of  the  agent  of  the 
other  party  a  contract  for  the  conveyance  of  lots,  with  the  agreement  that  such 
contract  should  not  be  delivered  or  recorded  until  the  party  executing  the  same 
should  ascertain  if  certain  representations  made  by  the  agent  as  to  the  property 
to  be  taken  in  exchange  were  true,  the  delivery  of  the  contract  and  putting  it 
on  record  before  the  signer  has  learned  as  to  the  truth  of  the  representations  is 
a  fraud. 

3.  Specific  performance— when  refused.  If  it  is  doubtful  whether  an 
agreement  has  been  concluded,  or  is  a  mere  negotiation,  a  court  of  equity  will 
not  decree  a  specific  performance ;  and  especially  is  this  so  where  the  party 
attempting  to  enforce  the  contract  has  neither  been  let  into  possession  nor  done 
any  act  on  the  faith  of  the  contract. 

4.  Same  —  refused  for  fraud.  "Where  a  party  was  induced  to  execute  an 
agreement  for  the  conveyance  of  certain  lots  in  consideration  of  the  exchange 
of  a  certain  leasehold  interest  in  a  certain  building  on  another  lot,  upon  the 
false  representations  of  the  agent  of  the  other  party  that  the  building  was 
eighty-four  feet  in  length  and  twenty-four  and  one-half  feet  in  width ;  that  it 
cost  in  its  erection  $25,000,  and  that  the  leasehold  interest  cost  $30,000,  whereas, 
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in  fact,  the  building  was  only  seventy  feet  jn  length  and  twenty-three  feet  in 
width,  and  cost  only  between  $16,500  and  $17,000,  and  the  other  party,  instead 
of  paying  $30,000  for  the  leasehold  interest,  received  it  in  exchange  for  other 
property,  and  it  appeared  that  the  defendant,  having  no  knowledge  of  the  truth 
or  falsity  of  these  representations,  and  relying  on  them,  signed  the  agreement 
to  exchange  property,  it  was  held,  that  these  representations  were  material, 
and,  being  false,  the  court  properly  refused  a  decree  for  specific  performance. 

5.  Same  —  degree  of  proof  to  show  fraud,  etc.  It  is  not  essential  to  establish 
fraud,  imposition,  or  mistake  with  the  same  degree  of  certainty,  in  order  to 
defeat  a  claim  for  specific  performance,  that  is  requisite  on  these  grounds  to 
defeat  a  recovery  at  law  on  the  instrument,  or  to  authorize  a  court  of  equity  to 
cancel  the  same  and  rescind  the  contract. 

6.  Same  —  discretion.  Applications  for  specific  performance  are  addressed 
to  the  sound  discretion  of  the  court,  and  it  is  not  a  matter  of  course  that  it 
will  be  decreed  because  a  legal  contract  exists. 

7.  Same  —  agreement  made  under  misapprehension.  Where  a  party  executes 
a  written  agreement  under  a  misapprehension  of  material  facts,  induced  by  the 
misrepresentation  of  the  other  party  or  his  agent,  a  specific  performance  will 
be  denied;  and  such  other  party  can  not  be  allowed  to  say  the  party  thus  im- 
posed upon  ought  to  have  known  his  agent  was  guilty  of  falsehood. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  S.  M.  Moore,  Judge,  presiding. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellant. 

Mr.  E.  G.  Asay,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

The  alleged  contract,  of  which  specific  performance  is 
here  sought,  is  one  whereby  appellee  was  to  convey  certain 
lots  in  the  city  and  suburbs  of  Chicago  to  appellant,  in  con- 
sideration that  appellant  conveyed  to  him  a  leasehold  estate 
of  twenty-five  years'  duration  in  a  certain  lot  or  sub-lot  in 
the  same  city,  with  a  four-story  building  thereon. 

The  contract  on  the  part  of  appellant  was,  as  were  all 
preliminary  negotiations  in  reference  thereto,  made  by  one 
Richard  T.  Eace,  his  brother,  acting  as  his  agent. 

Appellee  denies  that  any  contract  in  regard  to  the  con- 
veyance of  the  property  was  finally  consummated.  He 
admits  the   signing  of   an   agreement  by  himself  to  that 


1877.]  Race  v.  Weston.  93 

Opinion  of  the  Court. 

effect,  but  claims  that  he  did  so  with  the  express  under- 
standing that  it  was  not  to  be  delivered  to  appellant  or 
recorded,  and  was  to  be  returned  to  him  and  canceled, 
unless,  after  making  investigation  in  regard  to  the  property 
to  be  conveyed  by  appellant,  he  should  become  satisfied  of 
the  truth  of  representations  respecting  it  made  by  the 
agent,  and  be  satisfied  to  take  it ;  and  that,  on  making  such 
investigation,  he  became  satisfied  that  the  agent's  represen- 
tations were  false,  and  he  determined  not  to  take  the 
property. 

That  parol  evidence  of  the  circumstances  connected  with 
the  transaction,  and  the  declared  intention  of  the  parties 
in  executing  the  writing,  is  admissible  for  the  purpose  of 
showing  fraud,  accident,  or  mistake,  is  as  well  established 
as  any  other  principle  governing  courts  of  equity  in  such 
cases.  And  it  is  obvious,  if  the  writing  was  executed  as 
claimed  by  appellee,  it  was  a  fraud  upon  him  to  deliver  it 
and  have  it  placed  on  record.  Appellee  and  his  attorney, 
Noyes,  both  testify  that  the  writing  was  executed  as  he 
claims,  and  for  no  other  purpose.  Their  evidence  is  clear 
and  positive  on  this  point.  They  are  contradicted,  however, 
by  Richard  T.  Race,  the  agent,  and  by  another  witness. 
Without  going  into  an  analysis  of  the  testimony  on  this 
point,  it  is  sufficient  to  say  we  do  not  think  appellee's  ver- 
sion of  the  transaction  clearly  disproved.  Richard  T.  Race, 
while  not  a  party,  is  manifestly  in  a  position  to  be  affected 
by  his  passions  quite  as  much  as  if  he  were  a  party ;  and 
the  witness  by  whom  he  is  corroborated,  though  pro- 
fessedly disinterested,  does  not,  by  the  manner  of  his 
answers,  leave  us  without  misgivings  as  to  his  correctness. 

The  rule  is,  if  it  be  doubtful  whether  an  agreement  has 
been  concluded,  or  is  a  mere  negotiation,. a  court  of  equity 
will  not  decree  a  specific  performance ;  and  especially  is 
this  so  where,  as  here,  the  party  attempting  to  enforce  the 
contract  has  neither  been  let  into  possession  nor  done  any 
act  upon  the  faith  of  the  contract.  Huddleston  v.  Briscoe, 
11  Ves.  583  ;   Carr  v.  Duvall,  14  Pet.  83.    Upon  this  point 
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alone,  therefore,  we  are  of  opinion  the  court  below  was 
justified  in  refusing  the  relief  prayed. 

But  appellee  claims  that  Richard  T.  Race,  before  the  sign- 
ing of  the  agreement,  represented  that  the  building  was 
eighty-four  feet  in  length  and  twenty-four  and  one-half  feet 
in  width  ;  that  it  cost  in  its  erection  $25,000,  and  that  ap- 
pellant paid  $30,000  for  the  leasehold  interest ;  that  he  had 
no  knowledge  of  the  facts,  and  trusted  and  implicitly  re- 
lied upon  these  and  other  representations  made  by  Richard 
T.  Race  in  the  negotiation  ;  that  he  signed  the  agreement 
believing  them  to  be  true,  and  would  not  have  signed  it  if 
he  had  known  they  were  false.  That  they  were  false  is  not 
controverted.  The  building  is  only  seventy  feet  in  length  and 
twenty-three  feet  in  width.  It  cost  only  between  $16,500 
and  $17,000,  and  appellant,  instead  of  paying  $30,000  for 
the  leasehold  interest,  received  it  in  exchange  for  other 
property.  Appellee  and  Noyes  both  testify  that  these 
statements  of  Richard  T.  Race  were  not  made  as  mere  mat- 
ters of  opinion  or  hearsay,  but  as  positive  facts ;  and  that 
appellee,  in  what  he  subsequently  did,  relied  upon  them  as 
facts.  It  is  quite  clear  they  were  material.  The  size,  it  is 
to  be  presumed,  to  a  very  considerable  extent,  would  affect 
the  actual  value ;  and  a  knowledge  of  the  cost  of  construc- 
tion would  certainly  afford  some  evidence  of  the  value  of 
the  material  and  workmanship  of  the  building.  So,  also, 
what  had  been  paid  for  the  leasehold  interest  would  tend  in 
some  degree,  though  it  may  be  slight,  to  show  the  market 
value  of  the  property  at  that  time. 

It  is  not,  as  seems  to  be  supposed  by  counsel  in  their  ar- 
gument, essential  to  establish  fraud,  imposition,  or  mistake 
with  the  same  degree  of  certainty,  in  order  to  defeat  a  claim 
for  specific  performance,  that  is  requisite,  on  these  grounds, 
to  defeat  a  recovery  in  an  action  at  law  on  the  instrument, 
or  to  authorize  a  court  of  equity  to  cancel  the  instrument 
and  rescind  the  contract.  Fry  on  Specific  Performance, 
sec.  427. 

Applications  for  specific  performance  are  addressed  to  the 
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sound  discretion  of  the  court,  and  it  is  not  a  matter  of 
course  that  it  will  be  decreed  because  a  legal  contract  exists. 
Gosse  v.  Jones,  73  111.  508  ;  Cusey  et  al.  v.  Hall,  81  id. 
160;  McCabe  v.  Crosier,  69  id.  501;  Taylor  v.  Merrill, 
55  id.  52.  The  proof  on  which  the  right  is  based  must  be 
clear.  Ralls  v.  Ralls,  Achnr.  82  id.  243.  Unless  the  con- 
tract has  been  entered  into  with  perfect  fairness,  and  with- 
out misapprehension,  misrepresentation,  or  oppression,  and 
it  will  not  be  unjust  or  inequitable  to  enforce  it,  specific 
performance  will  not  be  decreed.  Fish  v.  Leser  et  al,  69 
id.  394. 

It  was  said  in  an  early  case  in  this  court  (Frisby  et  al.  v. 
Ballance  et  al.  4  Scam.  299)  :  "It  is  not  necessary,  to  au- 
thorize this  court  to  refuse  specific  performance,  that  the 
agreement  should  be  so  tainted  with  fraud  as  to  authorize  a 
decree  that  it  should  be  given  up  and  canceled  on  that  ac- 
count;  "  citing  Matlock  v.  Buller,  10  Yes.  292;  Miller  v. 
Miller,  16  Yes.  83;  Jones  v.  Slathan,  3  Atk.  388.  "A 
specific  performance  will  not  be  decreed  unless  the  agree- 
ment has  been  entered  into  with  perfect  fairness,  and  with- 
out misapprehension,  misrepresentation,  or  oppression." 

Tested  by  these  principles,  it  would  seem  clear  that  the 
case,  as  made  by  the  entire  evidence,  is  against  appellant. 

For  the  purposes  of  this  case  we  do  not  deem  it  of  conse- 
quence that  appellee  was  in  the  building,  saw  it,  and  might, 
had  he  so  chosen,  have  measured  it  and  correctly  ascertained 
its  dimensions,  before  signing  the  agreement.  He  is  not 
shown  to  have  had  an  accurate  judgment  of  the  size  of  a 
building  by  simply  looking  at  it  and  passing  through  it,  and 
he  testifies  that  he  did  not  have  such  judgment.  He  had  a 
right  to  rely,  in  that  respect,  on  the  word  of  Richard  T. 
Race.  He  testifies  that  he  did  so  rely ;  and  doing  so, 
whether  he  was  as  cautious  or  prudent  as  he  ought  to  have 
been  or  not,  he  was  under  a  material  misapprehension  when 
he  signed  the  contract ;  and  it  does  not  lie  in  the  mouth  of 
appellant  to  say  that  he  ought  to  have  known  his  agent  was 
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guilty  of  falsehood.  Conceding  that  the  evidence  does  not 
clearly  preponderate  in  favor  of  appellee  in  respect  of  these 
representations,  it  is  nevertheless  impossible  for  us  to  say 
the  contrary  is  clearly  established.  And  in  this  state  of 
doubt  and  uncertainty  the  rule  is  it  is  better  to  leave  the 
parties  to  their  remedy  at  law,  upon  the  contract. 

We  do  not  think  it  necessary  to  notice  the  other  instances 
of  misrepresentation  claimed  by  appellee,  and  discussed  in 
the  briefs  before  us. 

The  decree  is  affirmed. 

Decree  affirmed. 


Jacob  Darst 

v. 

Joseph  Collier. 


1.  Arbitration- — of  the  matters  submitted.  Where  articles  of  partnership 
provided  that,  in  case  of  a  dissolution,  one  of  the  parties  was  to  have  no  claim 
except  for  his  share  of  the  joint  improvements,  the  value  of  which  was  to  be 
determined  by  arbitration  —  each,  however,  to  share  equally  in  the  profits  and 
losses  —  and  after  the  dissolution  the  .parties,  by  articles  of  submission  to  arbi- 
tration, recited  that  differences  had  arisen  out  of  and  by  virtue  of  the  partner- 
ship business,  and  selected  arbitrators  to  adjudge  and  settle  of  and  concerning 
all  and  all  manner  of  actions,  cause  and  causes  of  action,  suits,  claims  and 
demands,  whatsoever,  between  the  parties,  it  was  held,  that  the  arbitrators  were 
not  restricted  to  the  value  of  the  joint  improvements  made,  but  could  pass  upon 
and  decide  all.  matters  in  difference  growing  out  of  the  partnership  business. 

2.  Same  —  whether  all  matters  are  decided.  "Where  a  submission  to  arbitra- 
tors is  general,  of  all  matters  of  difference  between  the  parties  arising  out  of 
their  partnership,  and  a  certain  sum  is  awarded  to  be  paid  by  one  to  the  other, 
it  will  not  be  presumed  that  the  arbitrators  exceeded  their  authority,  or  omit- 
ted to  determine  a  particular  matter  in  dispute,  unless  it  so  appears  on  the  face 
of  the  award.  Eveiw  reasonable  intendment  will  be  made  in  favor  of  an 
award. 

3.  Award  —  interest  allowable  on.  The  statute  allows  interest  on  an  award 
from  the  time  it  is  made  until  the  rendition  of  judgment  thereon,  at  the  rate  of 
six  per  cent  per  annum,  and  the  allowance  of  such  interest  on  motion  for  judg- 
ment will  constitute  no  variance  between  the  award  and  judgment. 

4.  Same  — finding  a  gross  sum  for  costs.    Where  a  submission  to  arbitration 
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of  matters  not  in  suit  expressly  authorizes  the  arbitrators  to  award  concerning 
the  costs  of  the  arbitration,  an  award  for  the  payment  of  costs  in  a  gross  sum 
is  not  objectionable. 

5.  Practice  —  exceptions  to  retaxing  costs.  Where  the  costs  of  an  arbitra- 
tion are  re  taxed  by  the  court  on  motion,  on  an  application  for  judgment  on  the 
award,  and  no  exception  is  taken,  this  court  will  not  examine  into  the  propriety 
of  the  decision. 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

This  was  an  application  by  Joseph  Collier  for  a  judgment 
on  an  award  of  arbitrators.  The  defendant  moved  the 
court  to  set  aside  the  award.  The  following  is  a  copy  of 
the  award : 

"We,  the  subscribers,  appointed  by  Jacob  Darst  and 
Joseph  Collier,  hereunto  annexed,  having  notified  and  met 
the  parties,  and  heard  their  several  allegations,  proofs,  and 
arguments,  and  duly  considered  the  same,  do  award  and 
determine  that  the  within  named  Joseph  Collier  shall  re- 
cover of  the  within  named  Jacob  Darst  the  sum  of  twenty- 
three  hundred  and  sixty  dollars  and  fifty  cents  ($2,360.50), 
and  that  the  same  shall  be  in  full  of  all  matters  within  re- 
ferred to  us  ;  and  that  we  find  said  amount  from  the  follow- 
ing accounts  allowed  said  Collier : 

Barton  &  Co.,  iron, 

Barton  &  Co.,  lumber, 

Collier  Bank,  timber,     . 

Nicol,  Burr  &  Co.,    . 

Cash  on  hand,      .     .     . 


5372.87 

$186.43j. 

11.76 

5.88 

12.50 

6.25 

48.00 

24.00 

364.66 

182.33 

404.00 
Darst,  credit  by  lumber, 44.00 


360.00 
Eeceipt  for  two  thousand  held  by  Collier,    2,000.00 


$2,360.00 
"  And  it  is  further  awarded  and  determined   that  the 
7  — 86th  ill. 
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within  named  Jacob  Darst  shall  pay  the  costs  of  this  suit, 
amounting  to  one  hundred  and  thirty-seven  (137)  dollars. 
44  Witness  our  hands  and  seals  this  the  third  day  of  Sep- 
tember, A.  D.  1875. 

"  Samuel  Potts.         \_Seal.~\ 
44  W.  C.  H.  Barton.    [Seal.] 
44  B.  F.  Moffitt.         [Seal]" 
The  material  facts  of  the  case  are  stated  in  the  opinion. 

Messrs.  Puterbaugh,  Lee  &  Quinn,  for  the  appellant. 

Mr.  D.  McCullock  and  Messrs.  W.  &  A.  Loucks,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Peoria  county, 
alle<nnsr  as  error  the  refusal  of  that  court  to  set  aside  an 
award  on  the  motion  and  exceptions  of  appellant,  and  ren- 
dering judgment  thereon. 

It  is  insisted  by  appellant  that,  by  the  articles  of  copart- 
nership between  appellant,  Jacob  Darst,  and  Joseph  Collier, 
appellee,  the  only  question  for  the  arbitrators  to  consider 
was,  the  value  of  the  joint  improvement  to  the  coal  mines 
at  the  time  of  the  dissolution,  and  to  award  to  appellee  one- 
half  the  amount  thereof. 

It  appears  these  parties,  on  November  2,  1874,  entered 
into  partnership  in  coal  mining,  the  same  to  exist  so  long 
as  should  be  agreeable  to  both  parties.  Appellant  was  the 
owner  of  the  mine,  which  was  his  contribution  to  the  part- 
nership, whilst  appellee  was  to  contribute  his  whole  time 
and  attention  and  skill  in  managing  and  overseeing  the 
affairs  of  the  concern  free  of  all  charge  to  the  partnership. 
Under  the  directions  of  appellant,  entries  were  to  be  made 
from  the  main  shaft  to  the  north  line  of  the  land,  and  the 
coal  from  the  part  most  distant  from  the  month  of  the  mine 
to  be  first  worked  out.     The  expenses  were  to  be  equally 
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borne,  and  the  profits  to  be  equally  divided,  appellant  re- 
ceiving one-half  cent  per  bushel  as  royalty.  Books  were 
to  be  kept,  profits  to  be  divided  monthly,  and  losses  were 
to  be  equally  borne.  No  royalty  was  to  be  paid  until  the 
commencement  of  the  second  year.  Appellee  was  to  have 
no  rights  in  the  freehold,  and  in  case  of  a  dissolution  of  the 
partnership  appellee  was  not  to  have  any  claim,  except  for 
his  share  of  the  joint  improvements,  the  value  of  which  to 
be  determined  by  arbitration.  The  partnership  came  to  an 
end  in  less  than  a  year. 

At  this  time  and  afterwards,  it  would  appear,  differences 
existed  between  these  parties,  arising  out  of  this  partner- 
ship, which  they  agreed  to  submit  to  arbitration,  and  arti- 
cles of  submission  were  entered  into,  in  which  is  found  the 
following  provision : 

"  And  whereas  there  are  differences  now  existing  between 
said  Jacob  Darst  and  Joseph  Collier,  arising  out  of  and  by 
virtue  of  said  copartnership  business,  now,  therefore,  we,  the 
undersigned,  Jacob  Darst  and  Joseph  Collier  aforesaid,  do 
hereby  mutually  and  by  these  presents  covenant  and  agree, 
to  and  with  each  other,  that  William  C.  H.  Barton,  Samuel 
Potts,  and  Benjamin  F.  Moffitt,  of  said  county  of  Peoria 
and  State  of  Illinois,  or  any  two  of  them,  shall  arbitrate, 
award,  order,  judge,  and  determine  of  and  concerning  all 
and  all  manner  of  actions,  cause  and  causes  of  actions, 
suits,  claims,  and  demands,  whatsoever,  now  pending  or  held 
by  and  between  us,  the  said  parties,  under  and  by  virtue  of 
said  partnership  business.  And  we  do  further  mutually  cov- 
enant and  agree,  to  and  with  each  other,  that  the  award  to  be 
made  by  the  said  arbitrators,  or  any  two  of  them,  shall,  in  all 
things,  by  us  and  each  of  us  be  well  and  faithfully  kept  and 
observed ;  that  the  execution  of  these  presents  shall  be  no- 
tice to  us  of  all  proceedings  under  this  submission,  and  that 
the  arbitrators  shall  also  order  and  adjudge  the  costs  of  this 
arbitration  to  be  paid  as  in  right  and  equity  to  them  shall 
seem  meet." 

It  will  be  seen  that  the  submission  embraced  all  matters 
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in  difference  between  the  parties  arising  out  of  the  partner- 
ship business,  which  the  parties  had  a  clear  right  to  do, 
independent  of  any  stipulation  in  the  articles  of  copartner- 
ship. There  is  nothing  to  show  the  arbitrators  were  to  be 
confined  to  the  last  clause  of  those  articles.  That  clause 
did  not  preclude  the  parties  from  submitting  all  other  mat- 
ters in  difference,  growing  out  of  the  partnership,  and  this 
they  did  do  in  terms  most  comprehensive.  By  the  articles 
of  copartnership,  accounts  were  to  be  kept  and  monthly 
returns  made,  out  of  which  differences  might  arise. 

It  is  urged  the  arbitrators  did  not  find  the  value  of  the 
improvements.  The  answer  is,  they  found  all  matters  sub- 
mitted to  them  —  that  as  well  as  other  items. 

It  is  conceded  by  appellant,  that  every  reasonable  intend- 
ment must  be  made  in  favor  of  an  award,  and  it  will  not 
be  presumed  arbitrators  have  exceeded  their  authority 
unless  the  contrary  appears  on  the  face  of  the  award. 
Testing  this  award  by  these  rules,  we  fail  to  see  wherein 
these  arbitrators  have  departed  from  the  terms  of  the  sub- 
mission, or  in  what  respect  they  have  exceeded  the  author- 
ity conferred  upon  them. 

For  aught  we  can  say,  they  may  have  found  the  value  of 
the  improvements  when  they  ascertained  what  they  were, 
of  what  materials  they  were  composed,  and  the  value  of 
such  materials.  As  to  the  receipt  for  $2,000,  it  may  be  it 
was  shown  to  the  arbitrators  that  appellee  had  advanced 
that  amount  of  money  to  keep  the  works  in  operation. 
However  this  may  be,  it  must  be  intended  these  matters 
embraced  in  the  finding  of  the  arbitrators  were  matters  in 
difference  between  these  parties,  and  were  adjusted  by  the 
award. 

It  is  next  urged  that  there  is  an  error  in  the  judgment, 
consisting  in  a  variance  between  that  and  the  award.  The 
statute  declares  that  a  party  may  have  final  judgment  on 
an  award  as  on  the  verdict  of  a  jury  for  the  sum  specified 
in  the  award.  The  award  was  for  the  sum  of  $2,360, 
whilst  the  judgment  is  for  the  sum  of  $2,415.17. 
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The  variance,  as  appears,  arises  wholly  from  the  allow- 
ance of  interest  upon  the  award,  which  is  permitted  by  the 
statute.  The  award  was  filed  September  3,  1875,  for 
$2,360  ;  the  judgment  was  rendered  upon  it  on  January 
24, 1876,  four  months  and  twenty-one  days  thereafter,  which, 
at  six  per  cent,  would  amount  to  $55.17  ;  thus  making  the 
judgment,  as  it  should  be,  $415.17.  By  chap.  74,  title 
"Interest,"  Rev.  Stat.  1874,  p.  614,  §  3,  it  is  declared 
when  judgment  is  entered  upon  any  award,  report,  or  ver- 
dict, interest  shall  be  computed  at  the  rate  aforesaid,  from 
the  time  when  made  or  rendered  to  the  time  of  rendering 
judgment  upon  the  same,  and  made  a  part  of  the  judg- 
ment. 

The  remaining  objection  is  as  to  the  costs,  the  arbitrators 
having  allowed  a  gross  sum,  which,  a  motion  to  retax  the 
costs  having  been  made,  was  reduced  by  the  court  to  the 
sum  of  $74  —  less  than  one-half  the  amount  found  by  the 
arbitrators.  It  is  stipulated  in  the  articles  of  submission 
that  the  arbitrators  shall  also  order  and  adjudge  the  costs  of 
the  arbitration  as  in  right  and  equity  to  them  shall  seem 
meet.  It  does  not  appear  that  any  exception  was  taken  on 
the  retaxation  of  the  costs,  nor  is  any  evidence  preserved. 
This  arbitration  was  not  of  matters  pending  in  court  and 
referred  under  a  rule  of  court,  but  of  matters  not  in  litiga- 
tion, and  the  award  must  be  regarded  as  a  final  determina- 
tion of  the  amount  due  as  well  as  the  costs.  We  see  no 
reason  why,  in  such  case,  an  award  should  not  find  as  costs 
a  sum  in  gross.  The  costs  were  retaxed  on  appellant's  mo- 
tion, and  no  exception  was  taken  by  him,  and  it  is  now  too 
late  to  object. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Statement  of  the  case. 


John  D'Arcy 

v. 
William  Miller. 

1.  Division  fence  —  may  be  established  by  agreement.  A  division  fence 
between  adjoining  land-owners  may  be  established  by  agreement,  or  it  may  be 
established  under  the  statute  regulating  partition  fences. 

2.  Where  two  adjoining  land-owners  agreed  to  divide  a  partition  fence  be- 
tween them,  allotting  to  each  a  certain  part  thereof,  and  such  fence  is  built 
and  repaired  by  such  parties  accordingly,  and  also  by  subsequent  grantees  of 
one  of  such  owners,  the  fence  will  be  regarded  as  a  division  fence. 

3.  Adjacent  owners  —  duty  to  keep  stock  on  their  oxvn  land.  At  common 
law,  every  man  is  bound  to  keep  his  cattle  on  his  own  land  or  respond  in 
damages  for  their  trespasses ;  and  it  was  one  of  its  rules  that  no  man  is  bound 
to  fence  his  close  against  an  adjoining  field,  but  every  man  is  bound  to  keep  his 
cattle  in  his  own  field  at  his  peril.  But  this  legal  obligation  might  be  changed 
by  prescription  and  by  covenant,  and  in  this  State  it  can  be  done  under  the 
statute  regulating  partition  fences. 

4.  Trespass  —  by  stock  from  adjoining  field.  If  cattle  or  hogs  escape 
through  a  line  or  division  fence,  whether  established  by  the  act  of  the  parties 
or  under  the  statute,  and  do  damage,  before  the  party  injured  can  recover  for 
crops  destroyed  he  must  prove  that  the  stock  came  through  that  part  of  the 
fence  belonging  to  the  defendant;  or,  if  the  defendant's  stock  pass  through  the 
line  fence  belonging  to  each  party,  then  the  plaintiff  must  prove  the  amount 
of  damage  occasioned  by  the  stock  passing  through  the  defendant's  portion  of 
the  fence,  in  order  to  recover  for  that  part  of  the  damages  sustained.  If  the 
stock  pass  through  the  plaintiff's  part  of  the  fence,  through  its  insufficiency* 
he  can  not  recover  of  the  defendant  for  any  damage  they  may  do. 

Appeal  from  the  Circuit  Court  of  Will  County  ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  trespass,  originally  brought  before  a 
justice  of  the  peace,  by  William  Miller  against  John  D'Arcy, 
and  taken  by  appeal  to  the  circuit  court,  where  a  trial 
was  had,  resulting  in  a  judgment  in  favor  of  the  plaintiff 

for  $76. 

Messrs.  Haley  &  O'Donnell,  for  the  appellant. 
Mr.  C.  B.  Garnsey,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  to  recover  damages  for  cer- 
tain crops  destroyed,  in  the  years  1873  and  1874,  by  the 
hogs  of  appellant.  The  parties  occupy  adjoining  farms, 
divided  by  a  line  fence.  Appellant's  hogs  passed  through 
this  fence  and  did  the  damage  complained  of.  The  testi- 
mony is  ample  to  establish  the  fact  that  the  hogs  were  in 
the  possession  and  control  of  appellant  at  the  time  the 
damages  were  sustained.  From  the  proof,  he  had  them  in 
charge,  claiming  to  own  them,  when  a  portion  of  the  hogs 
were  shut  up  by  appellee.  Appellant  filed  an  affidavit  of 
ownership  and  replevied  them.  From  these  and  other  like 
facts  in  evidence  appellant  could  not  shield  himself  behind 
the  alleged  position  that  the  hogs  were  in  the  possession  of 
another,  nor  do  we  doubt  the  fact  that  appellee  was  dam- 
aged to  an  amount  at  least  equal  to  the  judgment  recovered  ; 
but  the  serious  question  is,  whether,  under  the  evidence, 
appellee  can  recover  a  judgment  for  any  amount.  The 
appellant  testified  —  and  upon  this  point  he  is  uncontra- 
dicted—  that,  in  1855,  the  line  fence  from  the  road  to  the 
river  was  divided  between  himself  and  Swalm,  who  then 
owned  the  land  now  occupied  and  owned  by  appellee,  and 
each  built  the  portion  allotted  to  him  in  the  division.  He 
further  testified  that  after  the  father  of  appellee,  under 
whom  appellee  claimed  title,  purchased  of  Swalm,  he 
showed  him  the  part  Swalm  owned  and  the  portion  he 
owned.  The  appellee  testified  that  he  built  a  portion  of 
the  fence  between  the  hog-pasture  and  the  corn-field,  and 
that  he  repaired  portions  of  the  fence  claimed  by  appellant 
as  well  as  his  own. 

Now,  if  it  be  true,  as  the  testimony  tends  to  show,  that 
appellant  and  Swalm,  the  former  owner,  agreed  upon  a 
division  of  the  fence,  and  built  and  kept  in  repair  in  ac- 
cordance with  the  agreement,  and  that  after  appellee's 
father  purchased  he  recognized  and  acquiesced  in  the  divi- 
sion so  made,  and  appellee,  since  he  acquired  an  interest  in 
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the  hind  from  his  father,  continued  to  recognize  the  division, 
we  are  aware  of  no  reason  why  the  fence  may  not  be  re- 
garded as  a  division  fence  between  the  parties.  A  division 
fence  may  be  established  by  agreement,  or  it  may  be  estab- 
lished under  the  statute  regulating  partition  fences.  This 
is  the  doctrine  of  McCormick  v.-  Tate,  20  111.  334,  where 
it  is  said  :  "  By  the  common  law,  every  man  was  bound  to 
keep  his  cattle  on  his  own  land,  or  respond  in  damages  for 
their  trespasses.  And  it  was  one  of  its  rules  that  no  man 
is  bound  to  fence  his  close  against  an  adjoining  field,  but 
every  man  is  bound  to  keep  his  cattle  in  his  own  field  at 
his  peril.  Rust  v.  Low,  6  Mass.  91 ;  Bro.  on  Trespass, 
345,  359  ;  F.  N.  B.  128.  But  this  legal  obligation  might 
be  changed  by  prescription  and  by  covenant.  And  in  this 
State  it  can  be  done  under  the  statute  regulating  partition 
fences.  If  parties  desire  to  avoid  the  common  law  duty  in 
cases  of  adjoining  fields,  they  may  do  so  under  our  statute 
by  compelling  contribution  for  the  erection  and  maintenance 
of  such  a  fence."  If,  then,  the  line  fence  was  a  partition 
fence,  before  appellee  could  recover  damages  for  crops  de- 
stroyed by  appellant's  stock  the  law  required  him  to  prove 
that  appellant's  stock  came  through  that  part  of  the  parti- 
tion fence  belonging  to  appellant.  Or  if  appellant's  stock 
passed  through  the  line  fence  belonging  to  each  party,  then 
it  would  devolve  upon  appellee  to  prove  the  amount  of  dam- 
age occasioned  by  the  stock  passing  through  appellant's 
portion  of  the  fence,  in  order  to  recover  for  that  part  of  the 
damages  sustained.  After  a  partition  fence  was  established 
between  the  parties'  lands,  the  common  law,  which  required 
adjoining  owners  to  each  keep  his  stock  upon  his  own  land, 
was  no  longer  in  force.  Appellee  was,  therefore,  bound  to 
show,  before  a  recovery  could  be  had,  that  the  damages 
sustained  were  not  occasioned  by  his  own  negligence ;  in 
other  words,  that  the  stock  that  damaged  the  crops  did  not 
pass  through  appellee's  own  defective  fence.  This  is  the 
doctrine  of  Shepherd  v.  Hess,  12  Johns.  433,  where  the 
plaintiff  proved  defendant's  hogs  repeatedly  came  into  his 
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corn-field  through  a  partition  fence  which  divided  their 
farms,  and  destroyed  his  corn.  Defendant  proved  that 
plaintiff's  fence,  through  which  the  hogs  entered,  was  out 
of  repair  and  insufficient ;  to  which  the  plaintiff  replied  by 
showing  a  by-law  of  the  town  whereby  it  was  provided  that 
all  hogs  should  be  kept  up,  under  a  certain  penalty.  The 
court  held  that  the  by-law  had  no  application  to  a  case 
where  there  was  a  partition  fence;  and  said:  "The  case 
rests,  then,  upon  common  law  principles,  independent  of 
the  by-law ;  and  it  appears  that  the  swine  entered  the  corn- 
field through  that  part  of  the  interior  fence  which  the 
plaintiff  below  was  bound  to  keep  in  repair,  but  which  he 
suffered  to  decay,  so  as  to  be  utterly  insufficient ;  the  loss 
he  complained  of  was  occasioned  by  his  own  negligence ; 
and  he  has  suffered  damnum  absque  injuria."  The  same 
principle  was  held  in  Ozburn  v.  Adams,  70  111.  291.  Ap- 
pellee in  his  evidence  says :  "In  1874  the  hogs  came  in  all 
the  way  along  from  the  road  to  the  river  on  the  south 
side."  If  this  be  true,  as  we  understand  the  facts  of  the 
case,  a  part  of  the  time  the  hogs  passed  through  a  portion 
of  the  fence  appellee  was  bound  to  keep  in  repair.  Under 
such  circumstances  we  can  not  perceive  any  principle  upon 
which  the  judgment  can  be  sustained.  Appellee  seems  to 
have  tried  his  case  on  the  theory  that  at  common  law  each 
adjoining  owner  was  required  to  keep  his  stock  on  his  own 
land,  at  his  peril.  In  this  he  would  have  been  correct  had 
no  partition  fence  been  established ;  but  when  it  was  proven 
that  a  partition  fence  had  been  agreed  upon  and  erected,  it 
devolved  upon  appellee  to  show  that  the  damages  he  sought 
to  recover  arose  from  stock  passing  through  that  portion  of 
the  fence  appellant  was  bound  to  keep  in  repair.  As  he 
failed  in  this,  the  judgment  will  be  reversed,  and  the  cause 
remanded  for  another  trial  consistent  with  the  views  here 
expressed. 

Judgment  reversed. 
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Statement  of  the  case. 


William  H.  King 

v. 

William  Haley  et  al. 

1.  Intoxicating  liquors — statute  construed  —  liability  to  person  injured. 
By  section  9  of  the  act  entitled  "Dram  Shops,"  a  cause  of  action  is  given  to 
any  one  who  may  be  injured  in  his  person  or  property  or  means  of  support,  by 
any  intoxicated  person,  jointly  or  severally  against  such  person  or  persons  who 
may  have  caused  the  intoxication,  in  whole  or  in  part,  of  the  person  who  com- 
mits the  injury.  An  action  is  also  given  to  any  one  who  may  in  the  same  man- 
ner be  injured  "in  consequence"  of  the  intoxication  of  any  one,  whether 
habitual  or  otherwise,  against  the  parties  causing  the  intoxication. 

2.  An  action  lies  for  the  direct  damage  done  by  a  drunken  person,  as  well  as 
for  damages  that  arise  in  consequence  of  the  intoxication.  Thus,  where  an  in- 
toxicated person  on  board  a  freight  train,  in  nourishing  a  pistol,  shot  and 
wounded  another,  such  other  was  held  to  have  a  cause  of  action  against  the 
parties  causing  the  intoxication  by  the  sale  of  spirituous  liquors  to  the  person 
who  committed  the  injury. 

3.  An  instruction  that,  if  the  person  committing  an  injury  while  intoxicated 
had  sufficient  time  between  the  drinking  and  the  infliction  of  the  injury  to  have 
recovered  from  the  intoxicating  eifect  of  such  drinking,  the  parties  selling  the 
liquor  to  him  were  not  liable,  was  held  erroneous.  The  only  proper  question 
for  the  jury  should  be  whether  the  drunken  man  had  in  fact  recovered  from  tho 
effects  of  drunkenness. 

4.  Instruction — must  be  based  on  the  evidence.  An  instruction  as  to  the 
state  of  facts,  which  is  not  supported  by  evidence,  ought  not  to  be  given. 

5.  Pleading  —  declaration  for  injury  caused  by  intoxicated  person.  A  count 
in  a  declaration  to  recover  damages  for  personal  injuries  inflicted  by  a  drunken 
man  averring  that  the  defendants  were  each  of  them  engaged  in  the  business 
of  selling  intoxicating  liquors,  and  that  on,  etc.,  at,  etc.,  defendants  sold  to  one 
K  intoxicating  liquors,  which  were  drank  by  him,  and,  being  intoxicated  in 
consequence  of  the  liquors  so  sold  to  and  drank  by  him,  then  and  there  made 
an  assault  upon  the  plaintiff  with  a  pistol  loaded  with  gunpowder  and  leaden 
ball,  and  shot  and  discharged  such  pistol  at  plaintiff,  by  which  he  inflicted 
upon  the  plaintiff  a  serious  wound,  causing  great  suffering  and  pain,  shows  a 
good  cause  of  action,  and  is  not  bad  on  general  demurrer. 

Appeal  from  the  Circuit  Court  of  Lee  Count y ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

This  suit  was  brought  by  William  H.  King  against  Will- 
iam Haley  and  Eudolp  Heideklaing,  to  recover  damages  for 
personal  injuries  inflicted  upon  him  by  Solomon  Koffman 
while  intoxicated  with  spirituous  liquors  sold  to  him  by  de- 
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fendants.  In  the  first  count,  among  other  things,  it  is 
averred  defendants  were  each  of  them  engaged  in  the  busi- 
ness of  selling  intoxicating  liquors,  and  that  on  November 
30,  1875,  at  Kochelle,  in  Ogle  county,  defendants  sold 
Koffman  intoxicating  liquors  which  were  drank  by  him,  and, 
being  intoxicated  in  consequence  of  the  liquors  so  sold  to  and 
drank  by  him,  then  and  there  made  an  assault  upon  plain- 
tiff with  a  pistol  loaded  with  gunpowder  and  leaden  ball, and 
shot  and  discharged  such  pistol  at  plaintiff,  by  which  he 
inflicted  upon  plaintiff  a  serious  wound,  causing  great  suf- 
fering and  pain. 

The  second  count  is  substantially  like  the  first,  except  it 
contains  an  additional  averment  —  that  the  injury  to  plain- 
tiff was  in  "  consequence  of  intoxication,"  caused  by  intoxi- 
cating liquors  drank  by  Koffman,  and  which  had  been  sold 
to  him  by  defendants. 

A  general  demurrer  was  interposed  to  both  counts  of  the 
declaration,  which  was  sustained  as  to  the  first,  but  over- 
ruled as  to  the  second  count. 

On  application  of  defendants  the  venue  was  changed  to 
Lee  county,  where  a  trial  was  had  which  resulted  in  a  ver- 
dict for  defendants.  Plaintiff  brings  the  cause  to  this  court 
on  appeal. 

Mr.  B.  H.  Teusdell,  for  the  appellant. 

Mr.  J.  V.  Eustace,  for  the  appellees. 

Mr.  Justice   Scott  delivered  the  opinion  of  the  Court : 

The  decision  of  this  case  involves  the  construction  of 
the  9th  section  of  the  act  entitled  "Dram  Shops."  The 
first  count  of  the  declaration,  to  which  a  demurrer  was  sus- 
tained, was  framed  with  a  view  to  recover  for  personal  inju- 
ries, under  that  clause  of  the  section  which  provides  that 
any  person  "who  shall  be  injured  in  his  person  *  *  * 
by  any  intoxicated  person     *     *     *     shall  have  a  right  of 
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action  in  his  or  her  own  name,  severally  or  jointly  against 
any  person  or  persons  who  shall,  by  selling  or  giving  intoxi- 
cating liquors,  have  caused  the  intoxication,  in  whole  or  in 
part,  of  such  person  or  persons."  It  will  be  observed  the 
other  clause  of  the  section  gives  the  right  of  action  to  any 
one  who  may  be  injured  in  like  manner  "  in  consequence  " 
of  the  intoxication,  habitual  or  otherwise,  of  any  person.  ; 
With  the  wisdom  of  this  statute  we  have  nothing  to  do. 
Our  duty  is  to  declare  its  meaning  as  plainly  expressed. 
Construction  can  hardly  make  it  plainer  than  it  is.  A  cause 
of  action  is  given  to  any  one  who  may  be  injured  in  his 
person  or  property,  or  means  of  support,  by  any  intoxi- 
cated person,  jointly  or  severally  against  such  person  or 
persons  who  may  have  caused  the  intoxication,  in  whole  or  in 
part,  of  the  person  who  commits  the  injury.  An  action  is  also 
given  to  any  one  who  may  in  the  same  manner  be  injured 
"  in  consequence  "  of  the  intoxication  of  any  one,  whether 
habitual  or  otherwise,  against  the  parties  who  may  cause 
such  intoxication.  In  the  one  case  it  is  for  the  direct  injury 
inflicted  by  "  an  intoxicated  person,"  and  in  the  other  it  is 
for  such  damages  as  may  arise  "  in  consequence  "  of  such  in- 
toxication. This  is  the  plain  meaning  of  this  section  of  the 
statute  as  expressed  in  unambiguous  language.  The  Gen- 
eral Assembly  have  seen  fit  to  enact  that  any  one  who  may 
be  injured  by  any  "  intoxicated  person,"  either  in  his  per- 
son or  property,  or  means  of  support,  may  have  a  cause  of 
action  against  the  parties  who  may  have  caused  the  intoxi- 
cation of  the  person  who  commits  the  injury,  and  we  have 
no  rightful  authority  by  judicial  construction  to  deprive  such 
party  of  the  right  secured,  which  to  him  in  many  instances 
may  be  of  the  utmost  value.  What  reason  is  there  why 
there  should  not  be  an  action  for  the  direct  damage  done  by 
a  drunken  person,  as  well  as  damages  that  arise  in  conse- 
quence of  such  intoxication?  The  injury  to  the  "  person  " 
is  most  likely  to  be  the  direct  act  of  the  "  intoxicated  per- 
son," and  the  injury  to  the  "means  of  support"  would 
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generally  arise  in  "consequence  of  the  intoxication"  in- 
capacitating the  party  for  attending  to  business,  or  causing 
him  to  waste  his  estate. 

The  averments  in  the  first  count  of  the  declaration  make 
a  case  clearly  within  the  meaning  of  the  first  clause  of  this 
section  of  the  statute,  and  it  was  error  in  the  court  to  sus- 
tain a  demurrer  to  it.  It  appears  plaintiff  was  a  passenger 
on  a  freight  train,  and  was  in  charge  of  stock  he  was  ship- 
ping to  market.  He  had  no  cause  of  quarrel  with  KofF- 
man,  the  drunken  man,  who  came  aboard  the  train,  insane 
with  intoxication.  In  his  ravings  he  was  constantly  flour- 
ishing a  pistol,  loaded,  as  the  sequel  showed,  with  powder 
and  leaden  ball,  which  he  in  some  way  discharged,  inflicting 
a  severe  wound  on  plaintiff.  That  is  the  exact  case  the 
statute  has  provided  against  by  giving  the  party  injured  a 
right  of  action  for  the  damages  sustained.  Accordingly, 
whoever  caused  the  intoxication  of  the  party  who  inflicted 
the  injury,  under  this  statute,  is  responsible  to  plaintiff  for 
the  damages  sustained  by  the  direct  act  of  the  "  intoxicated 
person."  On  the  question  of  the  guilt  or  innocence  of  de- 
fendants we  express  no  opinion.  That  is  a  question  of  fact 
to  be  submitted  at  the  trial. 

The  court  before  whom  this  cause  was  tried  on  the  circuit 
seems  to  have  been  of  opinion  there  could  be  no  recovery 
except  for  injuries  that  resulted  to  plaintiff  in  "conse- 
quence of  the  intoxication"  of  the  person  who  inflicted  the 
injury,  and  required  the  instruction  to  conform  to  that 
theory  of  the  case.  As  we  have  seen,  that  is  a  mistaken 
view  of  the  law  ;  on  another  trial  the  court  will  require  the 
instructions  to  conform  to  the  law  as  expressed  in  this  opin- 
ion. 

There  is  one  instruction,  however,  upon  which  we  may 
remark  specially.  It  is  the  ninth  of  the  series  given  for  de- 
fendants, and  asserts  that  although  defendants  may  have 
sold  intoxicating  liquors  to  Koffman,  who  committed  the  in- 
jury, still,  if  there  was  sufficient  time  between  the  drinking 
and  the  shooting  for  him  to  have  recovered  from  the  intoxi- 
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eating  effects  of  such  drinking,  then  the  law  is  for  defend- 
ants. There  are  two  reasons  why  this  instruction  should  not 
have  been  given  :  first,  there  is  not  a  particle  of  evidence  in 
the  record  on  which  to  base  it;  and,  second,  we  are  not 
aware  that  either  the  court  or  jury  can  know,  as  a  matter  of 
law,  how  long  it  takes  a  person  to  recover  from  the  "in- 
toxicating effects"  of  spirituous  liquors.  The  only  ques- 
tion proper  to  be  submitted  is,  whether  the  drunken  man 
had  in  fact  recovered  from  the  effects  of  drunkenness,  and 
that  is  a  fact  to  be  proven  as  any  other  in  the  case. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Joliet 

v. 
William  Harwood. 


Master  and  servant — respondeat  superior.  If  a  city  employs  a 'person 
to  do  work  which  is  intrinsically  dangerous,  such  as  the  blasting  of  rock  in  a 
street  for  a-jsewer,  and  the  contractor  uses  all  due  care,  and  damage  results  to 
another  from  a  stone  thrown  by  the  blasting,  the  city  will  be  liable  to  respond 
in  damages  for  the  injury. 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  is  an  action  by  Harwood  against  the  city,  brought 
before  a  justice  of  the  peace,  taken  by  appeal  to  the  circuit 
court,  and  there  tried  by  the  court,  without  a  jury.  It 
appeared  upon  the  trial  that  the  city  of  Joliet  let  a  contract 
to  O'Kiley  to  construct  a  sewer  through  certain  of  its 
streets,  according  to  certain  plans  and  specifications.  The 
work  to  be  done  was  such  that  it  was  necessary  to  the  per- 
formance of  the  contract  that  the  excavation  in  a  part  of  a 
principal  street  should  be  done  by  blasting  rock.  Each 
side  of  the  street  was  bounded  by  houses.     By  the  agreed 
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state  of  facts,  on  which  the  case  was  submitted  to  the 
circuit  court,  it  appears  that  the  contractors  "used  all 
due  care,  skill,  and  caution  in  the  discharge  of,  and  the 
covering  of,  all  blasts  discharged  in  the  prosecution  of  the 
work ;  that  from,  and  by  means  of,  a  blast  in  said  sewer  a 
stone  was  thrown  against,  and  struck,  a  large  front  glass  of 
a  store  room  in  the  store  building  of  plaintiff,  then 
owned  by  plaintiff  and  situated  on  said  street  in  said 
city,  and  that  the  glass  was  thereby  broken  and  ren- 
dered, worthless ;  that  the  blast  from  which  plaintiff  was 
damaged  was  covered  as  O' Riley  had  been  in  the  habit  of 
doing  —  apparently  in  a  secure  and  skillful  manner,  but  not 
so  well  as  to  prevent  any  stone  from  flying  out." 

Judgment  was  given  against  the  city  for  the  value  of  the 
glass,  and  defendant  appeals. 

Messrs.  House,  Hagar  &  Flanders,  for  the  appellant. 

Mr.  Thomas  H.  Hutchins,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  O'Riley,  the  contractor,  is  responsible 
for  this  injury,  and  not  the  city  ;  and  this  upon  the  position 
that  where  public  work  is  done  by  an  independent  contrac- 
tor, with  the  city,  the  doctrine  of  respondeat  superior  does 
not  apply.  Dillon,  in  his  excellent  work  on  Municipal 
Corporations  (sec.  792),  says  :  "  Such  is  the  general  rule  ; 
but  it  is  important  to  bear  in  mind  that  it  does  not  apply 
where  the  contract  directly  requires  the  performance  of  / 
work  intrinsically  dangerous,  however  skillfully  performed. 
In  such  case  a  party  authorizing  the  work  is  regarded  as 
the  author  of  the  mischief  resulting  from  it,  whether  he 
does  the  work  himself  or  lets  it  out  by  contract." 

In  this  case  the  work  which  the  contractor  was  required 
by  the  city  to  do  was  intrinsically  dangerous,  however  care- 
fully or  skillfully  done.  The  right  of  recovery  in  this  case 
does  not  rest  upon  a  charge  of  negligence  on  the  part  of 
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the  contractor ;  it  rests  upon  the  fact  that  the  city  caused 
work  to  be  done  which  was  intrinsically  dangerous  —  the 
natural  (though  not  the  necessary)  consequence  of  which 
was  the  injury  to  plaintiff's  property.  In  such  case  the  city 
is  responsible.     The  judgment  must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Scott,  dissenting :  By  ordinance  the  city  of 
Joliet  provided  for  the  construction  of  a  sewer  on  certain 
streets  within  its  corporate  limits.  The  work  to  be  done  was 
particularly  described,  and  was  to  be  done  under  the  super- 
intendence of  the  city  surveyor,  conformably  to  drawings  and 
profile  made  part  of  the  ordinance.  The  contract  for  fur- 
nishing all  the  materials  and  doing  all  the  work  necessary  to 
complete  the  sewer  in  accordance  with  the  provisions  of  the 
ordinance  was  let  to  James  O'Eiley. 

The  contractor  entered  upon  the  performance  of  his  con- 
tract, and  in  constructing  the  sewer  on  Jefferson  street,  in 
front  of  a  building  owned  by  plaintiff,  it  became  necessary 
to  excavate  rock,  which  had  to  be  done  by  blasting,  in  doino- 
which  a  stone  was  thrown  with  such  force  that  it  struck  and 
broke  a  glass  in  a  window  of  plaintiff's  store  of  the  value 
of  $180  ;  and  it  is  to  recover  the  damage  done  to  the  glass 
that  this  suit  was  brought. 

It  is  admitted  the  contractor  was  a  competent  and  skillful 
man  in  such  work  ;  that  he  employed  competent  and  skillful 
assistants  for  doing  the  work  ;  that  in  doing  it,  and  making 
the  necessary  excavation  by  blasting,  he  and  his  employees 
exercised  all  due  care,  skill,  and  caution  in  discharge  of  and 
covering  all  blasts  made  in  the  prosecution  of  the  work,  and 
that  the  blast  from  which  plaintiff's  property  was  damaged 
was  covered  as  the  contractor  and  his  men  had  been  in  the 
habit  of  doing — apparently  in  a  secure  and  skillful  manner, 
but  not  so  well  as  to  prevent  any  stone  from  flying  out. 

It  will  be  observed  the  admitted  facts  exonerate  the  city 
from  all  blame  in  letting  the  contract  to  an  incompetent 
person ;  but,  on  the  contrary,  it  is  conceded  both  he  and 
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his  employees  were  careful  and  skillful  persons  in  that  de- 
partment of  labor.  Hence  the  single  question  presented  is, 
whether,  under  the  admitted  facts,  the  city  is  responsible 
for  the  injury  to  plaintiff's  property  ;  or,  to  state  the  ques- 
tion differently,  whether  that  relation  existed  between  the 
city  and  the  contractor  that,  upon  the  doctrine  of  respondeat 
superior,  the  corporation  could  be  made  answerable  for  the 
damages  sustained  by  plaintiff. 

The  doctrine  on  this  subject,  as  I  find  it  in  the  elementary 
works,  is :  the  principle  of  respondeat  superior  does  not 
extend  to  cases  of  independent  contracts,  where  the  party 
for  whom  it  is  being  done  is  not  the  immediate  superior  to 
those  guilty  of  the  acts  that  produce  the  injury,  and  has 
no  control  over  the  manner  of  doing  the  work.  The  rule 
is  otherwise  where  the  work  is  dangerous  in  itself,  no  matter 
how  skillfully  done.  In  such  cases  the  party  at  whose 
instance  the  work  is  undertaken  is  regarded  as  the  author 
of  the  mischief  that  flows  from  it,  although  he  may  have 
let  the  contract  to  another.  Dill,  on  Mini.  Corp.,  sec.  792  ; 
Shear.  &  Redf.  on  Neg.,  sec.  142.  Cases  in  this  and  other 
courts  illustrative  of  the  doctrine  are  Scammon  v.  City  of 
Chicago,  25  111.  424;  Pfau  v.  Williamson,  63  111.  1G  ; 
Peek  v.  Mayor,  8  N.  Y.  222  ;  Kelly  v.  Mayor,  11  N.  Y. 
432  ;  Blake  v.  Ferris,  5  %  Y.  48  ;  City  of  St.  Paul  v. 
Letz,  3  Minn.  297. 

Applying  these  general  principles  to  municipal  corpora- 
tions, with  respect  to  the  care  of  streets,  the  rule  es- 
tablished by  the  cases  cited  is,  that,  unless  the  work  is  in 
itself  dangerous,  such  corporations  are  not  liable  for  inju- 
ries to  third  parties  caused  by  acts  of  persons  doing  work 
upon  or  in  the  streets  under  independent  contracts,  notwith- 
standing the  corporation  may  have  contracted  the  work 
shall  be  done  according  to  plans  adopted,  and  have  reserved 
a  right  of  supervision  and  control  over  the  work  to  the  ex- 
tent of  seeing  it  is  done  as  agreed  upon. 

Cases  in  this  court  declare  a  city  has  no  more  power  over 
its  streets  than  a  private  individual  has  over  his  own  land, 
8  —  86th  ill. 
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and  such  city,  under  a  plea  of  public  convenience,  can  not 
be  permitted  to  exercise  that  dominion  to  the  injury  of  the 
property  of  another,  in  a  mode  that  would  render  an  indi- 
vidual liable  to  damages,  without  itself  becoming  responsible. 
JVevins  v.  City  of Peoria,  41  111.  502  ;  City  of  Aurora  v. 
Reed,  57  id.  29.  But  a  private  individual  who  contracts  with 
a  skillful  person  to  erect  a  building  on  his  own  land,  and 
puts  the  same  in  the  exclusive  charge  of  the  workmen  em- 
ployed, is  not  answerable  for  damages  to  strangers  caused 
by  acts  of  the  contractor  or  his  employees.  Scammon  v. 
City  of  Chicago,  supra.  It  does  not  change  the  rule,  al- 
though the  owner  may  have  reserved  to  himself  or  agent 
the  privilege  to  see  that  the  contractor  does  the  work  ac- 
cording to  the  plans  adopted.  The  case  at  bar  comes  within 
the  rule  uniformly  observed.  All  the  city  did  was  to  pro- 
ject a  certain  work  to  be  done  in  the  street,  over  which  it 
has  an  absolute  dominion  as  an  individual  has  over  his  lands. 
A  competent  and  skillful  workman  was  employed,  and  it 
was  placed  in  his  exclusive  charge.  That  supervision  the 
city  reserved  over  the  work  was  that  power  it  would  have 
had  without  any  express  reservation,  to  see  that  the  work, 
when  finished,  conformed  to  the  plans  and  specifications 
made  part  of  the  contract.  That  is  implied  in  all  contracts, 
and  is  usual  in  relation  to  all  undertakings.  As  to  the  man- 
ner of  doinsr  the  work  bv  the  contractor,  and  the  selection 
of  his  emploj^ees,  the  city  had  no  control  whatever,  and  never 
claimed  to  have.  It  could  neither  engage  nor  discharge  any 
workmen.  The  contractor  engaged  such  assistants  as  he 
chose,  having  care  they  were  careful  persons.  He -was  ob- 
ligated to  do  the  work  after  certain  plans  and  specifications, 
and  it  was  the  right  of  the  city  to  insist  upon  performance. 
The  maimer  of  doing  it — so  it  was  skillfully  done — was 
with  the  contractor.  In  this  regard  the  city  neither  had  nor 
assumed  to  have  any  control  over  him.  In  making  blasts  in 
the  excavation,  the  mode  of  doing  it,  and  making  coverings 
necessary  to  render  the  work  safe  to  adjoining  property, 
were  all  matters  within  the  judgment  of  the  contractor  — 
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who,  it  is  conceded,  possessed  the  requisite  skill  in   such 

work.     That  was  skilled  labor,  and  any  interference  by  the 

city  surveyor,  whose  duty  was  simply  to  see  that  the  work, 

when  completed,  conformed  to  the  plans    adopted,  would 

have  been  regarded  as  an  unwarrantable  meddling  with  du- 

ties  enjoined  upon  the  contractor,  and  might  have  been  the 

cause  of  most  disastrous  results.     To  hold  the  city  liable  in 

such    cases    would   be  carrying  the  doctrine  of  respondeat 

superior  beyond  any  reason  upon  which  it  is  founded. 

In  the  case  before  the  court  the  city  was  not  in  any  just 

sense  the  immediate   superior  of  the  persons  whose  acts 

caused  the  injury  to  plaintiff's   property.     The  workmen 

engaged  were  under  the   immediate  direction  of  the  con- 
es o 

tractor,  who  was  engaged  in  an  independent  employment, 
requiring  some  peculiar  skill  in  its  execution.  That  skill 
may  not  have  been  possessed  by  any  of  the  city  officers, 
and  the  work,  requiring  a  degree  of  skill  in  its  execution, 
was  appropriately  committed  to  one  who  had  the  requisite 
knowledge. 

The  relation  between  the  city  and  the  contractor  comes 
within  no  definition  of  master  and  servant,  and  there  is  no 
reason  why  it  should  be  declared  as  a  matter  of  law  any 
such  relations  do  exist.  Such  an  assumption  rests  on  a 
mere  fiction  with  no  warrant  in  the  facts.  The  city  is  not 
forbidden  by  any  considerations  of  public  concern  from 
delegating  the  management  of  such  work  as  that  embraced 
in  the  ordinance  to  careful  and  skillful  persons  in  that  kind 
of  labor.  Indeed,  it  is  the  better  policy,  and  affords  more 
assurance  of  safety  to  property  in  the  vicinity  than  any 
other  that  could  be  adopted.  It  may  be  that  on  certain 
kinds  of  work  to  be  done  under  public  authority  —  as,  the 
construction  of  railroads  or  canals,  and  from  the  responsi- 
bility for  injuries  arising  in  the  execution  of  which,  in  the 
very  nature  of  the  things  to  be  done,  corporations  will  not 
be  permitted  to  escape  by  delegating  their  powers  to  others, 
though  entirely  competent  to  do  such  work  —  the  character 
of  the  work  and  the  dangers  incident  to  the  continuous  use 
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have  given  rise  to  the  necessity  of  such  a  rule  to  secure  the 
public  safety.  But  the  case  in  hand  does  not  come  within 
the  rule.  The  work  contemplated  by  the  ordinance  was 
not  of  that  character,  and  there  is  no  just  reason  why  the 
corporation  could  not  commit  the  exclusive  charge  of  it  to 
a  competent  and  careful  person,  as  they  did. 

The  case  of  the  City  of  Chicago  v.  Joney,  60  111.  383,  cited 
so  confidently  as  maintaining  plaintiff's  right  to  recover, 
is  not  in  conflict  with  the  views  here  expressed.  That 
case  is  placed  on  the  distinct  ground  the  contractors  were 
under  an  immediate  control  of  the  city,  having  power 
through  the  Board  of  Public  Works,  whose  decisions  were 
final,  to  dismiss  any  person  employed  by  them,  and  because 
there  was  dependence-serviency  in  the  contractors,  on 
account  of  their  negligence  the  doctrine  of  respondeat 
superior  was  applied.  Nor  is  the  case  of  the  City  of  Chi- 
cago v.  Dermody,  61  111.  431,  an  authority  for  plaintiff's 
view  of  the  law.  In  that  case  the  work  to  be  done  was  the 
erection  of  a  public  building.  The  city  let  the  contract  to 
a  party  who  was  to  do  the  work  according  to  plans  and 
specifications  furnished  under  the  immediate  surpervision  of 
the  Board  of  Public  Works.  The  principal  ground  upon 
which  the  decision  is  based  is  that  the  Board  of  Public 
Works  permitted  the  contractor  to  deviate  from  the  original 
plans,  which  rendered  the  building  less  secure,  and  it  was 
that  which  caused  the  injury. 

There  is  nothing  in  the  previous  decision  that  would  pre- 
vent the  court  from  deciding  the  case  on  what  I  regard  as 
the  better  reasoning,  as  well  as  the  weight  of  authority; 
and  in  my  opinion  the  judgment  should  be  reversed. 

Mr.  Justice  Sheldon  concurs  in  the  dissenting  opinion. 
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J.  Sterling  Morton  et  al. 

v. 
James  P.  Smith,  Jr.,  et  al. 

1.  G-IFT  —  of  profits  of  property  acquired  under  trust  deed,  valid  as  against 
heir  of  grantor.  "Where  A  had  given  a  deed  of  trust  to  B  of  certain  real  estate, 
and  a  mortgage  to  another  party,  which  B  purchased,  and,  on  foreclosure  of  the 
trust  deed  in  due  form,  B  became  the  purchaser  of  the  entire  property  for  the 
whole  sum  due  him,  and,  after  he  had  become  the  absolute  owner  thereof, 
made  a  proposition  in  writing  to  a  grandson  of  B,  to  hold  the  property  for  four 
years,  and  give  such  grandson  the  profits  realized  from  sales  of  the  property 
over  and  above  the  sum  for  which  the  same  was  purchased,  with  semi-annual 
interest  to  be  compounded,  to  be  in  trust  for  the  daughters  or  wife  of  the 
grandson,  and  the  sales  of  a  portion  of  the  property  satisfied  the  claim  of  B, 
whereupon  he  conveyed  the  remaining  part  of  the  property  to  the  wife  of  the 
grandson,  it  was  held,  that  the  daughter  and  sole  heir  of  B  had  no  claim,  legal 
or  equitable,  to  the  property  so  conveyed,  or  to  the  proceeds  of  the  part  after- 
wards sold  by  the  grantee,  even  though  B,  at  the  time  of  the  arrangement,  did 
not  know  that  A  had  an  heir. 

2.  Mistake  —  cured  by  subsequent  deed  from  holder  of  the  legal  title.  Even 
though  property  is  misdescribed  in  a  trust  deed,  under  which  title  is  acquired 
by  foreclosure,  yet  if  the  assignee  of  the  grantor  in  the  trust  deed  afterwards 
conveys  the  property  by  a  proper  description  to  a  grantee  of  the  purchaser 
under  the  trust  deed,  the  mistake  will  be  cured,  so  far  as  respects  the  heir  of 
the  grantor  in  the  deed  of  trust. 

3.  Same  —  equity  will  not  give  an  advantage  from.  A  court  of  equity  seems 
hardly  the  proper  place  of  resort  for  the  availing  of  an  advantage  derivable 
through  a  mistake  in  the  description  of  land  in  a  deed,  its  more  appropriate 
exercise  of  jurisdiction  being  in  relief  against  mistakes  and  their  correction. 

4.  Allegations  and  decree — relief  must  be  in  accordance  with  frame 
of  bill.  Where  a  bill  in  chancery,  seeking  to  reach  property  sold  under  a 
trust  deed,  placed  the  sole  ground  of  relief  on  the  fact  that  the  trust  deed  was 
fraudulent,  there  being  no  debt  actually  due,  and  made  no  allusion  to  any  mis- 
description of  the  property,  it  was  held,  that  no  relief  could  be  granted  for 
such  misdescription. 

Appeal  from  the  Superior  Court  of  Cook  County;  th© 
Hon.  S.  M.  Moore,  Judge,  presiding.     . 

This  was  a  bill  in  equity  in  respect  to  certain  real  prop- 
erty claimed  as  having  been  held  in  trust,  by  the  appellees, 
for  Hiram  Joy  in  his  life-time,  and  since  his  death  for  Car- 
rie A.  F.  Morton,  his  daughter  and  sole  heir. 
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The  following  facts  appear :  Hiram  Joy  was  at  a  former 
time  engaged  in  the  ice  business  at  Chicago,  with  Augustus 
Frisbie,  under  the  firm  name  of  Joy  &  Frisbie.  The  part- 
nership continued  for  a  period  of  several  years,  until  De- 
cember 8,  1860,  when  the  firm,  having  become  largely  in- 
volved in  debt  and  utterly  insolvent,  made  an  assignment  to 
Henry  Fuller  of  all  their  property  and  effects  for  the  benefit 
of  their  creditors.  On  December  10,  I860.  Joy  made  an 
individual  assignment  for  the  benefit  of  his  creditors  to  his 
brother-in-law,  James  P.  Smith,  Sr.,  any  surplus  to  be  paid 
to  the  creditors  of  the  firm  of  Joy  &  Frisbie. 

Prior  to  these  assignments,  and  on  November  1,  1855, 
Joy  had  executed  a  mortgage  to  one  Gorham,  to  secure  the 
payment  of  $4,000,  upon  block  75  in  canal  trustee's  subdi- 
vision. Afterwards,  and  on  January  1,  1859,  for  the  stated 
consideration  of  love  and  affection  and  $1,  he  conveyed  the 
north-east  quarter  of  said  block  to  Cora  E.  and  Bell  Smith, 
the  infant  children  of  James  P.  Smith,  Jr.,  his  nephew; 
this  deed,  however,  was  not  recorded  until  October  8,  1859, 
and  the  consideration,  in  fact,  seems  to  have  been  the  firm 
indebtedness  to  Smith.  Prior  to  which  time,  and  on  Au- 
gust 19,  1859,  Joy  &  Frisbie  executed  two  trust  deeds  to 
Ephraim  Ingalls,  trustee,  to  secure  the  payment  of  their 
respective  notes  for  $2,050  and  $4,050,  payable  to  L.  C.  P. 
Freer,  and  the  trust  deeds  were  recorded  on  that  same  day, 
thus  becoming  a  paramount  lien  to  the  deed  to  Smith's 
dan  ^liters. 

Freer  purchased  the  Gorham  note  and  mortgage,  and 
took  an  assignment  of  the  same  to  himself.  After- 
wards, on  February  18,  1861,  the  trust  deeds  to  Ingalls 
were  foreclosed  by  the  sale  of  the  property  covered  by  them 
under  a  power  of  sale  in  the  deeds,  subject  to  the  Gorham 
mortgage,  and  Ingalls  became  the  purchaser  for  the  sum  of 
$10,354.54,  being  the  whole  amount  due  upon  the  Gorham 
mortgage  and  the  trust  deeds,  together  with  the  expenses  of 
sale,  and  Ingalls,  by  deed  of  that  date,  conveyed  the  prop- 
erty to  Freer.  ■ 
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A  few  days  afterward  Freer  executed  a  paper  which  he 
calls  a  proposition.  This,  in  substance,  recites  the  fact  and 
the  date  of  the  purchase  of  the  property  under  the  trust 
deeds  ;  what  the  property  stood  him  in  at  cost  price,  to  wit, 
$10,354.54;  that  he  does  not  wish  to  make  any  profit  on 
the  land  more  than  ten  per  cent  semi-annual  interest ;  his 
willingness,  in  case  anything  can  be  realized,  that  it  shall 
inure  to  the  family  of  James  P.  Smith,  Jr.,  nephew  of  Joy, 
who  he  is  satisfied  has  suffered  by  the  misfortunes  of  Joy  ; 
that  to  that  end  he  was  to  hold  the  property  for  a  market 
for  the  period  of  four  years,  subject  to  the  conditions  therein 
stated :  that  is,  that  he  would  set  down  in  account  the  cost 
price  of  the  property,  the  taxes  on  it,  and  ten  per  cent  in- 
terest thereon,  to  be  compounded  semi-annually ;  that  at 
any  time  during  the  four  years,  upon  Smith's  request,  he 
was  to  sell  specified  parcels  of  the  property  at  the  minimum 
prices  which  were  therein  fixed,  the  proceeds  to  be  applied 
to  the  credit  of  the  account.  Also  Smith  was  to  pay  Freer 
$500  each  year,  payable  quarter-yearly,  to  be  likewise  en- 
tered, when  made,  on  the  credit  side  of  the  account,  inter- 
est to  be  allowed  in  the  manner  above  on  the  credits.  At 
the  end  of  four  years  from  date  the  account  was  to  be  bal- 
anced, and  any  balance  due  Freer  to  be  then  paid,  and  upon 
its  payment  Freer  wTas  to  convey  the  remaining  unsold  por- 
tion of  the  property  to  Smith  as  trustee,  or  to  such  person 
as  he  should  direct.  It  names  that  the  proposition  was 
made  without  consideration,  upon  Freer' s  mere  motion,  and 
with  the  simple  desire  to  give  a  relative  of  Joy  any  profits 
that  can  be  made  out  of  the  land  ;  that  he  made  the  propo- 
sition to  Smith  as  trustee  for  and  of  his  daughters,  Cora 
Ellen  and  Bell  Smith,  and  in  the  case  of  their  death  such 
profits  to  inure  to  Smith's  wife. 

This  paper  is  signed  by  Freer,  and  bears  date  February 
18,  1861,  the  day  of  the  sale  under  the  trust  deeds,  but  was 
in  fact  made  some  days  afterward,  and  was  dated  back,  as 
Freer  says,  as  a  matter  of  convenience  to  show  the  date  of 
the  account. 
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Freer  kept  the  account  as  proposed,  and  there  were  sold 
off,  from  time  to  time,  portions  of  block  75,  when  it  was 
found  that  they  had  realized  sufficient  to  pay  Freer  off  in 
full  without  disposing  of  any  portion  of  the  lots  6  and  7  in 
block  118,  above  mentioned.  They  therefore  made  a  full 
settlement,  and  Freer  subsequently,  by  quitclaim  deed 
dated  February  21,  1865,  conveyed  lots  6  and  7  in  block  118 
to  Laura  A.  Smith,  the  wife  of  James  P.  Smith,  Jr.,  in 
fee  simple  absolute.  Laura  A.  Smith  and  her  husband  sub- 
sequently sold  and  conveyed  to  different  persons  all  of  said 
premises,  with  the  exception  of  twenty  feet  of  lot  6  front- 
ing on  Monroe  Street,  which  is  left  remaining  unsold. 

The  claim  by  the  bill  is  that  James  P.  Smith,  Jr.,  and 
his  wife  came  into  possession  of  said  lots  in  block  118,  and 
held  the  same,  as  trustees  for  Hiram  Joy  ;  that  they  should 
account  to  Carrie  A.  T.  Morton,  the  only  heir  of  said  Joy, 
for  the  proceeds  of  the  part  sold,  alleged  to  amount  to 
$35,780,  and  should  convey  to  her  the  portion  remaining 
unsold. 

The  court  below,  upon  final  hearing,  dismissed  the  bill, 
and  the  complainants  appeal. 

Messrs.  Walkee,  Dexter  &  Smith,  for  the  appellants. 

Mr.  E.  A.  Small  and  Mr.  Frank  J.  Crawford,  for  the 
appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  :• 

There  is  no  question  made  as  to  the  regularity  of  the 
foreclosure  proceedings  upon  the  deeds  of  trust,  or  the  va- 
lidity of  the  title  acquired  thereunder  by  Freer,  with  the 
exception  of  one  parcel  of  property  which  will  hereafter  be 
noticed. 

All  that  there  is  in  the  testimony  upon  which  to  rest  the 
complainant's  case  appears  to  be  the  paper  made  by  Freer  — 
termed  a  proposition,  taken  in  connection  with  the  situation 
of  the  parties,  and  the  statement  made  by  Freer  in  his  testi- 
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mony  in  explanation  of  his  proposal,  that  he  had  a  constant 
purpose  in  his  life  never  to  make  money  in  such  a  sale  if 
there  was  any  proper  beneficiary  of  it,  and  that  he  never 
had.  And  the  position  is  taken  by  appellants  that  under 
the  circumstances  the  trustee's  deed  to  Joy,  and  the  propo- 
sition, should  be  construed  simply  as  an  extension  of  the 
trust  deeds,  or  as  a  mortgage ;  and  that,  after  the  debt  to 
Freer  was  paid  by  the  sale  of  block  75,  Freer  had  no  right 
to  convey  the  remainder  to  Laura  A.  Smith  except  in  trust 
for  Joy  and  his  creditors,  and  that  she  so  held  it.  There 
would  be  more  of  ground  for  such  a  claim  had  this  proposi- 
tion been  made  before  or  at  the  time  of  the  sale  under  the 
trust  deeds  ;  or  if  there  had  then  been  any  agreement  or 
understanding  to  a  similar  effect  shown  in  that  proposition 
between  Freer  and  Joy,  or  Frisbie.  But  the  evidence  is  dis- 
tinct that  there  was  no  such  understanding  ;  that  not  a  word 
had  beenfsaid  upon  the  subject  before  or  at  the  time  of  the 
sale  ;  that  it  was  after  that  time  when  Freer  first  broached 
the  idea  to  any  of  the  parties  that  he  was  willing  to  relin- 
quish any  profits  to  be  realized  from  the  land,  and'  that  he 
took  time  to  consider  in  whose  favor  he  would  make  the 
relinquishment. 

Freer  then  became,  by  his  purchase,  the  absolute  owner 
of  the  property.  Joy  or  Frisbie  had  no  more  legal  or  equi- 
table claim  in  respect  to  it  than  any  other  person.  The 
sole  power  of  disposition  of  it  was  with  Freer.  It  may 
seem  more  proper  and  just  that  Joy  or  his  daughter  should 
have  been  allowed  the  profits  arising  upon  sale  of  the  prop- 
erty, than  the  Smiths.  Had  Joy  been  unembarrassed  by 
debt,  and  in  a  condition  to  enjoy  himself  the  benefit,  with- 
out having  it  appropriated  to  the  use  of  creditors,  we  may 
presume  he  would  have  been  made  the  beneficiary,  instead 
of  the  Smiths.  But,  however  that  may  be,  it  is  not  the 
question  what  ought  Freer  to  have  done,  but  what  did  he 
do.  The  writing  made  by  Freer  is  the  carefully  prepared 
and  proper  evidence  of  that,  and  it  must  govern.  That 
distinctly  declares  the  trust  in  favor  of  the   Smiths,  and 
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gives  to  them  the  benefit,  and  affords  no  trace  of  a  trust  or 
any  benefit  in  favor  of  Joy.  Nor  is  it  materially  helped, 
in  respect  of  benefit  to  the  latter,  by  the  attending  circum- 
stances. The  evidence  shows  that  Joy  expressed  much 
satisfaction  with  the  arrangement  which  was  made  by  Freer, 
and  remarked  upon  it  as  being  "  a  very  clever  thing."  It 
met  the  concurrence  of  Frisbie,  also. 

The  fact  that  Freer,  at  the  time  he  made  such  arrange- 
ment, was  not  aware  that  Joy  had  a  daughter  is  urged  in 
favor  of  appellants,  as  a  ground  of  supposition  that,  had 
he  known  that  fact,  his  action  would  have  been  in  favor  of 
such  daughter. 

Freer  himself,  in  answer  to  an  explicit  question  in  that 
regard,  says  :  "  The  mere  fact  that  he  (Joy)  had  a  daughter 
would  not  have  made  any  difference  in  my  plans.  If  he 
had  had  a  daughter  in  whom  I  felt  an  interest  —  if  I  had 
been  acquainted  with  her,  and  knew  her  to  be  in  needy  cir- 
cumstances—  it  might  have  made  a  difference,"  and  con- 
tinues: "  There  were  three  or  four  considerations  that 
induced  me  to  make  this  proposition  to  Mr.  Smith,  Jr.  : 
First,  Mr.  Joy,  at  the  time  of  his  embarrassment,  a  short 
time  after  the  assignment,  expressed  considerable  sympathy 
for  Mr.  Smith;  secondly,  I  knew  that  some  time  previous 
he  had  made  provision  for  the  daughters  of  Mr.  Smith  out 
of  a  portion  of  his  property  —  that  they  had  lost  the  bene- 
fit of  it  by  not  having  recorded  the  deed  in  season  ;  thirdly, 
I  felt  considerable  friendship  for  Mr.  Smith,  as  he  was  a 
young  man,  and  had  been  somewhat  unfortunate  in  his  con- 
nection with  the  firm.  These  were  some  of  the  considera- 
tions." 

Concerning  the  relations  of  the  parties  more  particularly, 
it  appears  that  the  daughter  of  Joy,  Mrs.  Morton,  was  born 
in  1832  or  1833,  and  hence  was  about  forty-two  years  of 
age  when  she  and  her  husband  filed  their  bill  in  this  case, 
in  the  early  part  of  1875.  Her  mother  died  when  she  was 
about  twenty  months  old,  and  she  was  adopted  by  a  Mrs. 
French,  and  went  by  the  name  of  French  until  1854,  when 
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she  was  married  to  Mr.  Morton  at  Detroit,  Michigan,  where 
she  resided.  After  her  adoption  by  Mrs.  French  she  never 
lived  with  her  father,  Hiram  Joy.  On  their  marriage,  in 
1854,  Mrs.  Morton  and  her  husband  moved  to  Nebraska 
City,  Nebraska,  where  it  seems  they  have  ever  since  resided. 

It  appears  that  Mr,  Joy  came  to  Chicago  in  or  about  the 
year  1848,  where  he  continued  to  reside  from  that  time 
until  his  death,  in  1868  ;  that  until  about  the  time  of  his  as- 
signment he  boarded  at  the  Treniont  House  in  Chicago,  and 
from  thence,  until  his  death,  with  his  sister,  the  wife  of 
James  P.  Smith,  Sr. 

James  P.  Smith,  Jr.,  appears  to  have  been  a  great  favor- 
ite of  his  uncle,  Mr.  Joy,  and  was  for  a  long  time  in  the 
service  of  Joy  &  Frisbie  when  they  carried  on  the  ice  busi- 
ness together.  In  view  of  the  circumstances  and  relations 
of  the  parties  there  is  no  sufficient  reason  to  believe  from 
the  testimony  that,  if  Mr.  Freer  had  had  knowledge,  at  the 
time,  of  the  existence  of  the  daughter  of  Joy,  it  would  have 
made  any  difference  in  the  action  which  he  took  in  regard  to 
this  property. 

Upon  a  survey  of  the  entire  case  as  exhibited  by  the 
proofs,  we  can  but  view  it  as  an  attempt  to  overhaul  a  dis- 
position which  a  man  has  made  of  his  own  property,  upon 
the  simple  ground  that  in  the  view  of  others  a  more  proper 
and  just  disposal  of  it  might  have  been  made.  Whatever 
the  claim  of  appellants  be,  we  regard  it  as  but  a  moral 
claim,  without  the  basis  of  any  legal  or  equitable  obligation. 

In  the  argument,  a  special  point  is  made  peculiar  to  the 
property  in  lot  7  in  block  118  — being  fifty  feet  fronting  on 
the  alley  and  running  back  a  depth  of  eighty-nine  feet  — 
that  the  trust  deeds  to  Ingalls  under  which  the  foreclosure 
proceedings  were  had  were  null  'and  void,  so  far  as  this 
property  is  concerned,  because  of  a  misdescription  of  the 
property.  The  description  of  the  property  in  the  trust 
deeds  was  :  "  The  north  eighty-nine  (89)  feet  by  fifty  (50) 
feet  front  on  the  alley  of  lot  7  in  block  one  hundred  and 
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eighteen  (118)  in  the  School  Section  addition  to  Chicago," 
the  correct  description  being  the  east  50  feet  of  the  north 
89  feet  of  lot  7. 

This  mistake  would  seem  to  have  been  cured,  so  far  as 
respects  appellants,  by  a  quitclaim  deed  of  the  property  to 
Laura  A.  Smith  from  James  P.  Smith,  Sr.,  the  assignee  of 
Joy  under  the  deed  of  assignment  executed  by  Joy  to  Smith 
for  the  benefit  of  Joy's  creditors,  of  date  December  10, 
1860,  which,  as  well  as  the  quitclaim  deed,  described  the 
property  correctly ;  the  quitclaim  deed  having  been  made 
August  1,  1868,  a  short  time  before  the  death  of  Joy. 

A  court  of  equity  seems  hardly  the  proper  place  of  resort 
for  the  avail  of  an  advantage  derivable  through  a  mistake  ; 
its  more  appropriate  exercise  of  jurisdiction  being  in  relief 
against  mistakes,  for  their  correction. 

But  it  is  a  sufficient  answer,  upon  the  last  head,  that  the 
bill  is  not  framed  with  a  view  to  any  such  relief,  nor  is  the  al- 
leged misdescription  mentioned  in  the  bill.  The  sole  charge 
in  impeachment  of  the  trust  deeds  is  :  "  That  the  complain- 
ants are  advised  and  believe  that  the  trust  deeds  to  Ingalls 
were  without  consideration ;  that  said  Joy  &  Frisbie  were 
not  at  that  time  indebted  to  said  Freer  in  any  sum  ;  and 
that  Freer  did  not  loan  or  advance  them  any  money  there- 
for." Indeed,  the  bill  recognizes  the  fact  that  Freer  took 
a  title  to  the  property.  It  contains  the  allegation  that 
"the  title  to  the  property  purchased  by  Freer  at  the  In- 
galls sale  remained  in  him  until  February  21,  1865,  when 
Freer  and  wife  conveyed  it  to  Laura  A.  Smith." 

In  the  view  we  take,  we  deem  it  unnecessary  to  consider 
the  defense  of  laches  which  is  set  up  in  the  answers. 

We  regard  the  decree  dismissing  the  bill  as  right,  and  it 
is  affirmed. 

Decree  affirmed. 
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George  Sparling 

v. 

E.  N.  Marks. 

1.  Warranty — hy  positive  assertion  of  fact.  "Where  a  person  selling  a 
breastpin  asserts  positively  that  it  is  a  diamond,  without  qualification  or  lim- 
itation, such  assertion  amounts  to  a  warranty  that  it  is  a  diamond,  and  if  it 
proves  not  to  be  such  the  purchaser  may,  on  discovering  the  fact,  rescind 
the  contract  of  purchase,  within  a  reasonable  time. 

2.  Remedy  —  when  party  not  allowed  to  question.  Where  the  holder  of  a 
pledge  for  the  payment  of  money  to  a  third  person  requests  the  pledgor  to 
bring  replevin,  to  test  the  question  of  ownership  and  relieve  him  from  liability, 
which  is  done,  the  defendant  can  not  be  allowed  to  raise  the  question  for  the 
first  time  in  this  court  that  this  form  of  action  does  not  lie. 

Appeal  from  the  Circuit  Court  of  Cook  County  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Monroe  &  Leddy,  for  the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  brought  replevin  before  a  justice  of  the  peace  of 
Cook  county  to  recover  a  finger-ring.  A  trial  was  had 
before  the  justice  of  the  peace,  resulting  in  a  judgment  in 
favor  of  plaintiff.  Defendant  thereupon  perfected  an  ap- 
peal to  the  circuit  court  of  Cook  county,  and,  on  a  trial, 
plaintiff  there  recovered  a  judgment  for  $150  damages  and 
costs,  defendant  having  refused  to  surrender  the  ring  to 
the  officer  who  served  the  writ ;  and  to  reverse  that  judg- 
ment defendant  appeals. 

By  consent  of  parties  the  case  was  tried  by  the  court 
without  the  intervention  of  a  jury.  It  is  urged  that 
there  is  no  evidence  to  sustain  the  finding.  This  is  mani- 
festly incorrect,  as,  if  appellee's  evidence  were  considered 
alone,  and  as  being  all  the  evidence  in  the  case,  it  would 
require  the  finding  announced  by  the  court.     The  evidence 
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in  material  points  is  conflicting,  but  there  is  by  no  means 
an  entire  want  of  evidence  to  support  the  judgment  ren- 
dered by  the  court. 

It  appears  that  appellee,  appellant,  and  Eager  were 
together  at  the  office  of  Mr.  Haines,  and  a  conversation 
occurred  in  reference  to  this  rinsr.  Eairer  remarked  to 
appellee  that  he  was  "  no  judge  of  diamonds  anyhow;  you 
dare  not  buy  anything  on  your  own  judgment."  Appellee 
insisted  he  would.  Eager  then  pointed  to  a  pin  he  was 
wearing  in  his  bosom,  and  asked  appellee  what  he  thought 
of  that,  and  appellee  offered  him  $100  for  it — as  appellant 
states  the  commencement  of  the  transaction.  But  appellee 
testifies  that  Eas;er  said  to  him,  "Are  you  o-ame  to  mve  me 
one  hundred  dollars  for  that  diamond  pin?"  —  pointing  to 
the  one  he  wore.  Eager  says  that  appellee  made  a  remark 
about  the  pin  —  that  it  was  a  pretty  nice  one;  when  he 
replied  that  his  saying  so  did  not  make  it  any  nicer,  and 
asked  what  he  would  give  for  it,  and  appellee  replied  he 
would  give  $100  for  it ;  but  said  he  did  not  have  the  money 
with  him,  but  would  give  it  as  soon  as  he  went  to  his  place 
of  business,  but  Eager  said  he  might  change  his  mind,  and, 
if  he  sold,  he  wanted  to  sell  then.  It  was  then  arranged 
that  the  ring  in  controversy  should  be  placed  in  appellant's 
hands  to  hold  as  security  for  the  payment  of  $100  to  Eager, 
which  was  done,  and  Eager  then  removed  the  pin,  and 
delivered  it  to  him,  and  after  examining  it  he  handed  it  to 
appellant,  saying  he  might  hold  it,  too.  Not  a  great  while 
after,  appellee  demanded  of  appellant  a  return  of  the  ring, 
but  he  refused,  unless  Eager  would  consent,  which  he 
refused  to  do. 

Eager  and  appellant  testify  that  the  former  cautioned  ap- 
pellee to  examine  the  pin,  lest  he  might  be  deceived,  and 
told  him  to  put  on  his  glasses  and  examine  it ;  and  they  say 
he  did  so  whilst  it  was  still  in  Eager' s  shirt-bosom.  Ap- 
pellee denies  that  he  so  examined  it,  until  after  it  was 
handed  to  him.  There  seems  to  be  no  doubt  that  the  pin 
was  only  a  crystal,  and  worth  at  most  but  a  few  dollars. 


1877.]  Sparling  v.  Marks.  127 

Opinion  of  the  Court. 

Appellee  testified  that  Eager  had  previously  worn  a  diamond 
pin,  and  this  is  not  denied.  And  from  the  evidence  we  en- 
tertain no  doubt  appellee  supposed  he  was  purchasing  a 
diamond  pin,  and  we  have  as  little  doubt  that  Eager  knew 
it  was  almost  valueless. 

Appellant  insists  that  Eager  said  or  did  nothing  to  mislead 
appellee,  but,  on  the  contrary,  cautioned  him  to  examine 
lest  he  might  be  deceived,  and  that  there  was  no  fraud  or 
warranty  to  authorize  a  recovery.  Now,  appellee  swears 
positively  that,  when  Eager  referred  to  the  pin  and  asked  if 
he  would  give  $100  for  it,  he  called  it  a  "  diamond  pin." 
If  this  is  true  —  and  the  court  below,  with  the  best  test  to 
detect  the  truth  of  evidence  before  it,  seems  to  have  be- 
lieved it  —  Eager  asserted  it  was  a  diamond.  Nor  was  it  a 
qualified,  limited,  or  equivocal,  but  it  was  a  positive,  asser- 
tion. And  being  such,  it  amounted  to  a  warranty  that  it 
was  a  diamond;  and  the  warranty  being  false,  appellee,  on 
discovering  that  fact,  had  the  right  to  return  it,  was  not 
bound  to  pay  for  it,  and  had  a  right  to  recover  the  pledge 
he  had  put  up  as  security  that  he  would  pay  the  purchase 
money  for  the  pin. 

As  early  as  the  case  of  Towell  v.  Gatewood,  2  Scam.  22, 
it  was  said:  "Whilst  no  particular  form  of  expression  is 
necessary  to  create  a  warranty,  there  is  a  distinction  as  to 
the  legal  effect  when  used  in  reference  to  a  matter  of  fact 
and  when  used  to  express  an  impression  or  opinion.  When  a 
representation  is  positive  and  relates  to  a  matter  of  fact,  it 
constitutes  a  warranty.  But  when  the  expression  relates  to 
that  which  is  matter  of  opinion  or  fancy,  or  as  of  the  value 
of  an  article,  it  is  to  be  regarded  as  an  expression  of  an 
opinion,  rather  than  such  an  averment  of  a  fact  as  will 
amount  to  a  warranty."  This  rule  has  been  followed  in  a 
number  of  subsequent  cases  in  our  reports,  and  may  be 
found  in  text-books  and  the  reports  of  all  courts. 

This,  then,  was  a  positive,  unqualified  assertion  that  it 
was  a  diamond  pin,  and,  according  to  the  rule,  was  a  war- 
ranty, and  not  a  mere  expression  of  opinion.     And  as  there 


128  Annis  v.  Bonab.  [Sept.  T. 

Syllabus. 

is  no  doubt  that  the  warranty  was  broken,  appellee  was  not 
bound  to  take  and  pay  for  the  article.  And  having  received 
it,  he  had  the  right,  on  discovering  the  breach,  if  within  a 
reasonable  time,  to  return  it  and  rescind  the  contract,  and 
recover  the  ring  from  appellant. 

Appellant  advised,  or  at  least  requested,  appellee  to  bring 
replevin  for  the  ring,  that  the  question  of  ownership  of  the 
ring  might  be  determined  and  he  be  relieved  from  liability  as 
stake-holder ;  and  having  made  the  request,  and  appellee 
having  complied  with  it,  appellant  should  not  be  heard  to 
raise  the  question  for  the  first  time  in  this  court  that  the 
action  does  not  lie.  So  that  if  it  could  be  held  that  a  suit 
against  Eager,  to  settle  their  rights,  was  necessary  before 
this  suit  was  brought,  still  appellant  induced  the  bringing 
of  this  suit,  and  can  not  at  this  time  in  the  progress  of  the 
controversy  raise  that  question.  We  are  of  opinion  that 
the  evidence,  whilst  it  is  not  entirely  clear  and  satisfactory, 
does  sustain  the  finding,  and  it  should  not  be  disturbed. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Andbew  Annis 

v. 

Maby  E.  Bonab. 


1.  Fraudulent  conveyance  —  conveyance  for  support  of  grantor  and  fam- 
ily. A  debtor  can  not,  as  against  his  creditors,  transfer  all  his  property  to  an- 
other to  secure  his  future  support  and  that  of  his  wife  and  son,  and  such  a 
conveyance  is  fraudulent  in  law  as  to  creditors,  although  it  may  be  good  and 
valid  as  between  the  parties  thereto. 

2.  The  law  allows  no  man,  beyond  the  specific  exemptions  of  the  statute,  by 
any  form  of  contract  or  mode  of  disposing  of  property  whatever  to  secure  the 
use  of  the  same  to  himself  to  the  exclusion  of  his  creditors. 

3.  The  mere  fact,  however,  that  a  party  is  indebted  does  not  operate  to  deny 
him  the  right  of  securing  a  future  support  for  himself  and  family,  or  for  a 
stranger,  by  transferring  property  therefor,  provided  he  retains  other  property 
sufficient  to  pay  his  debts. 
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Appeal  from  the  Circuit  Court  of  Knox  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  creditor's  bill  filed  by  Mary  E.  Bonar  against 
Andrew  and  Ellison  Annis  to  subject  certain  real  estate  to 
the  payment  of  a  judgment  she  had  before  that  time  recov- 
ered against  her  father,  Ellison  Annis,  in  the  circuit  court  of 
Henry  county.  The  judgment  was  for  $1,370.90  and  costs. 
The  bill  recites  the  issue  of  execution  and  its  return  nulla 
bona.  The  court  below  decreed  the  relief  prayed,  and 
Andrew  Annis  prosecuted  this  appeal. 

Messrs.  Douglass  &  Harvey,  for  the  appellant. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Mary  E.  Bonar  exhibited  her  bill  in  equity  in  the  court 
below,  against  Ellison  Annis  and  Andrew  Annis,  to  subject 
certain  property  of  which  Andrew  claimed  to  be  owner  to 
the  payment  of  a  judgment  which  she  had  obtained  against 
Ellison,  on  the  ground  that  the  property  had  been  conveyed 
by  Ellison  to  Andrew  in  fraud  of  her  rights  as  a  creditor. 

The  facts  admitted  in  the  answer  of  Andrew  very  clearly 
show  that  if  complainant  was,  as  she  claims,  a  creditor  of 
Ellison  at  the  time  the  property  was  conveyed  to  Andrew, 
she  is  entitled  to  the  relief  sought  by  her  bill,  and  the  decree 
of  the  court  below  allowing  it  is  right  and  must  be  affirmed. 
The  facts  are  these  :  On  November  21,  1871,  Ellison  con- 
veyed to  Andrew  all  his  real  estate,  valued  at  from  $2,000 
to  $4,000 ;  and,  at  the  same  time,  also  transferred  to  him 
all  of  his  personal  property  —  Ellison  retaining  no  ownership 
in  anything  whatever.  Andrew  executed  and  delivered  to 
Ellison  an  instrument,  of  the  same  date,  in  consideration 
thereof,  covenanting  and  binding  himself  to  take  charge  of 
Ellison,  Ellison's  wife,  and  their  son,  Harvey,  support  and 
9  — 86th  ill. 
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maintain  them,  and  each  of  them,  during  life,  and  decently 
and  respectably  bury  their  remains  after  their  several  deaths  ; 
and  this  is  the  only  consideration  Andrew  claims  for  the 
conveyance  and  transfer  of  the  property. 

There  is  no  question  but,  as  between  the  parties,  the  con- 
sideration is  adequate  —  and,  it  may  be,  the  motives  of  the 
parties  were  free  from  censure  ;  but  the  principle,  it  would 
seem,  must,  to  every  correct  apprehension,  bear  its  con- 
demnation upon  its  statement.  It  is  that  a  debtor  may 
transfer  all  his  property  to  another,  and  thereby  defeat  his 
creditor  in  the  collection  of  his  debt,  and  yet  enjoy  the  use 
of  the  property.  The  size  of  the  family,  the  value  of  the 
property  disposed  of,  and  the  amount  or  character  of  the 
debts  are  obviously  immaterial,  since  the  proposition  admits 
of  no  limitations  in  these  respects.  If  the  debtor  may  take 
a  covenant  for  support  and  maintenance,  he  may  prescribe, 
even  to  the  minutest  details,  the  kind  and  quality.  And 
thus  property  of  immense  value  might  be  transferred  so  as 
to  secure  a  life  support  corresponding  in  expense,  leaving 
creditors,  even  for  property  thus  transferred,  unpaid  and 
without  the  possibility  of  payment. 

The  law  allows  no  man,  beyond  the  specific  exemptions  of 
the  statute,  by  any  form  of  contract,  or  mode  of  disposing 
of  property,  whatever  it  may  be,  to  secure  the  use  of  his 
property  to  himself,  to  the  exclusion  of  his  creditors.  Rob- 
inson v.  Stewart,  10  N.  Y.  195  ;  Goodrich^.  Down,  6  Hill, 
438  ;  Jackson  v.  Parker,  9  Cow.  84,  85. 

It  is  true,  the  mere  fact  that  a  party  is  indebted  does  not 
operate  to  deny  him  the  right  of  securing  a  future  support 
for  himself  and  family,  or,  for  that  matter,  forany  member 
of  his  family,  or  for  a  stranger,  by  transferring  property 
therefor,  provided  that  he  retains  other  property  of  suffi- 
cient amount  for  the  payment  of  his  debts.  But  he  can  not 
defraud  creditors  by  taking  everything  from  which  they  can 
enforce  payment  of  their  debts,  and  transferring  it  to  antici- 
pate his  own  future  wants,  or  those  of  others. 

Although  there  is   conflict  in  the   evidence,  we   are  of 
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opinion  there  is  no  sufficient  cruise  to  disagree  with  the 
finding  of  the  court  below  with  respect  to  the  question 
whether  complainant  was  a  creditor  of  Ellison  Annis. 

Complainant  is  a  widowed  daughter  of  Ellison  Annis, 
and  sister  of  the  defendant,  Andrew  Annis.  Her  claim  is 
for  interest  on  loaned  money,  and  for  services  rendered  her 
father  from  May  6,  1867,  until  January,  1872,  by  herself, 
her  son,  and  daughter.  Both. she  and  her  father,  Ellison, 
testify  to  the  loaning  of  the  money,  and  that  these  services 
were  rendered  at  his  request.  Her  mother  was  aged  and 
bed-ridden,  suffering  from  some  lingering  disease,  of  which 
she  died  a  few  weeks  after  the  transfer  of  the  property  to 
Andrew,  and  required  much  care  and  attention.  Her 
brother,  Harvey,  was  subject  to  epileptic  fits,  which  grad- 
ually became  more  frequent  and  violent.  He  had  to  be 
watched,  and,  finally,  closely  confined,  and  was  necessarily 
burdensome  to  all  about  him.  He  died  from  the  effects  of 
his  disease  within  less  than  two  years  after  the  transfer  to 
Andrew.  Ellison  was  near  eighty  years  old,  and  necessarily 
could  contribute  much  less  than  a  younger  person  to  the 
care  of  the  two  unfortunates.  Complainant  says  her  son, 
at  the  time  she  went  to  live  with  her  father,  was  sixteen 
years  of  age,  and  did  farm-work,  and  her  daughter  was  then 
thirteen.  That  complainant  and  her  children  wTere  indus- 
trious is  not  denied.  Ellison  thinks  her  charges  for  their 
services  reasonable,  and  he  says  when  he  transferred  the 
property  to  Andrew  he  agreed  to  pay  her. 

Without  undertaking  to  recite  in  detail  the  evidence,  we 
think  it  sufficient  to  show  that  complainant  was  a  bona  fide 
creditor  of  Ellison  at  the  time  of  the  transfer  to  Andrew ; 
and  that  there  is  not  sufficient  evidence  to  justify  us  in  say- 
ing the  amount  of  the  judgment  as  rendered  by  the  circuit 
court  is  fraudulently  excessive.  On  this  point  the  burden 
is  on  the  defendant  Andrew,  and  he  has  failed  to  produce 
the  requisite  amount  of  proof. 

We  see  no  cause  to  disturb  the  decree,  and  it  is,  there- 
fore, affirmed. 

Decree  affirmed. 
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August  Grundies  et  al, 

v. 

Samuel  Bliss  et  al. 

1.  Continuance  —  where  absent  testimony  will  not  change  the  result. 
Where  the  testimony  of  an  absent  witness  could  not  have  changed  the  verdict 
if  given,  this  court  will  not  reverse  the  judgment  for  a  refusal  to  grant  a  con- 
tinuance. 

2.  Same — no  diligence.  Where  an  affidavit  for  a  continuance  fails  to  show 
due  diligence  to  obtain  the  testimony  of  an  absent  witness,  a  motion  for  a  con- 
tinuance is  properly  overruled. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Forrester,  Beem  &  Gibbs,  for  the  appellants. 

Messrs.  Holmes,  Rich  &  Noble,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit  in  the  Superior  Court  of  Cook  County, 
in  which  Samuel  Bliss,  Alexander  P.  Moore,  and  William 
B.  Topliff  were  plaintiffs  and  August  Grundies  and  Albert 
Grundies,  copartners,  were  defendants.  The  action  was 
brought  to  recover  a  bill  of  groceries  amounting  to  $752.75. 
The  cause  was  tried  by  a  jury  on  the  plea  o€  non  assumpsit, 
and  a  verdict  and  judgment  for  the  plaintiffs,  a  motion  for 
a  new  trial  having  been  denied. 

To  reverse  this  judgment  the  defendants  appeal. 

The  chief  point  of  contention  is  the  refusal  of  the  court 
to  continue  the  cause  on  the  affidavit  of  one  of  the  defend- 
ants. We  have  examined  this  affidavit  and  all  the  testi- 
mony in  the  cause,  and  are  well  satisfied  that,  had  the  absent 
witnesses  for  defendants  been  present  and  testified,  their 
testimony  would  not  have  changed  the  verdict.  The  proof 
of  the  delivery  of  the  goods  was  positive,  requiring  stronger 
testimony  than  that  of  the  absent  witnesses  to  overcome. 
One  witness  for  plaintiffs  stated  that,  after  the  purchase  of 
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the  bill  of  goods  on  which  the  suit  was  brought,  Albert 
Grimdies,  one  of  the  defendants,  said,  on  being  presented 
with  it,  that  they  thought  they  could  pay  it  in  two  weeks, 
and  was  told  unless  it  was  paid  in  two  weeks  they  would  be 
sued. 

The  affidavit  discloses  no  diligence  to  obtain  the  testimony 
of  the  absent  witnesses,  and,  as  we  have  said,  their  testi- 
mony could  not  have  changed  the  verdict.  The  verdict  is 
right,  and  appellants  justly  liable  for  the  price  of  these 
goods.  The  appeal  seems  to  have  been  taken  more  for 
delay  than  for  any  just  cause  of  complaint.  The  judgment 
is  affirmed. 

Judgment  affirmed. 


The  Mechanics'  National  Bank  of  Peoria 

v. 

Perry  Frazer. 

1.  Contract' — whether  entire  or  divisible.  "Where  a  debtor  whose  property 
had  been  seized  under  execution,  for  the  purpose  of  releasing  the  levy  and  to 
procure  an  extension  of  the  time  of  payment,  agreed  to  give  his  creditor  a  note 
for  a  part  of  the  debt,  with  a  satisfactory  guarantor;  to  pay  down  $1,000,  and 
to  give  his  individual  note  for  the  residue,  payable  in  four  months,  and  in  pur- 
suance thereof  delivered  his  due-bill  to  the  creditor  for  the  $1,000,  his  note  for 
$3,000,  payable  in  one  year,  with  a  guaranty  of  a  third  person  of  its  payment, 
and  his  individual  note  as  agreed,  and  the  creditor  released  his  levy,  but,  the 
due-bill  not  being  paid,  and  the  property  being  seized  under  executions  in 
favor  of  third  persons,  the  creditor  sued  out  another  execution  upon  his  own 
judgment,  and  caused  the  same  to  be  levied  on  the  same  property,  which,  how- 
ever, was  all  exhausted  in  payment  of  older  liens,  it  was  held,  that  the  con- 
tract for  extension  was  not  entire  in  the  sense  that  the  creditor  was  bound  to 
full  performance  before  he  could  recover  as  against  the  guarantor. 

2.  If  the  consideration  and  the  agreement  founded  upon  it  both  consist  of 
several  parts,  and  a  part  of  the  consideration  fails,  and  the  appropriate  part  of 
the  agreement  can  be  apportioned  to  it,  then  they  may  be  treated  as  several 
contracts,  and  a  recovery  may  be  had  as  to  the  part  performed,  less  the  damages 
the  other  party  has  sustained. 

3.  Failure  of  consideration — as  to  guaranty.     In  a  suit  against  the 
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guarantor  of  a  note,  it  appeared  the  note  in  question,  with  others  of  the  prin- 
cipal debtor,  was  given  in  consideration  that  the  payee  should  release  certain 
levies  under  execution  of  the  principal  debtor's  property,  and  extend  the  time 
of  payment  of  his  indebtedness.  The  debtor  was  also  to  pay  $1,000  down, 
but,  instead  of  so  doing,  gave  his  due-bill  for  that  sum.  The  creditor  who  was 
the  payee  of  the  note  did  release  his  levy  and  had  his  executions  returned, 
whereby  he  lost  his  prior  lien,  — but,  the  due-bill  not  being  paid,  caused  other 
executions  to  be  issued  and  levied  on  the  debtor's  property,  not,  however,  until 
other  levies  had  been  made  on  the  same  by  other  parties.  The  property  was 
sold  and  all  applied  on  the  other  liens,  so  that  the  creditor  derived  no  benefit 
from  his  second  executions,  and  the  guarantor  suffered  no  substantial  injury. 
It  was  held,  that  there  was  no  total  failure  of  the  consideration  of  the  guaranty, 
and  that  the  failure  to  perform  the  agreement  entire  in  such  case  could  not 
defeat  a  recovery  upon  the  guaranty. 

4.  Evidence  —  relevancy.  In  a  suit  by  a  bank  upon  the  guaranty  of  a  note 
given  by  a  debtor  of  the  bank,  in  which  a  failure  of  consideration,  both  partial 
and  total,  was  pleaded,  it  is  error  to  admit  evidence  on  the  part  of  the  defense 
that  the  bank  was  security  for  a  county  treasurer,  and  that  county  funds  had 
been  abstracted,  and  tending  to  show  the  connection  of  the  bank  with  such 
transaction.    It  is  wholly  irrelevant. 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  the  appellant  against 
the  appellee,  upon  his  written  guaranty  upon  the  note  of 
L.  F.  Haskins. 

In  addition  to  the  facts  stated  in  the  opinion  the  defend- 
ant proved  by  E.  G.  Ingersoll  that  the  bank  had  through  its 
officers  become  security  for  one  Shaver,  who  was  county 
treasurer ;  that  Shaver  had  something  to  do  with  a  man 
named  Wood,  and  Wood  had  something  to  do  with  L.  F. 
Haskins,  and  the  money  of  the  county  passed  round  through 
the  hands  of  Shaver  to  these  other  parties,  and  that  he  did 
act  in  that  matter,  as  he  understood,  for  the  bank.  The 
following  question  was  propounded  to  the  witness  : 

"  State  whether  there  was  at  that  time  any  business 
transacted  by  you  and  McCune  in  reference  to  obtaining  se- 
curities from  Wood  for  liability  of  Shaver  to  the  bank?  " 

This  question,  and  all  evidence  in  regard  to  business  be- 
tween Wood,  Shaver,  and  the  bank,  was  objected  to  by  the 
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plaintiff;  but  the  court   overruled  the   objection  and   the 
plaint  iff  excepted. 

The  witness  then  testified:  "Shaver  was  county  treas- 
urer. A  lot  of  money  was  missing.  The  bank,  or  some  of 
its  officers,  were  Shaver's  securities.  It  was  claimed  that 
the  money  was  stolen  by  Haskins  —  some  of  them  claimed 
by  Wood.  Wood  laid  it  to  Haskins,  and  Haskins  to  Wood. 
The  object  of  the  bank  was  to  get  all  they  could  from  Has- 
kins, Wood,  and  Shaver.  Wood  had  some  interest  in  the 
distillery.     Darst  employed  us  to  get  possession  of  that." 

Messrs.  Hopkins  &  Morrow  and  Mr.  J.  S.  Starr,  for 
the  appellant. 

Mr.  D.  McCulloch,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  the  Mechan- 
ics' National  Bank  of  Peoria  against  Perry  Frazer  as  guar- 
antor of  a  promissory  note  which  was  as  follows  : 
"  $3,000.  Peoria,  March,  31,  1870. 

"  One  year  after  date  I  promise  to  pay  the  ■  Mechanics' 
National  Bank  of  Peoria,  Illinois,  or  order,  three  thousand 
dollars,  with  interest  at  ten  per  cent  per  annum  from  date 
until  paid,  for  value  received. 

"L.  F.  Haskins." 

On  the  back  of  the  note  appeared  the  following  : 

"  For  value  received  I  guarantee  the  within  note  at  ma- 
turity. 

"  Perry  Frazer." 

Several  special  pleas  were  filed  by  the  defendant,  upon 
which  issue  was  taken ;  but  it  will  not  be  necessary  to  make 
any  particular  reference  to  them,  as  the  defense  relied  upon 
may  be  stated  in  a  few  words,  as  follows  :  "  That  the  note 
with  the  guaranty  written  thereon  was  delivered  without 
authority  ;  that  there  was  no  consideration  for  the  guaranty, 
and  that  the  consideration  for  which  the  note  was  given,  as 
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well  as  that  of  the  guaranty,  has  failed  in  whole  and  in 
part."  In  substance  these  were  the  issues  upon  which  a 
trial  was  had  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant. 

It  appears  from  the  evidence  that  the  note  and  guaranty 
were  executed  under  the  following  circumstances  : 

In  the  fall  of  1869  appellant  obtained  two  judgments 
against  Haskins,  who  was  engaged  in  the  wholesale  liquor 
and  rectifying  business.  In  the  spring  of  1870  there  was 
due  upon  these  judgments  about  the  sum  of  $7,085,  and 
executions  were  issued  and  levied  upon  a  large  amount  of 
property  owned  by  Haskins.  In  the  meantime,  it  appears, 
Haskins  had  become  heavily  involved.  The  government 
had  claims  for  unpaid  revenue  taxes,  executions  in  favor  of 
other  parties  were  in  the  hands  of  the  officer  for  collection, 
and  on  account  of  the  seizure  of  his  property  his  business 
was  entirely  suspended. 

In  March,  1870,  Haskins,  and  Ingersoll  &  McCune,  his 
attorneys,  in  connection  with  a  portion  of  Haskins'  credi- 
tors who  were  not  secured,  undertook  to  consummate  an 
arrangement  by  which  Haskins  should  obtain  an  extension 
of  time  from  his  creditors  in  which  to  pay  the  several  claims, 
and  a  release  of  his  property  from  the  liens  then  upon  it. 
About  March  31st  an  arrangement  seems  to  have  been  con- 
summated  with  appellant  that  Haskins  should  pay  it  $1,000 
cash,  and  give  a  note,  due  in  one  year,  for  $3,000,  with  a 
satisfactory  guarantor,  and  give  his  individual  note  for 
$3,085,  the  balance  of  the  claim,  due  in  four  months,  and 
that  appellant  should  give  an  extension  of  time,  and  release 
Haskins'  property  from  the  levies  under  the  executions. 

On  April  25th  Haskins'  attorneys  delivered  appellant  the 
note  in  question,  guaranteed  by  appellee,  Haskins'  individ- 
ual note  for  $3,085  due  in  four  months,  and  a  due-bill  for 
$1,000  in  lieu  of  cash,  and  appellant  signed  an  order  direct- 
ing the  sheriff  to  release  Haskins'  property  from  the  levy, 
which  was  done,  and  the  property  delivered  into  Haskins' 
possession,  and  subsequently  the  executions  were  returned. 
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The  due-bill  given  by  Haskins  not  having  been  paid  as  it 
was  understood  it  would  be,  on  May  14th  executions  were 
issued  on  the  two  judgments,  for  the  purpose  of  collecting 
this  amount  from  Haskins,  when,  on  May  16th,  Ingersoll 
&  McCune  guaranteed  the  payment  of  the  due-bill  in  thirty 
days.  The  executions  were  not,  however,  returned,  but 
seem  to  have  been  held  in  the  sheriff's  hands  as  a  protection 
to  Ingersoll  &  McCune.  These  executions  were  finally 
levied  upon  Haskins'  property,  but  before  they  were  is- 
sued the  property  had  become  subject  to  older  liens,  upon 
which  it  was,  in  August  following,  sold ;  but  all  the  pro- 
ceeds were  exhausted  in  the  payment  of  prior  liens,  and 
nothing  was  realized  on  appellant's  two  executions. 

Under  these  circumstances  it  was  contended  by  appellee 
that  appellant  could  not  recover  as  against  the  guarantor, 
for  the  reason  it  had  not  observed  the  agreement  to  extend 
the  time  of  payment  under  which  the  note  was  guaranteed 
by  him ;  in  other  words,  the  agreement  to  release  Haskins' 
property  from  the  levies  and  extend  the  time  of  payment 
was  indivisible,  and  appellant  was  bound  to  a  full  perform- 
ance before  he  could  recover,  although  nothing  was  made 
by  appellant  out  of  Haskins'  property  under  the  last  levies. 
In  support  of  this  view,  at  the  request  of  appellee,  the  court 
gave  the  following  instruction  to  the  jury  : 

"  If  the  jury  believe  from  the  evidence  that  the  note  sued 
on  in  this  case  was  given  for  a  part  of  the  indebtedness  in- 
cluded in  the  judgment  in  favor  of  Smith  &  Horn,  offered 
in  evidence,  and  that  the  defendant's  indorsement  thereof 
was  made  in  consideration  of  an  agreement  made  by  the 
plaintiff,  or  any  person  acting  by  its  authority  or  with  its 
assent,  with  him,  the  defendant,  to  release  the  levy  under 
the  executions  offered  in  evidence,  issued  upon  the  judg- 
ments confessed,  and  to  extend  the  time  for  the  payment 
of  all  Haskins'  indebtedness  to  itself,  except  one  thousand 
dollars,  and  to  stay  proceedings  upon  said  judgments  for  a 
certain  time,  and  for  no  other  or  different  consideration ; 
and  if  the  jury  further  believe  from  the  evidence  that,  after 
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the  delivery  of  said  indorsement  or  guaranty,  said  plaintiff, 
or  any  one  by  its  authority,  procurement,  or  permission, 
caused  executions  to  be  issued  upon  said  judgments,  and  the 
property  of  said  Haskins  to  be  seized  by  virtue  thereof,  and 
this  prevented  him  from  going  on  with  his  business  for  said 
time,  these  facts  constitute  a  good  defense  under  the  plead- 
ings in  this  case,  and  the  jury  should  find  for  the  defendant." 

At  the  same  time,  the  court  refused  instructions  asked 
by  appellant  which  in  substance  announced  the  doctrine 
that,  if  the  consideration  for  the  guaranty  was  that  appel- 
lant agreed  to  release  the  levy  of  its  executions,  and  give 
up  the  property  to  Haskins  and  extend  his  indebtedness  a 
definite  time,  and  appellant  did  release  the  property  as 
agreed,  and  extended  the  indebtedness  for  a  part  of  the 
stipulated  time,  but  before  the  time  expired  other  creditors 
seized  Haskins'  property,  if  then  appellant  caused  or  per- 
mitted execution  to  be  levied  upon  the  property,  the  pro- 
ceeds of  which  were  exhausted  by  prior  executions,  such 
facts  did  not  constitute  a  total  failure  of  consideration,  but 
only  a  partial  failure,  and  only  a  defense  to  the  action  to  the 
extent  of  the  actual  damages  sustained  by  appellant's  levy. 

We  do  not  regard  the  contract  under  which  appellee 
executed  the  guaranty  as  an  entire  contract  in  the  sense 
insisted  upon  by  appellee,  nor  do  we  believe  the  construc- 
tion placed  upon  it  by  the  court  to  be  the  correct  one.  The 
note  was  given  for  an  indebtedness  appellant  had  against 
Haskins  which  had  been  reduced  to  judgment.  At  the  time, 
appellant  had  levied  upon  Haskins'  property,  and  the  judg- 
ment was  well  secured.  Appellee  agreed  to  guarantee  the 
note  in  question  if  appellant  would  release  the  levies,  give  up 
the  property,  and  extend  the  time  of  payment.  To  hold, 
therefore,  after  appellant  had  given  up  the  property,  because 
it  failed  to  abide  by  the  contract  in  a  slight  particular  which 
was  no  benefit  to  the  bank  and  substantially  no  detriment 
to  Haskins,  would  defeat  entirely  a  recovery  upon  the  guar- 
anty, is  neither  equitable  nor  is  the  position  sanctioned  by 
the  authorities.     If  the  consideration  for  the  guaranty  had 
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wholly  failed,  then  no  recovery  could  be  had.  If,  on  the 
other  hand,  it  had  failed  in  part,  to  the  extent  of  the  fail- 
ure, only,  could  a  defense  be  made.  Suppose  Haskins  had 
purchased  of  appellant  $3,000  worth  of  government  bonds, 
to  be  delivered  in  six  months,  and  had  given  the  note  guar- 
anteed by  appellee  in  payment  of  the  bonds.  At  the 
appointed  time  appellant  delivers  one-half  of  the  bonds 
agreed  upon,  but  fails  for  some  reason  to  deliver  the  balance. 
We  apprehend  an  action  would  lie  as  against  the  guarantor 
to  recover  for  the  bonds  delivered,  less  such  damages  as 
Haskins  may  have  sustained  on  account  of  the  failure  of  the 
bank  to  deliver  the  entire  amount  of  bonds  agreed  upon. 
And  yet  there  is  no  substantial  difference  in  principle  be- 
tween the  supposed  case  and  the  question  here  involved,  as 
will  be  apparent  from  the  authorities.  Parsons,  in  his  work 
on  Contracts,  volume  1,  page  463,  5th  edition,  says:  <<  If 
the  consideration  and  agreement  founded  upon  it  both  con- 
sisted of  several  parts,  and  a  part  of  the  consideration 
failed,  and  the  appropriate  part  of  the  agreement  could  be 
apportioned  to  it,  then  they  might  be  treated  as  several  con- 
tracts, and  a  recovery  of  money  paid  be  had  accordingly. 
It  is  often  difficult  to  say  whether  a  consideration  is  divisi- 
ble and  capable  of  apportionment,  or  so  entire  that  it  must 
stand  or  fall  together.  Perhaps  no  better  rule  can  be  given 
than  that,  if  the  thing  to  be  done  be  in  its  own  nature  sep- 
arable and  divisible,  and  there  be  no  express  stipulation 
or  necessary  implication  which  makes  it  absolutely  one 
thing,  and  that  part  which  fails  may  be  regarded,  to  use  the 
language  of  the  court  in  one  case,  not  as  a  condition  going 
to  the  essence  of  the  contract,  in  such  case  the  failure  does 
not  destroy  the  rights  growing  out  of  the  performance  of 
the  residue.  But  the  other  party  may  have  his  claim  or 
action  for  damages  arising  from  such  failure." 

The  same  doctrine  is  announced  in  Parrish  v.  Stone,  22 
Pick.  198,  where  it  is  said :  "  The  rule  to  be  deduced  from 
the  cases  seems  to  be  this,  that,  where  the  note  is  not  given 
upon  any  one  consideration,  which,  whether  good  or  not, 
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whether  it  fail  or  not,  goes  to  the  whole  note  at  the  time  it 
is  made,  but  for  two  distinct  and  independent  considera- 
tions, each  going  to  a  distinct  portion  of  the  note,  and  one 
is  a  consideration  which  the  law  deems  valid  and  sufficient 
to  support  a  contract,  and  the  other  not,  then  the  contract 
shall  be  apportioned,  and  the  holder  shall  recover  to  the 
extent  of  the  valid  consideration,  and  no  further." 

In  Jones  v.  JBuffum,  50  111.  277,  which  was  an  action  upon 
a  promissory  note,  under  a  plea  of  partial  failure  of  consid- 
eration, it  was  held  that  it  was  competent  for  defendant  to 
show  that  the  note  was  given  in  part  for  real  estate  and  in 
part  for  improvements  which  were  to  be  made  thereon  by 
the  vendor,  but  which  were  not  made  ;  and  their  value  is  the 
extent  of  the  failure  of  consideration.  In  the  case  last  cited 
the  question  here  involved  was  not  raised,  but  the  principle 
announced  is  in  harmony  with  the  law  as  declared  in  Par- 
sons, supra.  We  are,  therefore,  of  opinion  the  court  erred 
in  giving  appellee's  second  instruction  and  others  of  a  like 
character. 

There  is  another  branch  of  the  case  in  which  we  can  not 
sustain  the  rulings  of  the  circuit  court.  It  was  contended 
by  appellee  that  Ingersoll  &  MeCune  were  attorneys  for 
appellant,  and  the  bank  was  bound  by  what  the  attorneys 
did  in  negotiating  with  appellee  to  guarantee  the  note.  The 
testimony,  in  our  judgment,  did  not  warrant  the  inference 
that  they  were  acting  for  the  bank,  but  they  were  the  attor- 
neys of  Haskins.  But,  even  if  Ingersoll  &  MeCune  had 
acted  for  the  bank,  the  testimony  which  was  admitted  in 
regard  to  Shaver,  county  treasurer,  and  Wood,  who  ob- 
tained the  money,  and  the  connection  of  the  bank  with  that 
transaction,  had  no  bearing  whatever  upon  the  issues  in  this 
case,  and  it  was  error  to  allow  it  to  go  to  the  jury.  The 
testimony  was  of  such  a  character  that  it  could  not  fail  to 
prejudice  appellant's  case  in  the  minds  of  the  jury.  For 
the  errors  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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The  Northwestern  University 
v. 
The  People  ex  rel.  Louis  C.  Huck. 

Taxation — exemption  of  property  held  for  educational  and  religious  pur- 
poses. Under  the  constitution  of  1848  it  was  not  competent  for  the  Legisla- 
ture to  exempt  from  taxation  property  owned  by  educational,  religious,  or 
charitable  corporations,  which  was  not  itself  used  directly  in  aid  of  the  purpose 
for  which  such  corporations  were  created,  but  which  was  held  for  proiit  merely, 
although  the  profits  were  to  be  devoted  to  the  proper  purposes  of  such  cor- 
porations. 

Appeal  from  the  County  Court  of  Cook  County  ;  the  Hon. 
Martin  E.  M.  Wallace,  Judge,  presiding, 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  against  a  large  number  of  lots  belonging  to 
the  appellant,  for  the  taxes  of  1875,  amounting  to  $6,644.15. 

The  University  was  incorporated  by  special  charter  in 
1851.  In  1855  the  charter  was  amended,  section  4  provid- 
ing: "  That  all  property,  of  whatever  kind  or  description, 
belonging  to  or  owned  by  said  corporation,  shall  be  forever 
free  from  taxation  for  any  and  all  purposes." 

Some  of  the  property  was  rented,  and  the  proceeds  ap- 
plied to  the  payment  of  teachers  and  other  school  expenses. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellant. 

Mr.  George  O.  Ide  and  Mr.  John  M.  Rountree,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  facts  and  questions  made  in  this  case  are  essentially 
the  same  as  in  JSForthiv  ester  n  University  v.  The  People,  80 
111.  333.  It  will  answer  no  good  purpose  to  discuss  anew 
the  questions  raised.  Our  conclusion  was  that  it  was  not 
competent  for  the  General  Assembly,  under  the  constitu- 
tion of  1848,  to  exempt  from  taxation  property  owned  by 
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educational,  religious,  or  charitable  corporations  which  was 
not  itself  used  directly  in  aid  of  the  purposes  for  which  such 
corporations  were  created,  but  which  was  held  for  profit 
merely,  although  the  profits  were  to  be  devoted  to  the  proper 
purposes  of  such  corporations.  Elaborate  arguments  have 
been  made  to  induce  us  to  change  that  decision,  but,  after 
further  consideration,  we  see  no  reason  for  departing  from 
the  views  there  expressed. 

The  case  cited  is  conclusive  of  the  one  at  bar,  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed 

Justices  Sheldon  and  Dickey,  dissenting:  We  think 
that  by  the  constitution  the  discretion  was  to  be  exercised 
by  the  Legislature,  and,  having  been  exercised,  courts  have 
no  power  to  review  their  action  in  that  regard. 


Eunice  E.  Walker 

v. 

Daniel  A.  Denison  et  al. 


1.  Power  op  attorney — right  to  revoke.  The  principal  may  revoke  the 
authority  of  his  agent  at  his  mere  pleasure,  although  in  its  terms  the  authority 
may  be  expressly  declared  to  be  irrevocable.  There  are  exceptions  to  the  rule, 
when  the  authority  or  power  is  coupled  with  an  interest,  or  where  it  is  given 
for  a  valuable  consideration,  or  where  it  is  part  of  a  security.  In  these  cases  it 
is  irrevocable,  whether  so  expressed  or  not. 

2.  Same  — when  coupled  with  an  interest.  A  power  coupled  with  an  interest 
is  when  the  power  or  authority  is  coupled  with  an  interest  in  the  thing  itself, 
actually  vested  in  the  agent.  It  must  not  be  merely  an  interest  in  that  which  is 
produced  by  the  exercise  of  the  power.  The  former  is  irrevocable,  while  the 
latter  is  revocable,  though  expressed  to  be  irrevocable. 

3.  Where  a  power  of  attorney  authorized  the  agent  to  sell  and  dispose  of  the 
principal's  patent-right  in  all  or  any  part  of  the  United  States  and  territories, 
and  provided  that  the  attorney  was  to  account  to  the  principal  for  one-half  of 
the  net  proceeds  derived  from  sales,  after  deducting  all  necessary  expenses 
therefrom,  and  declared  the  power  to  be  irrevocable  for  two  years,  there  being 
no  transfer  of  any  right  in  the  patent,  and  no  covenant  or  undertaking  on  the 
part  of  the  attorney  to  make  expenditures,  it  was  held,  that  the  principal  might 
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revoke  the  power  at  any  time,  leaving  the  attorney  to  his  action  for  breach  of 
the  covenant  not  to  revoke. 

4.  Same  —  what  is  a  revocation.  When  the  principal,  who  has  given  a  power 
of  attorney  to  sell,  himself  sells  and  disposes  of  the  thing  before  a  sale  by  the 
agent,  this  will  be  a  revocation  of  the  power,  by  operation  of  law. 

5.  Eescission"  of  sale  — for  want  of  consideration.  Where  an  agent  under 
a  power  sold  a  patent-right  of  his  principal  for  a  certain  State,  after  a  sale 
of  the  same  territory  by  his  principal,  and  after  notice  of  such  sale,  and  received 
in  payment  a  conveyance  for  real  estate,  it  was  held,  that  as  the  sale  of  the 
territory  by  the  agent  was  without  right  and  authority,  and  the  conveyance  of 
the  land  was  made  without  consideration,  a  court  of  equity  would  require  the 
agent  and  his  wife,  to  whom  the  deed  was  made,  to  reconvey  the  land  to  the 
grantor. 

6.  Same  —  without  repayment  of  money  paid.  Where  a  conveyance  of  land 
was  canceled  for  want  of  consideration,  in  the  failure  of  title  in  a  patent-right, 
and  it  was  stipulated  that  the  use  of  the  land  was  more  than  sufficient  to  repay 
a  small  sum  of  money  also  paid  the  grantor,  it  was  held,  no  error  in  the  court 
not  to  require  the  grantor  to  repay  said  sum  of  money. 

7.  Laches  —  must  be  pleaded  to  avail.  The  objection  of  laches  in  filing  a 
bill  for  equitable  relief  must  be  raised  in  the  court  belowt  or  it  will  be  held  to 
have  been  waived. 

Appeal  from  the  Circuit  Court  of  Boone  County;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Haines  &  Tripp,  for  the  appellant. 

Mr.  S.  A.  Hurlbut,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  to  set  aside  a  deed  made  by 
the  appellees  to  the  appellant,  conveying  to  her  certain 
premises,  being  a  house  and  two  acres  of  land  situate  in 
Belvidere  in  this  State.  The  deed  was  made  under  the  fol- 
lowing circumstances : 

On  November  6,  1867,  Warren  H.  Pease,  being  the 
patentee  with  Hiram  Knapp.  under  letters  patent  from  the 
United  States,  for  an  improved  well-tube,  gave  to  J.  D. 
Walker,  now  deceased,  and  A.  B.  Peterson  a  power  of  at- 
torney constituting  them  his  attorneys  to  sell  and  dispose 
of  all  or  any  part  of  the  States  and  territories  granted  to 
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Pease  and  Knapp  in  the  letters  patent.  The  power  of 
attorney  contained  the  two  following  clauses  :  "  And  said 
attorneys  are  to  account  to  me  for  one-half  of  the  net  pro- 
ceeds derived  from  the  above  sales,  after  deducting  all  nec- 
essary expenses  therefrom."  "And  this  power  of  attor- 
ney is  not  revocable  and  can  not  be  revoked  within  two 
years  from  this  date."  The  power  of  attorney  was  recorded 
in  the  Patent  Office  of  the  United  States,  November  13, 
1867. 

Under  this  power  of  attorney,  Walker,  on  January  21, 
1868,  sold  and  conveyed  to  Daniel  A.  Denison,  one  of  the 
appellees,  the  right  to  use  and  put  down  Pease's  patent 
well-tubes  for  the  State  of  Ohio,  except  Williams  county, 
and  gave  $50  in  money,  and  a  sample  filter  valued  at  $5,  for 
the  premises  described  in  the  deed,  and  Denison  and  wife 
on  that  day  executed  to  the  appellant,  Eunice  E.  Walker,  the 
wife  of  J.  D.  Walker,  the  attorney,  the  deed  in  question. 
After  the  making  of  the  power  of  attorney,  and  before  the 
consummation  of  the  trade,  namely,  on  November  21, 
1867,  Pease,  the  patentee,  sold  and  assigned  all  his  inter- 
est in  the  patent  in  and  for  the  State  of  Ohio,  except  Wil- 
liams county,  to  Delos  A.  Danforth  and  Charles  W.  Seeley, 
who  were  aware,  at  the  time,  of  the  existence  of  the  power 
of  attorney  to  Walker  and  Peterson.  Such  assignment 
was  recorded  in  the  Patent  Office,  November  27,  1867.  At 
the  time  of  the  purchase  from  Pease,  Danforth  and  Seeley 
purchased  the  Knapp  interest  in  the  patent  from  the  widow 
and  executrix  of  Knapp.  Walker,  the  attorney,  was  noti- 
fied by  Pease  of  his  sale  and  transfer  of  the  patent  to 
Danforth  and  Seeley,  prior  to  January  21,  1868,  the  time 
of  the  execution  of  the  deed. 

The  court  below  decreed  the  relief  prayed,  and  the  de- 
fendant, Eunice  E.  Walker,  appeals. 

It  is  insisted  that  the  sale  by  Walker,  the  attorney,  to 
Denison,  on  January  21,  1868,  was  valid,  notwithstanding 
the  fact  that  Pease,  the  principal,  had  himself  previously 
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made  sale  of  all  his  interest  in  the  patent-right'  to  Danforth 
and  Seeley,  because  the  power  of  attorney  was  irrevocable 
for  two  years,  as  expressed  therein. 

It  is  not  disputed  that  the  general  rule  is,  that  the  princi- 
pal may  revoke  the  authority  of  his  agent  at  his  mere  pleas- 
ure, although  in  its  terms  an  authority  may  be  expressly 
declared  to  be  irrevocable ;  but  it  is  contended  that  the 
present  case  comes  within  one  of  the  recognized  excep- 
tions—  that  where  an  authority  or  power  is  coupled  with  an 
interest,  or  where  it  is  given  for  a  valuable  consideration, 
or  where  it  is  part  of  a  security,  there  it  is  irrevocable,  and 
whether  it  is  expressed  to  be  so  upon  the  face  of  the  instru- 
ment conferring  the  authority,  or  not.  Story  on  Ag.,  sec. 
477.  It  is  argued  that  Walker  had  an  interest  in  the  ex- 
ecution of  the  power ;  that  it  was  given  for  a  valuable  con- 
sideration, to  wit,  that  Walker  was  to  give  his  time  and 
labor  and  was  to  use  his  own  money  in  introducing  the 
patent,  and  was  to  be  reimbursed  only  out  of  the  sales  he 
should  make  during  the  two  years,  and  that  as  security  for 
the  reimbursement  this  stipulation  against  revocation  for 
the  period  of  two  years  was  inserted.  All  that  there  is 
shown  in  this  respect  is  merely  the  above  quoted  provisions 
of  the  power  of  attorney.  There  is  no  Undertaking  on  the 
part  of  Walker  in  the  instrument,  and  aside  from  those 
clauses  it  is  in  the  ordinary  form  of  a  simple  power  of  attor- 
ney given  by  a  principal.  There  was  no  proof  that  Walker 
was  to  incur  any  expenditure  of  any  kind,  or  that  he  did 
incur  any,  beyond  the  one  item  of  testimony  that,  during 
the  latter  part  of  1867  and  early  part  of  1868,  he  was  en- 
gaged under  the  power  of  attorney  in  selling  territorial 
rights  for  the  patent. 

The  mention  of  "expenses,"  in  the  power  of  attorney, 
was  not  in  the  way  of  obligation  on  Walker  to  incur  any, 
but  was  in  connection  with  his  compensation  as  attorney, 
and  in  measuring  that  he  was  to  have  one-half  of  the 
net  proceeds  of  sales  after  deducting  necessary  expenses 
therefrom. 

10  — 86th  ILL. 
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As  to  the  exception  of  a  power  coupled  with  an  interest, 
it  is  not  enough,  as  appellant  supposed,  that  the  agent  has 
an  interest  in  the  execution  of  the  power.  The  meaning  of 
that  expression  underwent  discussion  and  was  authorita- 
tively determined  in  the  case  of  Hunt  v.  Rousmaniere' s  Ad- 
ministrator, 8  Wheat.  174,  where  it  was  held  that  "  a  power 
coupled  with  an  interest"  is  where  the  power  or  authority 
is  coupled  with  an  interest  in  the  thing  itself,  actually  vested 
in  the  agent ;  and  that  it  was  not  an  interest  in  that  which 
is  produced  by  the  exercise  of  the  power.  The  latter,  and 
not  the  former,  was  all  the  interest  of  Walker  in  the  matter, 
and  the  case  can  not  be  brought  within  this  exception. 

Nor  do  we  perceive  that  it  any  more  falls  within  the  other 
exceptions  —  of  the  instrument  having  been  given  for  a  val- 
uable consideration,  or  as  a  part  of  a  security.  The  power 
of  attorney  itself  was  not  given  for  any  such  independent 
purpose.  All  that  can  be  said  in  that  regard  is  that  the 
particular  clause  in  the  instrument  against  revocation  might 
be  beneficial  to  the  agent  appointed,  in  the  way  of  profit 
derivable  from  the  exercise  of  the  agency,  and  of  securing 
compensation  for  any  services  and  expenditure  therein.  We 
do  not  consider  that  any  such  consideration  or  security 
respecting  the  mere  benefit  to  the  agent  from  the  exer- 
cising of  the  power  should,  at  least  under  the  circumstances 
here,  debar  from  revoking  the  power.  For  any  legal  injury 
Walker  may  have  sustained  from  the  revocation  he  may 
have  his  remedy  upon  the  covenant  not  to  revoke. 

The  owner  of  the  patent-right,  Pease,  having  sold  all  his 
interest  in  it  before  the  sale  by  the  agent,  Walker,  to  Deni- 
son,  that  was  a  revocation  of  the  power  of  attorney  by  oper- 
ation of  law,  the  power  of  the  principal  having  ceased  over 
the  subject  matter. 

The  sale  made  by  Walker  to  Denison  was  without  right 
and  authority,  and  the  conveyance  of  the  house  and  lot 
from  Denison,  made  thereon,  was  without  consideration. 
Walker  knew  at  the  time  that  his  principal  had  previously 
sold  to  Danforth  and  Seeley  all  that  he  pretended  to  sell  to 
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Denison,  and  the  sale  was  not  made  in  good  faith.    The  court 
below  rightly  granted  relief  and  decreed  a  reconveyance. 

In  making  the  objection  of  the  non-return  of  the  $50 
received  from  Walker,  appellant's  counsel  must  have  over- 
looked the  recital  in  the  decree  that  it  was  stipulated  by 
the  solicitors  of  the  parties,  in  open  court,  that  the  net  use 
of  the  premises  was  more  than  sufficient  compensation  to 
repay  the  cash  payment  of  $50.    This  obviates  the  objection. 

The  point  is  made,  too,  of  laches,  in  the  delay  in  bringing 
suit  — the  bill  having  been  filed  March  29,  1870.  This  ob- 
jection does  not  appear  to  have  been  in  any  way  raised  in 
the  court  below.  In  School  Trustees  v.  Wright,  12  111. 
432,  which  has  never  been  overruled,  this  court  decided  that 
this  objection  must  be  raised  in  the  court  below,  otherwise 
it  must  be  held  to  have  been  waived. 

The  decree  will  be  affirmed.  '  . 

Decree  affirmed. 


Cassius  M.  Clay 

v. 

The  People  of  the  State  of  Illinois. 

1.  Indictment  —  as  to  stating  libelous  words.  It  is  sufficient,  in  an  indict- 
ment for  libel,  to  introduce  the  libel  by  the  words,  "as  follows."  This  is  as 
certain  as  if  the  language  "  in  the  words  and  figures  as  follows  "  were  used. 

2.  Practice  —  when  the  specific  objection  should  be  made.  If  there  is  a 
variance  between  a  libelous  article  offered  in  evidence  from  the  libel  set  out 
in  an  indictment,  objection  should  be  made  to  reading  the  article  on  that 
ground,  and,  if  overruled,  an  exception  taken.  If  this  is  not  done,  the  objection 
can  not  be  raised  in  this  court. 

3.  Libel  —  what  sufficient  to  connect  party  with.  Where  a  party  voluntarily 
made  a  statement  of  facts  to  a  reporter  of  a  newspaper,  who,  after  writing  part 
of  an  article  embodying  the  facts  thus  given  him,  communicated  them  to  the 
editor  of  the  paper,  who  thereupon  wrote  and  published  the  article,  which 
proved  to  be  libelous,  and  the  article  when  set  up  in  type  was  read  to  defendant 
from  proof-sheets,  and  he  then  said  it  was  a  little  rough,  but  it  was  true,  and  let 
it  go,  and  it  was  so  published,  it  was  held,  that  he  could  not  escape  conviction 
on  indictment  because  he  did  not  write  and  publish  the  article  himself. 
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Writ  of  Error  to  the  Circuit  Court  of  Livingston  County  ; 
the  Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

This  was  an  indictment  against  Cassius  M.  Clay  for  a 
libel.    The  indictment,  omitting  formal  parts,  was  as  follows  : 

"  That  Cassius  M.  Clay  *  *  *  unlawfully  and  mali- 
ciously contriving  and  intending  to  villify  and  defame  one 
Amanda  Masters  and  Etta  Masters,  and  to  bring  them  into 
public  scandal  and  disgrace,  and  to  injure  and  aggrieve 
them,  the  said  Amanda  Masters  and  Etta  Masters,  unlaw- 
fully, maliciously,  and  willfully  did  compose  and  publish, 
and  cause  and  procure  to  be  composed  and  published,  a 
certain  false,  scandalous,  and  malicious  and  defamatory 
libel  of  and  concerning  them,  the  said  Amanda  Masters 
and  Etta  Masters,  and  caused  and  procured  the  said  false 
and  scandalous,  malicious,  and  defamatory  libel  to  be  printed 
in  a  certain  newspaper,  called  the  *  Streator  Pioneer ,'  in 
the  town  of  Streator,  in  La  Salle  county,  State  aforesaid, 
with  intent  to  circulate  and  publish,  and  afterwards  did  cir- 
culate and  publish,  the  said  false,  malicious,  and  defamatory 
libel  of  and  concerning  the  said  Amanda  Masters  and  Etta 
Masters,  so  printed  as  aforesaid  in  said  county  of  Livings- 
ton, which  false,  scandalous,  malicious,  and  defamatory  libel 
of  and  concerning  the  said  Amanda  Masters  and  Etta  Mas- 
ters, so  printed,  circulated,  and  published  in  said  county  of 
Livingston,  is  as  follows  :  «  Brutality.  Two  young  women 
maltreat  their  mother.  A  matter  which  for  brutality  is 
nearly  equal  to  anything  which  has  taken  place  in  this  vicin- 
ity for  some  time  occurred  about  seven  miles  southeast  of 
this  village  (meaning  the  village  of  Streator)  recently.  The 
actors  in  this  drama  of  real  life  are  named  Masters  (meaning 
the  said  Amanda  Masters  and  Etta  Masters)  and  we  pre- 
sume are  known  to  some  of  our  citizens.  The  father  (mean- 
ing the  father  of  the  said  Amanda  Masters  and  Etta  Mas- 
ters)  was  called  away  from  home  on  business,  leaving  with 
his  wife  (meaning  the  mother  of  the  said  Amanda  Masters 
and  Etta  Masters)  one  hundred  dollars  to  procure  the  neces- 
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saries  of  life  during  his  absence.  They  (meaning  the 
father  and  the  mother  of  the  said  Amanda  Masters  and  Etta 
Masters)  have  two  daughters,  Amanda  and  Etta  Masters 
(meaning  the  said  Amanda  Masters  and  Etta  Masters ) ,  aged 
eighteen  and  twenty,  who  now  saw  an  opportunity  to  brace 
up  and  put  on  a  little  style,  and  in  order  to  further  their 
(meaning  the  said  Amanda  Masters  and  Etta  Masters) 
scheme  demanded  the  money  of  their  mother  (meaning  the 
mother  of  said  Amanda  Masters  and  Etta  Masters).  The 
old  lady  (meaning  the  mother  of  said  Amanda  Masters  and 
Etta  Masters)  refused  to  give  it  (meaning  the  money)  up, 
and  the  two  daughters  (meaning  the  said  Amanda  and  Etta 
Masters)  attacked  (meaning  the  said  Amanda  Masters  and 
Etta  Masters  assaulted  their  mother  with  intent  to  rob  her) 
their  aged  mother  (meaning  the  mother  of  the  said  Amanda 
Masters  and  Etta  Masters),  beating  her  (meaning  the  said 
Amanda  Masters  and  Etta  Masters  assaulted  their  mother 
with  intent  to  rob  her),  and  at  last  knocked  her  down  behind 
the  stove  (meaning  thereby  the  said  Amanda  Masters  and 
Etta  Masters  knocked  down  their  mother  with  intent  to  rob 
her),  where  she  lay  insensible  for  some  time. 

"  'At  last  Mrs.  Masters  came  to  herself,  when  the  recol- 
lection of  the  brutal  treatment  she  had  received  at  the  hands 
of  those  who,  above  all  others,  should  have  loved  and  cher- 
ished her  and  done  their  utmost  to  render  her  last  days 
pleasant  and  joyous,  smoothing  out  the  wrinkles  of  care 
and  sorrow,  nearly  drove  her  wild  (meaning  thereby  that 
the  brutal  treatment  of  the  said  Amanda  Masters  and  Etta 
Masters  nearly  drove  their  mother  crazy),  and  she  (meaning 
the  mother  of  the  said  Amanda  Masters  and  Etta  Masters) 
proceeded  to  the  barn  to  hang  herself.  The  daughters 
(meaning  the  said  Amanda  Masters  and  Etta  Masters)  were 
entirely  indifferent  (meaning  to  charge  the  said  Amanda 
Masters  and  Etta  Masters  with  being  indifferent  and  not 
caring  if  their  said  mother  committed  the  act  of  suicide). 
But  an  adopted  boy,  who  is  living  with  the  family,  ran  and 
informed  the  son  of  Mrs.  Masters,  who  arrived  just  in  time 
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to  prevent  his  mother  from  carrying  her  intentions  into 
execution  (meaning  that  a  brother  of  the  said  Amanda  Mas- 
ters and  Etta  Masters  prevented  their  mother  from  com- 
mitting suicide).  After  the  brother  had  departed,  the 
daughters  (meaning  the  said  Amanda  Masters  and  Etta 
Masters)  made  another  attempt  to  assault  their  (meaning 
the  said  Amanda  and  Etta  Masters)  mother,  but  were  pre- 
vented by  an  older  married  sister  (meaning  a  sister  of  the 
said  Amanda  and  Etta  Masters)  who  informed  them  (mean- 
ing the  said  Amanda  Masters  and  Etta  Masters)  that  she 
would  protect  her  mother,  and  thus  the  matter  rests.  If 
any  of  our  Streator  old  bachelors  want  a  wife  who  will 
make  it  lively  for  them,  let  them  make  a  trip  out  to  Mas- 
ters' (meaning  the  home  of  the  said  Amanda  Masters  and 
Etta  Masters)  and  secure  one  of  these  amiable  creatures 
(meaning  either  of  the  said  Amanda  Masters  or  Etta  Mas- 
ters), and  in  about  a  year  he  will  fetch  up  in  the  insane 
asylum  with  less  hair  on  his  head  than  is  worn  by  the  editor 
of  the  Pioneer,9     Contrary,"  etc. 

Mr.  H.  N.  Eyon,  for  the  plaintiff  in  error. 

Mr.  J.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  indicted  and  convicted  of  libel  in 
the  La  Salle  circuit  court.  He  was  fined  $300  and  costs, 
and  it  was  ordered  that  he  stand  committed  until  the  same 
should  be  paid.  He  brings  the  record  to  this  court,  and 
asks  a  reversal  on  several  grounds. 

It  is  first  ur2:ed  that  the  libel  is  not  set  out  with  sufficient 
certainty,  and  the  indictment  should  for  that  reason  have 
been  quashed  on  the  motion  interposed  for  that  purpose. 
The  libel  is  introduced  into  the  indictment  by  the  words 
"  as  follows."  This  is  sufficiently  certain  —  as  much  so  as 
had  the  language  "in  the  words  and  figures  as  follows" 
been  employed.     We  regard  the  indictment,  under  our  stat- 
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ute,  which  only  requires  it  to  be  so  plainly  stated  that  the 
offense  charged  may  be  easily  understood  by  the  jury,  as 
good  in  substance  and  form.  This  indictment  answers  all  of 
these  requirements  of  the  statute,  and  the  court  did  not  err 
in  overruling  the  motion  to  quash. 

It  is  claimed  that  the  libel  read  in  evidence  was  variant 
from  that  set  out  in  the  indictment.  We  have  turned  to 
the  transcript,  and  fail  to  find  that  any  objection  was  made 
to  the  introduction  of  the  article  in  evidence  because  of  a 
variance,  or  for  any  other  reason.  And  even  if  there  are 
variances,  the  objection  should  have  been  made  when  it  was 
offered,  and  on  being  overruled  an  exception  should  have 
been  preserved.  But,  failing  to  do  so,  it  can  not  be  raised 
for  the  first  time  in  this  court. 

It  is  also  insisted  that  plaintiff  in  error  did  not  write  or 
publish  the  article,  and  is  therefore  wrongfully  convicted. 
It  is  a  familiar  maxim  that  what  a  person  does  by  another 
he  does  by  himself.  And  we  think  it  applies  in  its  full 
force  in  this  case.  He  voluntarily  gave  the  main  statements 
in  the  article  to  one  of  the  persons  connected  with  the  pub- 
lication of  the  paper,  who,  after  writing  part  of  an  article 
embodying  the  facts  thus  given  him,  communicated  them 
to  the  editor  of  the  paper,  who  thereupon  wrote  and  pub- 
lished the  article  read  in  evidence.  After  it  was  in  type  the 
article  was  read  to  plaintiff  in  error  from  the  proof-sheet. 
He  suggested  a  correction  as  to  the  course  the  family  re- 
ferred to  resided  from  Streator,  said  it  was  a  little  rough, 
but  it  was  true,  and  let  it  go.  That  he  in  substance  so  said 
to  Gale  and  Babcock  we  think  so  abundantly  proved  as  to 
require  the  jury  to  so  find. 

He  knew  it  was  in  type,  for  the  purpose  of  being  pub- 
lished in  the  paper.  He  must  have  known  it  was  read  to 
him  to  get  his  indorsement  of  the  truth  of  the  statements 
it  contained.  He  made  no  protest  or  objection  to  its  pub- 
lication, but,  on  the  contrary,  he  said  "let  it  go,"  and  it 
was  published  as  he  thus  directed.  We  may  reasonably 
infer  that  had  he  previously,  or  even  at  that  time,  directed 
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the  editor  not  to  publish  the  article,  as  it  might  not  be  true, 
and,  if  not,  that  it  would  inflict  a  grievous  wrong  on  inno- 
cent people,  it  would  never  have  appeared.  On  the  con- 
trary, he  volunteered  the  statements  on  which  the  article  is 
based  ;  hears  it  read  after  it  is  written  and  in  type  ;  hearing 
it  read,  he  says  "let  it  go,"  and  it  was  published  as  thus 
directed. 

Although  the  editor  may  be  equally  liable,  that  does  not 
exonerate  plaintiff  in  error.  He  took  an  active  part  in  its 
production  and  publication,  and  is  essentially  one  of  its 
authors  and  publishers,  and  as  such  must  be  responsible  for 
the  injury  he  has  inflicted  on  society  by  his  reckless,  if  not 
wanton  and  malicious,  conduct  in  this  matter.  It  would 
have  required  but  little  effort  to  have  learned  whether  the 
rumor,  as  he  calls  it,  was  true ;  but  he  does  not  pretend  to 
have  made  any  effort.  He  himself  admitted  that  it  was 
rough,  but  that  did  not  restrain  his  action.  We  have  no 
doubt  of  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, and,  perceiving  no  error  in  the  record,  the  judgment 
of  the*court  below  is  affirmed. 

Judgment  affirmed. 


Isaac  N.  Bassett  et  ah 

v. 

Allen  W.  Bratton. 


1.  Remedy — for  injury  under  process.  Trespass  does  not  He  for  an  injury 
occasioned  to  a  person  by  regular  process  of  a  court  of  competent  jurisdic- 
tion. The  party  procuring  a  writ  for  the  arrest  of  another  in  such  case  is  not 
liable  as  a  trespasser,  even  though  the  court  or  officer  granting  the  writ  may 
have  erred  in  judgment,  the  only  remedy  against  him  being  an  action  on  the 
case  if  he  has  acted  maliciously. 

2.  "Where  a  writ  of  ne  exeat  was  allowed  by  a  master  in  chancery  having 
general  jurisdiction  to  grant  such  writs  upon  petition  verified  by  affidavit,  it 
was  held,  that  the  party  procuring  the  issue  of  the  writ  could  not  be  liable  in 
trespass  for  an  arrest  and  imprisonment  under  the  writ  merely  because  the  facts 
on  the  hearing  did  not  sustain  the  allegations  in  the  petition,  or  even  if  the 
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facts  giving  jurisdiction  to  order  the  writ  were  defectively  stated,  and  that  if 
such  party  was  liable,  it  was  in  case  for  maliciously  procuring  the  writ  and 
the  arrest,  if  such  was  the  fact. 

3.  Master  in  chancery — power  to  grant  writ  of  ne  exeat.  The  statute 
invests  masters  in  chancery  with  authority,  in  the  absence  or  inability  of  the 
judge  to  act,  to  order  the  issuing  of  writs  of  ne  exeat,  and  provides  that  the 
writ  shall  not  be  granted  except  upon  bill  or  petition  filed,  and  affidavit  to  the 
truth  of  the  allegations  therein  contained. 

4.  Ne  exeat  —  sufficiency  of  petition  to  give  jurisdiction.  Erroneous  judg- 
ment in  respect  to  granting  a  writ  of  ne  exeat,  or  insufficiency  of  statement  in 
the  petition,  if  there  are  statements  upon  the  facts  necessary  to  authorize  the 
granting  of  the  writ,  will  not  go  to  the  point  of  jurisdiction.  Defective  state- 
ment of  the  facts  will  not  deprive  the  master  in  chancery  of  jurisdiction. 

5.  Same — petition  being  amendable  is  not  void.  A  petition  for  a  writ  of 
ne  exeat  being  amendable,  an  omission  in  the  same  of  a  material  allegation  will 
not  render  it  and  the  writ  void,  the  rule  being  that  a  void  thing  is  not  amend- 
able. 

Appeal  from  the  Circuit  Court  of  Stark  County ;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

In  December,  1872,  John  S.  Davis  placed  in  the  hands  of 
the  appellants,  Bassett  &  Connell,  attorneys  at  law,  four 
promissory  notes,  for  collection,  against  the  appellee,  Brat- 
ton,  and  William  H.  Loman.  On  February  24,  1873,  the 
attorneys  brought  a  suit  in  assumpsit  in  the  Mercer  circuit 
court,  in  favor  of  Davis,  against  Bratton  and  Loman,  upon 
the  notes,  and  on  the  same  day  sued  out  a  writ  of  attach- 
ment in  aid  of  the  suit  in  assumpsit  against  the  property  of 
Bratton.  Afterward,  in  the  absence  of  Bassett  in  California, 
Connell  prepared  a  petition  in  the  name  of  Davis  for  a  writ 
of  ne  exeat  against  Bratton,  and  on  March  6,  1873,  pre- 
sented it  to  the  master  in  chancery  of  the  county,  who  made 
an  order  for  the  issue  of  the  writ  upon  filing  the  proper 
bond  in  the  sum  of  $500,  with  Bassett  &  Connell  and  John 
T.  Connell  as  sureties.  The  bond  was  filed,  and  the  writ  of 
ne  exeat  issued  March  7,  1873,  Connell  signing  the  name  of 
Davis  to  the  bond,  by  Bassett  &  Connell,  his  agents,  and 
also  the  firm  name  of  Bassett  &  Connell  and  his  individual 
name.  Davis  subsequently  ratified  his  signature  to  the  bond. 
The  petition  for  the  writ  appears  to  be  signed  by  Davis,  and 
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the  firm  name  of  Bassett  &  Comiell  is  appended  to  it  as 
attorneys  for  complainant.  The  affidavit  of  the  truth  of  the 
allegations  in  the  petition  was  made  by  Connell.  Bratton 
was  arrested  under  the  writ,  and,  in  default  of  giving  the 
bond  prescribed  by  the  statute,  was  committed  to  and  held 
in  jail.  On  April  15,  1873,  judgment  was  rendered  against 
Bratton  in  the  assumpsit  suit  for  $579.50,  after  giving 
credit  for  an  amount  realized  under  the  attachment  process. 
Answer  was  filed  in  the  ne  exeat  proceeding  April  4,  1873, 
and  a  hearing  was  had  on  April  22,  1873,  and  a  decree  en- 
tered dismissing  the  bill.  Davis  took  an  appeal,  the  appeal 
bond  being  filed  May  1,  1873,  Bassett  being  one  of  the  sure- 
ties thereon.  Afterward,  Bratton  applied  to  one  of  the 
judges  of  this  court  for  a  writ  of  habeas  corpus  for  a  dis- 
charge from  the  imprisonment.  The  application,  by  agree- 
ment, was  considered  as  if  the  writ  had  been  issued  and  a 
return  had,  and  it  was  decided  that  Bratton  could  not  be 
held  under  the  writ  of  ne  exeat,  and  he  was  thereupon  dis- 
charged from  imprisonment. 

At  the  August  term,  1874,  of  the  circuit  court  of  Mercer 
county,  Bratton  commenced  a  suit  in  respect  of  the  forego- 
ing matters  against  Davis  and  Bassett  &  Connell,  the  decla- 
ration containing  four  counts  :  the  first  being  for  malicious 
prosecution  in  the  arrest  and  imprisonment  of  Bratton  in  the 
ne  exeat  proceeding,  reciting  the  same  at  length  ;  the  second 
and  third  being  for  malicious  prosecution  in  the  making  of 
such  arrest  and  imprisonment ;  and  the  fourth  being  for  an 
unlawful  arrest  and  imprisonment.  Davis  was  not  served 
with  process,  and  the  case  proceeded  against  Bassett  &  Con- 
nell. Upon  trial  before  a  jury  they  were  both  found  guilty 
under  the  fourth  count,  and  not  guilty  under  all  the  other 
counts,  and  the  damages  against  them  were  assessed  at 
$1,950  ;  upon  a  remittitur  of  $950,  judgment  for  $1,000  was 
rendered  against  them,  and  they  appealed. 

Mr.  Isaac  N.  Bassett  and  Mr.  James  H.  Connell, 
jpro  sese. 
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Mr.  B.  C.  Taliaferro,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

A  question  is  first  made  in  respect  to  Bassett  alone  —  that 
he  is  not  liable  because  he  did  not  participate  in  causing  the 
arrest  and  imprisonment,  being  absent  at  the  time  in  Cali- 
fornia, and  that  if  he  is  to  be  charged  it  must  be  upon  the 
mere  facts  that  he  was  a  partner  of  Connell,  assisted  on  the 
trial  in  the  ne  exeat  proceeding,  and  signed  the  ajDpeal  bond 
on  appeal  from  the  decision  therein. 

This  question  we  shall  not  consider,  as  we  are  of  opinion 
the  judgment  can  not  be  upheld  against  either  defendant. 
We  consider  that  case,  for  the  malicious  motive  and  want  of 
probable  cause  for  the  proceeding,  is  the  only  sustainable 
action  against  the  defendants,  and  they  stand  acquitted  by 
the  verdict  under  all  the  counts  containing  the  charge  of 
malicious  prosecution.  The  conviction  and  judgment  are 
upon  the  count,  alone,  in  trespass  for  the  arrest  and  false 
imprisonment,  simply ;  as  regards  which,  we  are  of  opinion 
that  the  legal  principle  that  whenever  an  injury  to  a  person 
is  occasioned  by  regular  process  of  a  court  of  competent 
jurisdiction  trespass  is  not  sustainable,  should  apply  here  in 
exoneration  of  the  defendants.  This  principle,  or  that  it 
applies  in  case  of  such  an  officer  as  here,  is  not  disputed  by 
appellee's  counsel ;  but  the  fact  of  jurisdiction  is  denied, 
and  it  is  contended  that  the  writ  was  void.  In  such  event 
the  writ  might  afford  no  protection,  and,  as  we  conceive, 
the  decision  of  this  case  turns  upon  that  point  —  whether 
or  not  the  writ  of  ne  exeat  was  void. 

The  imprisonment  was  by  an  officer,  in  obedience  to  the 
command  of  a  writ  which  the  master  in  chancery  directed 
to  be  issued.  The  statute  invests  masters  in  chancery  with 
authority,  in  the  absence  or  inability  of  the  judge  to  act, 
to  order  the  issuing  of  the  writ  of  ne  exeat.  It  provides 
that  the  writ  shall  not  be  granted  except  upon  bill  or  peti- 
tion filed,  and  affidavit  to  the  truth  of  the  allegations  therein 


156  Bassett  et  al.  v.  Bratton.  [Sept.  T. 

Opinion  of  the  Court. 

contained.  Such  petition  and  affidavit  were  here  filed ; 
and  the  only  suggestion  of  the  want  of  jurisdiction  in  any 
respect,  or  of  ground  upon  which  the  writ  is  void,  is  that 
there  was  no  allegation  of  fraud  made  in  the  petition  for  the 
writ,  and  that  because  of  the  want  thereof  the  master  in 
chancery  had  no  jurisdiction  to  order  the  issuing  of  the  writ, 
and  it  was  void. 

The  statute  itself  is  entirely  silent  in  respect  to  fraud, 
neither  requiring  any  allegation  of  it  in  the  petition,  nor 
making  it  a  requisite  of  title  to  the  writ.  It  is  only  non- 
compliance with  the  constitutional  provision  that  is  to  be 
alleged  in  this  respect ;  such  provision  being  that  "no  per- 
son shall  be  imprisoned  for  debt  unless  upon  refusal  to 
deliver  up  his  estate  for  the  benefit  of  his  creditors,  in  such 
maimer  as  shall  be  prescribed  by  law,  or  in  cases  where 
there  is  strong  presumption  of  fraud." 

The  petition  has  an  allegation  in  respect  of  fraud,  as 
follows  :  That  about  February  18th  —  prior  to  March 
6th,  when  the  petition  was  filed — Bratton,  the  debtor,  sold 
his  farm  and  other  property,  and  at  once  sold  and  assigned 
his  notes,  amounting  to  several  hundred  dollars,  for  the 
purpose  of  defrauding  the  petitioner,  and  put  the  money  in 
his  pocket,  beyond  the  reach  of  the  petitioner  in  his  attach- 
ment suit  then  pending.  It  further  alleges  that  Bratton 
intends  and  purposes  to  take  all  the  money  and  property 
he  has  out  of  the  State  of  Illinois,  and  that  he  has  no  real 
estate  except  a  small  tract  with  which  he  had  partly  secured 
the  debt  to  the  petitioner,  which  was  not  worth  over  $300 ; 
that  there  were  $500  due  on  the  notes  unsecured ;  that 
Bratton  would  not  leave  any  personal  property  in  the  State  ; 
that  he  was  going  to  Kansas,  and  had  sold  part  of  his  prop- 
erty, and  sent  part  of  it  out  of  the  State,  and  was  intend- 
ing to  take  the  remainder  and  the  said  money  out  of  the 
State. 

Here  were  facts  and  circumstances  stated  tending  to  raise 
a  presumption  of  fraud.  Whether  sufficient  in  that  respect 
the  master  in  chancery  was  the  proper  person  to  pass  upon 
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and  decide  ;  he  would  seem  to  have  adjudged  them  sufficient, 
inasmuch  as  he  'ordered  the  issuing  of  the  writ.  Whether 
he  decided  erroneously  or  not  should  not  affect  the  peti- 
tioner laying  before  the  master  the  petition  for  the  issuing 
of  the  writ,  if  in  the  judgment  of  the  master  in  chancery 
the  case  made  by  the  petition  authorized  the  granting  of  the 
writ.  Erroneous  judgment  in  such  respect,  or  insufficiency 
of  statement  in  the  petition,  where  there  were  statements 
upon  the  subject,  would  not  go  to  the  point  of  jurisdiction. 

The  master  in  chancery  had  general  jurisdiction  over  the 
subject  matter,  to  order  the  issuing  of  the  writ  upon  pre- 
sentation of  the  petition  and  affidavit,  if  in  his  judgment  a 
proper  case  was  presented  for  the  writ,  and  the  ordering  of 
the  issue  of  the  writ  would  be  in  the  exercise  of  jurisdiction 
which  he  possessed  and  was  called  upon  to  exercise. 

The  rule  in  this  class  of  cases  is  thus  laid  down  by  Bron- 
son,  C.  J.,  in  Miller  v.  Brinkerhoff,  4  Denio,  118  :  "  When 
certain  facts  are  to  be  proved  to  a  court  of  special  and  lim- 
ited jurisdiction,  as  a  ground  for  issuing  process,  if  there  be 
a  total  defect  of  evidence  as  to  any  essential  fact,  the  pro- 
cess will  be  declared  void,  in  whatever  form  the  question 
may  arise.  *  *  *  But  where  the  proof  has  a  legal  ten- 
dency to  make  out  a  proper  case,  in  all  its  parts,  for  issuing 
the  process,  then,  although  the  proof  may  be  slight  and  in- 
conclusive, the  process  will  be  valid  until  it  is  set  aside  by  a 
direct  proceeding  for  that  purpose."  And  see  Staples  v. 
Fairchild,  3  Comst.  41 ;  Matter  of  Faulkner,  4  Hill,  598. 

In  Outlaw  v.  Davis,  27  111.  467  —  a  like  .case,  involving 
the  liability  of  a  party  for  suing  out  a  capias  from  a  justice 
of  the  peace,  where  his  statement  upon  oath  did  not  make 
a  case  for  the  issuing  of  the  writ  —  this  court  said:  "We 
think,  then,  if  the  magistrate,  having  jurisdiction  of  the 
general  subject,  did  not  require  a  sufficient  statement  on 
oath  of  the  party  complaining,  such  party  could  not  possibly 
be  guilty  of  a  trespass  with  force  and  arms.  If  he  had 
acted  maliciously,  case  would  lie  against  him."  In  support 
of  the  decision  there  was  cited  the  case  of  West  v.  Small- 
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wood,  3  Mees.  &  W.  417,  in  which  it  was  said  by  Lord 
Abinger  :  "  Where  a  magistrate  has  a  general  jurisdiction 
over  the  subject  matter,  and  a  party  comes  before  him  and 
prefers  a  complaint,  upon  which  the  magistrate  makes  a 
mistake  in  thinking  it  a  case  within  his  authority,  and  grants 
a  warrant  which  is  not  justifiable  in  point  of  law,  the  party 
complaining  is  not  liable  as  a  trespasser,  the  only  remedy 
against  him  being  by  an  action  on  the  case  if  he  has  acted 
maliciously." 

We  think  the  present  case  comes  fulry  within  the  princi- 
ple of  those  decisions,  and  the  rule  above,  and  that  they 
deny  the  right  of  recovery  here.  See,  further,  Plummer 
v.  Dennett,  6  Greenl.  421 ;  Luddington  v.  Peck,  2  Conn. 
700  ;  Johnson  v.  Maxon,  23  Mich.  129. 

In  Booth  v.  Pees,  26  111.  45,  trespass  for  taking  personal 
property,  there  was  a  plea  justifying  the  taking  under  a 
writ  of  attachment.  The  question  was,  whether  there  was 
a  want  of  jurisdiction,  and  the  writ  void,  because  in  the 
affidavit  for  the  writ  the  statement  of  non-residence  was  on 
information  and  belief,  and  not  positive,  as  had  been  held  to 
be  necessary  in  Dyer  v.  Flint,  21  111.  80.  It  was  held  that, 
whilst  the  affidavit  was  defective,  as  it  was  amendable  by 
statute  it  was  not  void,  and  so  supported  the  writ  of  attach- 
ment ;  and  it  was  there  said :  "It  appears  to  be  a  rule  of 
universal  application  that  a  void  thing  is  not  amendable. " 

The  petition  for  a  writ  of  ne  exeat  is  amendable,  as  de- 
cided in  Fisher  v.  Stone,  3  Scam.  70,  where  there  was  an 
omission  in  the  bill  of  what  the  court  regarded  as  a  mate- 
rial allegation,  and  it  was  held  that  the  omission  amounted 
at  most  but  to  a  defective  statement  of  the  complaint,  which, 
upon  demurrer  being  put  in,  could  be  supplied  by  an 
amendment  of  the  bill,  and  the  order  of  the  dismissal  of 
the  bill  upon  motion,  by  the  court  below,  was  reversed. 

The  petition  for  the  writ  of  ne  exeat,  then,  being  amend- 
able, it  was  not  void  under  the  decision  in  Booth  v.  Pees, 
and  could  only  be  attacked  in  a  direct  proceeding,  and 
would  be  sufficient  to  protect  those  acting  under  it. 
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The  writ  of  ne  exeat  was  not  quashed  or  set  aside  ;  no 
exception  was  taken  to  the  sufficiency  of  the  allegations  ; 
the  petition  was  not  demurred  to,  but  answered  by  the  de- 
fendant, denying  the  allegations  ;  issue  was  taken  on  them, 
and  on  the  hearing  the  court  found  that  the  evidence  did 
not  sustain  the  allegations,  and  therefore  dismissed  the  bill. 

Our  conclusion  is  that  the  master  in  chancery  had  juris- 
diction in  the  matter  of  ordering  the  issue  of  the  writ ;  that 
it  was  not  void,  and  that  the  defendants  are  not  liable  in 
trespass  for  the  arrest  and  imprisonment. 

The  judgment  will  be  reversed. 

Judgment  reversed. 


James  Condon 

v. 

Joseph  N.  Besse, 


1.  Judgment  by  confession- — power  and  duty  of  court  to  open.  Where 
judgment  is  entered  by  confession  in  vacation  upon  a  promissory  note,  under  a 
power  attached,  and  the  defendant,  at  the  next  term  of  court,  enters  a  motion 
to  set  aside  the  judgment  and  be  allowed  to  defend,  on  the  ground  that  the 
execution  of  the  note  and  power  was  procured  by  fraud,  and  the  affidavits  in 
support  and  against  the  motion  are  irreconcilably  conflicting,  so  as  to  leave  the 
matter  in  doubt,  the  court  should  enter  a  conditional  order  allowing  pleas  to  be 
filed  and  issues  to  be  formed,  so  that  the  witnesses  could  be  examined,  leaving 
the  judgment  to  stand  to  await  the  finding  on  the  issues  formed. 

2.  Same  —  equitable  powers  of  courts  of  law.  Courts  of  law  may  exercise 
equitable  jurisdiction  over  judgments  entered  by  confession  under  warrant  of 
attorney,  and,  when  it  clearly  appears  that  the  plaintiff  was  not  entitled  to  the 
judgment,  may  set  the  same  aside ;  but,  when  it  is  involved  in  doubt  an  issue 
should  be  formed  to  try  the  defense,  leaving  the  judgment  to  stand  as  a 
security. 

Appeal  from  the  Circuit  Court  of  La  Salle  County ;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

Mr.  M.  T.  Malony,  for  the  appellant. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  La  Salle  county,  a  note,  and  power  of  attorney  to 
confess  judgment,  and  in  vacation,  on  January  7,  1876,  had 
a  judgment  by  confession  entered  against  appellant.  At  the 
January  term  of  the  court,  which  convened  a  few  days  after, 
appellant  entered  a  motion  to  set  aside  the  judgment,  and 
filed  the  affidavits  of  himself  and  three  other  persons  in 
support  of  the  motion.  He,  Latch,  and  Mary  Condon  all 
swear  that  he  is  illiterate  and  unable  to  read  and  write,  and 
that  appellee  represented  the  note  to  be  for  $100,  when  it  is 
in  fact  for  $185,  and  it  was  not  explained  to  him  that  there 
was  attached  to  it  a  power  of  attorney  to  confess  judgment. 
They  also  state  that  appellee  represented  the  note  as  not 
being  payable  for  two  years,  with  annual  interest,  when  it 
was  drawn  at  one  year. 

Wolf,  in  his  affidavit,  states  he  was  present  when  $10  was 
paid  on  the  note  for  interest,  which  was  about  a  year  after 
its  date,  and  that  sum  is  credited  on  the  note.  Appellee, 
and  Carney,  the  subscribing  witness,  both  swear  that  the 
papers  were  read  to  appellant  before  their  execution.  Thus 
it  will  be  seen  that  the  evidence  is  irreconcilably  conflicting  ; 
and  to  ascertain  Jfche  truth  of  the  matter  with  any  degree  of 
satisfaction,  the  witnesses  should  be  placed  on  the  stand 
and  subjected  to  a  cross-examination. 

In  a  case  of  this  character,  where  it  is  not  entirely  clear 
that  the  note  and  power  of  attorney  were  procured  by  fraud, 
and  that  question  is'  left  in  doubt,  the  court,  under  its 
equitable  powers,  in  controlling  its  judgments- and  process, 
and  in  furthering  justice,  should  have  entered  a  conditional 
order  setting  the  judgment  entered  in  vacation  aside,  and 
allowing  appellant  to  defend  by  interposing  pleas,  thus 
forming  an  issue  to  be  tried  by  a  jury.  If  such  a  practice 
was  not  allowed,  the  entry  of  judgments  by  confession  would 
subject   defendants,   in  numerous   cases,  to  great   wrong. 
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Where  the  greater  part  of  the  debt  is  paid,  where  the  note 
and  power  of  attorney  are  obtained  by  fraud,  or  where  any 
meritorious  defense  exists,  if  such  means  of  correcting 
wrongs  did  not  exist,  the  defendant  would  be  at  the  mercy  of 
the  plaintiff,  unless  relief  was  sought  in  equity  at  much 
expense  and  delay. 

As  early  as  the  case  of  Lake  v.  CooJc,  15  111.  353,  it  was 
held  that  courts  of  law  would  exercise  equitable  jurisdiction 
over  judgments  entered  by  confession  under  warrants  of 
attorney.  And  it  was  held  that  where  it  clearly  appears 
that  plaintiff  was  not  entitled  to  judgment  it  would  be  set 
aside,  but  where  it  is  involved  in  doubt  au  issue  should  be 
formed  to  try  the  defense  ;  but,  for  the  security  of  plaintiff, 
the  court  might  permit  the  judgment  to  stand  until  the  case 
should  be  tried.  That  case  has  been  followed  by  others 
announcing  the  same  practice,  and  they  must  be  held  to 
govern  the  case  at  bar. 

The  court  erred  in  not  permitting  an  issue  to  be  formed 
and  tried,  and  the  judgment  on  the  motion  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Thompson  Stickle 

v. 

Moses  Otto. 


1.  Evidence  —  looks  of  account —  ledger.  "When  a  party's  day-book  is  ad- 
mitted in  evidence  after  his  testifying  to  the  correctness  of  the  various  entries 
therein,  there  is  no  error  in  refusing  to  allow  him  to  give  in  evidence  his  ledger, 
which  he  testifies  is  a  correct  transcript  of  his  day-book. 

2.  Error  will  not  always  reverse — improper  instructions.  Although 
one  or  more  of  the  instructions  given  may  be  obnoxious  to  objection,  yet,  if  tak- 
ing them  all  together  as  a  whole  the  jury  could  not  have  been  misled,  the  judg- 
ment will  not  be  reversed 

3.  New  trial  — finding  when  evidence  is  conflicting.  Where  the  evidence 
is  conflicting  as  to  questions  of  fact,  this  court  will  not  grant  a  new  trial  except 

11  — 86th  ill. 
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where  it  is  clear,  taking  into  consideration  the  superior  advantage  possessed  by 
the  jury  from  seeing  the  witnesses  and  hearing  them  testify,  that  the  jury,  either 
through  prejudice,  passion,  or  mistake,  have  erred. 

Appeal  from  the  City  Court  of  Aurora ;  the  Hon.  Frank 
M.  Annis,  Judge,  presiding. 

Messrs.  Brown  &  Southworth,  for  the  appellant. 
Mr.  A.  J.  Hopkins,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

The  present  appeal  is  prosecuted  to  reverse  a  judgment 
recovered  by  Otto  against  Stickle,  in  an  action  of  assumpsit 
for  work  and  labor,  for  $162. 

Appellant  was  a  dealer  in  marble,  engaged  in  setting  up 
monuments,  etc.  ;  and,  in  August,  1873,  employed  appellee 
to  work  for  him  in  his  business.  Appellee  accordingly 
worked  for  him,  under  this  engagement,  until  in  March, 
1874,  when  the  parties  settled  their  accounts,  and  appellee 
was  paid  by  appellant  all  that  was  due  him  at  that  time. 
Appellee  then  ceased  to  work,  or,  as  the  witnesses  express 
it,  "laid  off,"  for  about  a  week,  when  he  resumed  work, 
and  continued  to  work  for  appellant  until  February,  1875, 
when  he  again  ceased  to  work,  or  "laid  off,"  for  about 
nine  days,  and  then  again  resumed  work,  which  he  contin- 
ued until  in  April,  1876.  In  addition  to  the  labor  so  per- 
formed, appellee  charged  appellant  for  the  use  of  a  horse 
for  about  eleven  months,  during  the  time,  and  also  for  the 
use  of  a  double-harness,  and  also  for  moneys  expended  in 
appellant's  business,  which  it  was  his  duty  to  repay. 

Appellant  denied  his  liability  to  pay  for  the  use  of  the 
horse  and  harness,  and  he  also  denied  that  appellee  had  ex- 
pended any  money  on  his  account.  He  also  claimed  that 
when  he  first  employed  appellee  he  agreed  only  to  pay  him 
$30  per  month  for  work  in  the  summer  and  $15  per  month 
for  work  in  the  winter ;  that  when  appellee  ceased  to  work, 
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or  "  laid  off,"  in  March,  1874,  and  before  appellee  resumed 
work,  it  was  agreed  appellant  should  thereafter  pay  him 
only  $15  per  month  ;  and  that  this  agreement  was  renewed 
in  February,  1875,  when  he  resumed  work  in  that  year. 
He  also  claimed  to  have  made  various  payments  to  appellee, 
in  money,  from  time  to  time. 

Appellee  denied  that  he  agreed  to  work  for  $15  per 
month,  except  for  a  short  time  in  the  spring  of  1874,  and 
claimed  that  all  his  other  work  was  to  be  paid  for  at  the 
rate  of  $30  per  month. 

The  evidence  on  the  conflicting  claims  was  contradictory. 
Among:  other  evidence  relied  on  was  that  of  the  books  of 
account  of  the  respective  parties. 

It  appears  that  appellant,  after  testifying  to  the  correct- 
ness of  the  entries  in  his  day-books,  of  the  various  items  of 
his  account  against  appellee,  was  permitted  to  give  his  day- 
books in  evidence,  and  that  he  then  proposed  to  also  give 
in  evidence  his  ledger;  but  the  court,  on  appellee's  objec- 
tion, refused  to  permit  the  ledger  to  be  given  in  evidence. 

Appellant  argues  that  this  was  error.  He  says  it  was 
competent  evidence  as  a  memorandum,  even  if  it  was  not  as 
a  book  of  accounts,  and  he  cites  Wolcott  et  al.  v.  Heath,  78 
111.  433,  in  support  of  his  position.  All  that  is  held  in  that, 
and  the  other  kindred  cases  cited  by  him  from  the  New  York 
reports,  is,  that  where  a  party  makes  daily  entries  of  trans- 
actions in  his  books,  he  may  refresh  his  memory  therefrom, 
and  it  is  error  to  exclude  evidence  derived  from  such  source. 

Prince  v.  Siceet,  4  Mass.  569,  also  cited  by  appellant, 
holds  simply  that,  when  an  account'is  transferred  to  a  ledger 
from  a  day-book,  the  ledger  should  be  produced,  that  the 
other  party  may  have  advantage  of  any  items  entered  therein 
to  his  credit. 

This  case,  obviously,  has  no  application.  The  opposite 
party  does  not  ask  the  benefit  of  the  ledger,  and  the  party 
producing  it  does  not  pretend  it  affords  evidence  of  any  item 
of  his  account  not  embraced  in  the  day-books  and  previously 
testified  to  by  him. 
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The  items  in  the  ledger  are,  as  appellant  testified,  correct 
transcripts  from  the  day-books  ;  and  this  is  all  that  is  claimed 
for  them.  His  position,  then,  is,  he  first  testifies  to  his 
accounts,  refreshing  his  memory  from  his  day-books,  giving 
item  by  item,  then  corroborates  this  by  the  day-books  them- 
selves ;  he  then,  although  claiming  that  this  evidence  is  full 
and  complete  as  to  his  accounts,  asks  to  further  corroborate 
it  by  giving  in  evidence  the  ledger.  If,  as  he  says,  the  en- 
tries in  the  ledger  are  only  copies  from  the  day-books,  what 
can  the  ledger  possibly  prove  that  is  not  already  proved  by 
the  day-books?  If  the  account  in  the  ledger  is  accurate,  it 
is  only  so  because  it  correctly  refers  to  an  accurate  account 
in  the  day-books.  We  have  never  yet  heard  it  claimed  that 
evidence  of  the  accuracy  of  an  account  is  affected  by  the 
number  of  times  the  account  has  been  transcribed. 

It  is  impossible  to  conceive  how  appellant  was  injured  by 
excluding  his  ledger. 

With  regard  to  the  instructions  to  which  objection  is 
urged,  we  deem  it  necessary  to  only  say,  while  some  one  qy 
more  of  them,  taken  singly,  is  obnoxious  to  objection,  we 
think,  taking  the  whole  together,  the  jury  could  not  have 
been  misled  as  to  the  law. 

The  real  controversy  was  one  of  fact.  A  jury,  from 
their  superior  advantage  in  seeing  the  witnesses  and  hearing 
them  testify,  would,  in  general,  be  more  apt  to  have  an 
accurate  idea  of  the  relative  worth  of  the  evidence  of  the 
different  witnesses  than  a  court  by  merely  reading  a  tran- 
script from  a  bill  of  exceptions.  Much  allowance  is,  there- 
fore, always  given  in  favor  of  the  verdict  of  a  jury  on  this 
ground :  and  only  when  it  is  clear,  taking  such  allowance 
into  consideration,  that  the  jury,  either  through  prejudice, 
passion,  or  mistake,  have  erred,  is  it  the  duty  of  an  appel- 
late court  to  set  their  verdict  aside. 

We  do  not,  in  the  present  instance,  perceive  such  cause 
to  disturb  the  verdict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Walter  S.  Babcock 

v. 

William  Blancharp  et  al. 

1.  Subeogation  —  infavor  of  guarantor  paying  note.  Where  a  party  guar- 
antees the  payment  of  a  promissory  note  for  the  accommodation  of  another,  and, 
on  default  of  payment  by  his  principal,  pays  the  same  to  the  holder,  the  law 
will  imply  a  promise  on  the  part  of  the  principal  to  repay,  and  the  guarantor 
will  be  subrogated  to  the  rights  of  the  holder,  to  whom  he  makes  payment. 

2.  Assignor  —  liability  where  maker  of  note"  is  insolvent.  The  assignor  of  a 
note  is  liable  to  the  holder  where  the  maker  is  insolvent  when  the  note  matures, 
when  the  declaration  counts  on  such  liability. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  John  G.  Eogers,  Judge,  presiding. 

Mr.  M.  F.  Heenan,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellees. 

•  Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Cook  circuit  court,  by 
William  Blan chard,  John  J.  Borland,  and  Horatio  G. 
Billings,  plaintiffs,  and  against  Walter  S.  Babcock,  de- 
fendant, as  indorser  and  guarantor  of  the  note  of  one  Henry 
E.  Pickett,  and  as  guarantor  of  the  note  of  A.  C.  Prout  & 
Co.  There  was  a  plea  of  the  general  issue,  and  a  special 
plea  denying  the  execution  of  the  guaranty,  verified  by  affi- 
davit. There  was  a  trial  by  jury  and  a  verdict  for  the 
plaintiffs.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict ;  to  reverse  which  the  de- 
fendant appeals. 

The  facts  of  the  case  are  briefly  these  :  ■  On  October  11, 
1873,  the  Merchants'  National  Bank  of  Chicago  held  ap- 
pellant's note  for  $2,000,  which  had  been  made  to  appellees 
and  by  them  indorsed  to  the  bank.  The  note  having  matured, 
appellant  went  to  the  bank  and  proposed  to  the  cashier  to 
take  it  up  by  the  payment  of  $1,000  in  cash,  and  a  note 
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made  by  Henry  E.  Pickett,  payable  to  the  order  of  ap- 
pellees, at  his  office,  in  thirty  days.  The  cashier  assented 
to  this  arrangement  if  appellant  would  obtain  the  indorse- 
ment of  appellees  on  the  note  of  their  guaranty.  Appel- 
lant took  the  note  and  returned  with  it,  the  names  of 
appellees  being  indorsed  thereon,  he  himself  having  previ- 
ously put  his  name  on  the  note.  The  note  not  having  been 
paid  at  maturity,  appellees  were  obliged  to  pay  it,  which 
they  did,  and  bring  this  action. 

The  principal  question  is,  did  appellant  make  this  guar- 
anty as  alleged,  and  at  the  time  alleged?  On  this  point 
testimony  was  heard,  and  we  are  unable  to  say  the  jury 
decided  against  its  weight. 

The  liability  of  appellant  as  guarantor  being  established ,  it 
needs  no  argument  to  show  that  appellees,  having  paid  the 
note,  were  subrogated  to  all  the  rights  of  the  bank  as  against 
appellant.  They  put  their  names  on  the  note  at  the  request 
and  for  the  benefit  and  accommodation  of  appellant,  and  the 
law  implies  a  promise  on  his  part  to  repay. 

But  if  there  was  only  a  simple  assignment  of  this  note  by 
the  indorsement  of  appellant,  there  is  a  count  to  put  his 
liability  on  the  ground  of  the  insolvency  of  the  maker,  the 
proof  of  which  is  clear  and  uncontradicted. 

The  facts  and  the  law  are  with  appellees,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


The  People,  for  the  use  of  Michael  Stenger, 

v. 

Edward  K.  Allen. 

I.  Administrator's  bond  —  liability  of  surety.  "Where  an  administrator 
of  an  estate  dies,  and  his  surety  on  his  bond  succeeds  him,  and  he  is  sued  as 
such  surely  on  the  bond,  he  will  be  liable  only  for  the  acts  of  the  deceased  ad- 
ministrator, and  not  for  moneys  that  came  into  his  hands  as  such  successor. 
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2.  Former  recovery  —  when  and  how  far  a  bar.  Where  an  adminis- 
trator of  an  estate  collected  money  from  various  persons  for  brick  sold  by  his 
intestate,  and  delivered  the  same  to  his  surety  to  hold  the  same,  and  a  party 
having  a  chattel  mortgage  on  the  brick  sued  such  custodian  for  money  had  and 
received  to  his  use,  claiming  $1,000,  but  recovered  only  $517,  this  will  be  no 
bar  to  an  action  by  the  same  creditor  upon  the  administrator's  bond  for  not  ac- 
counting for  the  balance  of  such  money  as  assets  of  the  estate.  As  to  the  sum 
recovered  in  the  former  action,  it  seems  it  is  a  bar  to  a  further  recovery,  but  not 
as  to  any  surplus  received  by  the  administrator. 

Appeal  from  the  City  Court  of  Aurora ;  the  Hon.  Frank 
M.  Annis,  Judge,  presiding. 

Mr.  B.  F.  Parks,  for  the  appellant. 

Mr.  M.  O.  Southworth  and  Mr.  Charles  Wheaton,  for 
the  appellee. 


♦ 


Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  name  of  the  people, 
for  the  use  of  Michael  Stenger,  against  Edward  K.  Allen, 
on  an  administrator's  bond  which  Allen  had  executed  as  the 
surety  of  Otto  Groch,  who  was  appointed  administrator  of 
the  estate  of  his  father,  Robert  Groch,  deceased.  Upon  a 
trial  in  the  City  Court  of  Aurora,  before  a  jury,  the  issues 
were  found  in  favor  of  the  defendant,  and  the  plaintiff  in 
the  action  has  taken  this  appeal. 

After  the  death  of  Otto  Groch,  the  administrator,  the 
security  on  the  bond,  Edward  R.  Allen,  succeeded  to  the 
administration  of  the  estate,  and  as  such  certain  moneys 
belonging  to  the  estate  of  Robert  Groch  came  into  his  hands. 
Appellant,  in  his  argument,  claims  this  as  a  portion  of  the 
money  he  is  entitled  to  recover  in  this  action.  In  this, 
however,  he  is  in  error.  It  will  be  observed  that  this  suit 
is  brought  upon  the  bond  executed  by  the  administrator, 
Otto  Groch,  and  can  only  call  in  question  his  acts  and  doings 
as  such.  If  Allen,  as  administrator,  fails  to  discharge  any 
duty  enjoined  upon  him  by  law,  the  proper  time  to  call  in 
question  his  acts  as  such  will  be  when  he  and  his  surety 
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shall  have  been  sued  on  his  official  bond  for  neglect  of  duty. 
It  will  not,  therefore,  be  necessary  to  give  any  considera- 
tion whatever  to  the  funds  that  Allen  has  received  as  admin- 
istrator, as  his  official  acts  are  not  involved  in  this  litigation. 

The  ground  of  action,  as  averred  in  the  declaration,  is,  in 
substance,  that  a  large  amount  of  property  and  money  came 
into  the  hands  of  Otto  Groch  while  he  was  administrator, 
and  belonging  to  the  estate  of  Eobert  Groch,  which  he 
neglected  and  failed  to  account  for.  Under  the  averments 
of  the  declaration  and  the  pleas  filed  in  answer  thereto,  it 
wTas  a  plain  question  of  fact,  whether  the  administrator  had 
received  more  money  than  he  had  paid  out ;  and  as  it  was 
a  question  of  fact,  purely,  for  the  consideration  of  the  jury, 
had  the  law  involved  in  the  case  been  properly  given  to  the 
jury,  w#  would  not  regard  it  as  a  duty  to  disturb  the  finding. 
We  shall  not,  therefore,  enter  upon  a  discussion  of  the  ad- 
ministrator's account,  but  leave  that  to  be  passed  upon  by 
another  jury,  as  the  judgment  will  have  to  be  reversed  on 
the  ground  that  the  law  was  not  properly  given  to  the  jury 
in  the  instructions  of  the  court.  A  brief  reference  to  the 
facts,  however,  will  be  necessary  in  order  to  a  proper  un- 
derstanding of  the  decision  of  the  court  in  giving  and  re- 
fusing instructions. 

It  appears  from  the  evidence  contained  in  the  record  that 
when  Robert  Groch  died  he  was  indebted  to  Michael  Stenger 
in  a  large  amount,  which  indebtedness  was  secured  by  a 
mortgage  on  real  estate,  and  also  a  chattel  mortgage  on 
1,000,000  of  brick  then  in  possession  of  Robert  Groch.  A 
portion  of  the  brick  was  sold  to  different  persons,  and  the 
money  arising  from  the  sale  was  collected  by- the  adminis- 
trator, which  he  paid  over  to  Allen.  When  Allen  received 
this  money  he  knew  it  was  the  proceeds  of  a  part  of  the 
brick  upon  which  Stenger,  appellant,  held  the  mortgage. 
Subsequently  Stenger  sued  Allen  for  this  money,  claiming 
that  it  did  not  belong  to  the  estate,  but  to  him  by  virtue  of 
the  lien  of  the  chattel  mortgage  on  the  brick  from  which 
the  money  was  realized.     The  amount  for  which  the  action 
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was  brought  was  about  $1,000,  and  it  had  been  collected  by 
the  administrator,  in  small  sums,  from  various  persons  who 
had  each  bought  a  small  quantity  of  the  brick.  In  the 
action  Stenger  recovered  a  judgment  for  $517.  The  bill 
of  particulars  filed  with  appellant's  declaration  in  this  case, 
wherein  he  charged  the  administrator  with  having  received 
certain  moneys  belonging  to  the  estate,  with  which  he  should 
be  charged,  appeared  to. contain  some  of  the  same  items 
that  were  embraced  in  his  account  against  Allen  in  the 
action  brought  against  him. 

Upon  this  state  of  facts  appellant  asked  the  following 
instruction : 

"6.  If  the  jury  believe,  from  the  evidence,  that  Otto 
Groch  received,  as  belonging  to  the  estate  of  Robert  Groch, 
twelve  hundred  dollars,  more  or  less,  and  in  a  suit  between 
Michael  Stenger  and  E.  R.  Allen,  who  was  custodian  of  the 
funds  for  Otto  Groch,  it  was  decided  that  five  hundred 
dollars  of  said  fund,  only,  belonged  to  Stenger,  and  he  was 
only  required  to  pay  five  hundred  dollars  of  it,  then  what 
remained  over  and  above  the  five  hundred  dollars  belongs 
to  the  estate,  and  must  be  accounted  for  in  due  course  of 
administration.  Otto  Groch  could  not  protect  it  because 
Stenger  did  not  recover  the  whole  of  it.  It  belonged  either 
to  Stenger  or  the  estate  of  Robert  Groch,  and  it  must  be 
accountable  for  all  that  was  recovered,  as  belonging  to 
the  estate ;  and  if  he  had  to  pay  Stenger  five  hundred 
dollars  of  the  fund,  then  he  would  be  allowed  to  have  a 
deduction  for  that  amount,  and  no  more." 

Which  the  court  refused,  and  at  the  instance  of  appellee, 
gave  an  instruction  as  follows  : 

"  8.  The  jury  are  instructed  that  all  accounts  introduced 
in  evidence  by  Stenger  in  the  other  case  of  Stenger  against 
Allen,  and  submitted  to  the  jury  in  that  case,  can  not  be 
brought  in  again  in  this  case  and  litigated  over  again,  but 
such  other  litigation  is  a  bar  to  such  accounts,  no  matter 
whether  Stenger  recovered  all  he  claimed  in  such  other  suit 
or  not,  unless  the  proof  in  this  case  should  show  that  cer- 
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tain  of  these  claims  could  not  be  brought  into  the  other 
case  in  any  event,  and  that  the  jury  rejected  them  on  that 
account ;  but  the  evidence  of  Stenger  in  this  case,  as  to 
what  jurymen  told  him  about  rejecting  claims,  is  no  evi- 
dence in  this  case  that  they  were  so  rejected." 

It  is  apparent  that  any  and  all  items  which  Stenger 
recovered  in  the  action  against  Allen  could  not  be  recovered 
in  this  action.  Stenger,  in  his  action  against  Allen,  based 
his  right  of  recovery  on  the  ground  that  the  lien  he  acquired 
by  the  chattel  mortgage  followed  and  attached  to  the 
money  derived  from  a  sale  of  the  mortgaged  property.  If 
that  be  true,  the  money  he  recovered  did  not  become  the 
property  of  the  estate ;  but  because  he  brought  his  action 
for  and  claimed  $1,000,  but  on  the  trial  only  established  a 
right  or  title  to  one-half  that  amount,  it  by  no  means  fol- 
lows that  the  administrator  could  appropriate  the  other 
half  of  the  money  which  he  had  received  as  assets  of  the 
estate,  to  his  own  use,  and  not  be  required  to  account  for 
the  same  as  assets  of  the  estate. 

The  action  brought  by  Stenger  against  Allen  was  not  a 
bar  to  this  action  on  the  bond  of  the  administrator.  The 
former  was  brought  to  recover  money  had  and  received  to 
and  for  the  use  of  the  plaintiff  in  the  action,  while  the  latter 
is  upon  the  bond  of  the  administrator,  to  hold  the  surety 
liable,  according  to  the  conditions  of  the  bond,  for  assets 
not  accounted  for.  The  two  actions  are  not  between  the 
same  parties,  nor  to  recover  the  same  thing,  and  we  perceive 
no  ground  for  holding  that  the  one  action  would  be  a  bar  to 
the  other.  From  the  evidence  it  was  a  question  for  the  jury 
to  say  what  items  in  the  account  had  been  recovered  in  the 
former  action  as  money  belonging  to  Stenger,  and  if  any- 
thing1 remained  which  had  been  collected  as  assets  of  the 
estate,  then  the  administrator  or  the  surety  on  the  bond 
would  be  held  responsible  for  the  amount,  whatever  it  might 
be.  The  court,  therefore,  erred  in  refusing  appellant's 
sixth  instruction  and  in  giving  the  eighth  instruction  for 
appellee. 
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There  were  other  instructions  refused  for  appellant,  and 
some  given  for  appellee  where  similar  objections  will  apply, 
but  we  do  not  deem  it  necessary  to  discuss  them,  as  what 
has  been  said  in  regard  to  the  two  instructions  will  obviate 
all  difficulties  on  another  trial. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Sisters  of  Loretto,  of  Chicago, 

v. 
The  Catholic  Bishop  of  Chicago. 

1.  Evidence  —  degree  of  evidence — whether  deed  procured  by  unfair  means. 
Clear  and  satisfactory  evidence  to  show  that  a  conveyance  of  property  was 
obtained  by  the  use  of  unfair  means,  or  that  undue  influence  was  exercised  in 
procuring  its  execution,  ought  to  be  made  to  warrant  a  decree  canceling  what 
was  done,  and  the  same  degree  of  proof  is  required  to  show  that  the  deed  is  a 
forgery,  where  it  is  regularly  acknowledged. 

2.  Same  —  evidence  to  show  a  forgery.  The  fact  that  the  notary  taking  the 
acknowledgment  of  a  deed  is  not  certain  that  the  party  in  whose  name  it  is 
executed  is  the  same  person  whose  acknowledgment  he  took,  and  that  he  thinks 
the  person  who  signed  and  acknowledged  the  same  was  a  smaller  person,  is  not 
suflicient  to  overcome  the  certificate  of  the  officer  made  at  the  time,  especially 
where  the  premises  are  abandoned  and  given  to  the  grantee  without  objection, 
immediately  after. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  W.  B.  Scates,  for  the  appellant. 

Messrs.  Caulfield,  Patton  &  Honore,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  litigation  concerns  property  the  title  to  which  had 
previously  been  in  the  Catholic  bishop  for  the  use  of  the 
people  of  a  parish  in  Chicago.     From  1863  to  1869  it  was 
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occupied  by  a  number  of  ladies  belonging  to  an  order  known 
as  "  Sisters  of  Loretto,"  a  society  for  religious  consecration. 
During  that  time  they  were  engaged  in  teaching,  partly  a 
free  school  and  partly  for  a  compensation  paid  by  pupils  re- 
ceivino;  instruction.  The  income  from  that  source  was  to 
defray  ordinary  expenses.  In  1869  the  persons  engaged  in 
that  work  became  incorporated,  under  the  laws  of  this  State, 
by  the  name  of  "  Sisters  of  Loretto,  of  Chicago."  After 
Bishop  Duggan  became  insane,  the  property  was  conveyed, 
or  attempted  to  be  conveyed,  to  the  corporation  by  Father 
Halligan,  who  was  then  temporary  administrator  of  the 
diocese.  His  authority  to  make  any  conveyance  of  real 
property  held  in  trust  for  the  use  of  the  church  is  ques- 
tioned, and  it  is  very  doubtful  whether,  according  to  the 
usages  of  the  church,  he  possessed  any  power  to  alienate 
its  real  property.  But  that  question  need  not  be  passed 
upon  in  making  this  decision. 

While  the  corporation  was  in  possession  of  the  property, 
valuable  improvements  were  made,  furniture  was  purchased 
for  use  in  it,  assessments  against  the  property  paid,  and 
perhaps  some  mortgage  indebtedness  assumed.  On  account 
of  ill  health  of  the  lady  superior,  who  was  also  president  of 
the  corporation,  she  became  unable  to  manage  its  affairs, 
and  there  being  no  one  in  the  corporation  who,  in  the 
opinion  of  the  bishop,  was  entirely  competent  or  fit  to  be 
promoted  to  that  position,  he  recommended  the  organization 
should  be  abandoned  and  the  property  reconveyed  to  the 
bishop  in  trust,  according  to  the  usage  of  the  church.  A 
deed  was  prepared,  and  on  August  11, 1871,  it  was  executed 
by  the  president  and  secretary  of  the  corporation,  and  the 
corporation  seal  attached  before  a  notary  public,  who  certi- 
fied the  acknowledgment.  That  deed  was  delivered,  and 
placed  on  record  in  the  proper  office.  The  consideration 
specified  in  the  deed  was  nominal,  and  it  does  not  appear 
anything  was  paid  directly  to  any  of  the  corporators,  to 
induce  its  execution.  Of  course  the  property  remained 
subject  to  the  indebtedness  placed  upon  it  by  the  corpora-. 
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tion,  and  it  is  in  proof  the  bishop  refunded  to  a  postulant  in 
the  order  a  considerable  sum  of  money  she  had  advanced  to 
the  corporation,  that  he  paid  small  bills  that  had  been  con- 
tracted by  the  corporation,  and  advanced  small  sums  of 
money  to  several  corporators,  when  they  were  about  leaving 
to  seek  situations  elsewhere.  Within  a  few  days  after  the 
making  and  delivery  of  the  deed  to  the  bishop  for  the  prop- 
erty, all  the  corporators  left  the  premises,  a  number  of  them 
going  to  other  States.  So  far  as  shown  by  the  record,  all 
of  them  abandoned  the  corporation  and  the  property,  ex- 
cept Rosanna  M'Sweenie,  who  was  known  in  the  order  or 
community  of  which  she  was  a  member  as  Mother  Ferdinand. 
About  three  years  after  the  property  had  been  surrendered 
she  caused  this  bill  to  be  filed  to  set  aside  and  cancel  the 
deed  as  a  cloud  upon  the  title,  and  thereafter  prosecuted  the 
suit  with  all  the  vigor  her  means  would  permit ;  but  she 
died  before  the  cause  was  heard  in  the  court  below.  It 
does  not  appear  any  one  of  the  corporators  now  claims  to 
have  any  interest  in  the  affairs  of  the  corporation,  or  the 
property  that  had  belonged  to  it. 

Two  reasons  are  assigned  why  this  deed  reconveying  the 
property  to  the  bishop  should  be  canceled :  first,  it  is  not 
the  voluntary  act  of  the  grantors ;  and,  second,  it  was 
never  in  fact  signed  by  the  president  of  the  corporation  by 
whom  it  purports  to  have  been  executed. 

On  examination  no  satisfactory  evidence  is  found  of  any 
undue  influence  exercised  by  the  bishop,  or  any  of  those 
persons  alleged  to  have  been  in  conspiracy  with  him,  over 
the  corporators  or  any  of  them,  to  induce  the  making  of  the 
deed.  The  notary  who  certified  the  acknowledgment  was 
examined,  and  testified  he  was  alone  in  the  room  with 
Mother  Ferdinand,  president  of  the  corporation,  and  Sister 
Jane  Frances,  secretary,  when  they  signed  and  acknowledged 
the  deed  and  affixed  the  seal  of  the  corporation.  His  state- 
ment is,  these  ladies  were  much  excited,  and  declared  they 
were  unwilling  to  make  the  conveyance.  Accordingly,  he 
says,  he  advised  them  he  could  not  take  their  acknowledg- 
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ment  to  the  deed  unless  it  was  their  voluntary  act.  On 
attempting  to  leave  the  room,  he  says,  they  beckoned  him 
to  come  back,  saying  they  must  execute  the  deed  or  the 
bishop  would  "  send  them  to  purgatory."  Sister  Jane 
Frances'  testimony  was  not  taken  on  this  or  any  other 
branch  of  the  case  ;  but  Mother  Ferdinand  does  not  say,  in 
her,  testimony,  the  bishop  ever  made  such  threats  to  her, 
nor  that  she  would  have  been  influenced  in  the  slightest 
degree  in  her  conduct  had  any  such  threats  been  made. 
According  to  the  testimony,  while  the  members  of  that 
church  may  believe  in  the  existence  of  "  purgatory,"  they 
do  not  believe  the  bishop  or  any  priest  has  power  to  consign 
persons  to  such  punishment ;  and  these  corporators,  being 
most  zealous  members,  espousing  the  faith,  must  have  been 
familiar  with  the  tenets  of  the  church  on  that  subject.  It 
is  hardly  probable  the  corporators  could  have  been  influenced 
in  their  action  by  any  such  consideration,  and  especially 
Mother  Ferdinand,  who,  notwithstanding  her  great  physical 
infirmities,  seems  to  have  been  at  the  time  a  woman  of 
extraordinary  energy  and  will-power.  But  the  bishop  and 
all  others  accused  deny  they  ever  made  any  such  threats  or 
used  any  harsh  means  to  influence  the  making  of  the  deed, 
and  we  are  not  prepared  to  hold  that  their  positive  denial 
in  that  respect  is  overcome  by  anything  in  the  record. 

On  the  other  branch  of  the  case,  the  president  of  the 
corporation  testified  she  never  signed  the  deed  reconveying 
the  property  to  the  bishop ;  that  her  name  thereto  is  a 
forgery ;  and  the  notary  is  not  certain  she  is  the  same 
person  whose  acknowledgment  he  took  as  having  executed 
the  deed.  His  impression  is,  the  woman  who  signed  and 
acknowledged  it  was  a  smaller  woman.  That  is  the  princi- 
pal evidence  on  this  subject,  and  it  is  certainly  not  sufficient 
to  overcome  the  certificate  of  the  officer,  made  at  the  time. 
The  acts  of  the  parties  interested  are  inconsistent  with  the 
theory  of  the  case  advanced,  that  the  signature  of  the 
president  of  the  corporation  to  the  deed  is  a  forgery.  As 
we  have  seen,  within  a  few  days  after  the  making  of  the 
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deed  the  corporators  voluntarily  left  the  premises,  Mother 
Ferdinand  among  the  others.  Had  she  signed  no  deed,  it  is 
singular  indeed  she  would  have  voluntarily  left  the  property 
without  making  any  inquiry  why  it  was  being  abandoned. 
But  that  she  did  not  do.  It  is  conceded  the  deed  was 
signed  and  acknowledged  by  the  secretary  of  the  corporation, 
Sister  Jane  Frances,  and  if  it  is  true  Mother  Ferdinand  was 
personated  on  that  occasion  by  another  woman,  the  fact 
could  have  been  established  by  the  testimony  of  Sister  Jane 
Frances  had  it  been  taken.  Her  testimony  would  have  been 
all  important  in  settling  this  controverted  fact  in  the  case. 
She  resided  in  Alabama,  and  her  place  of  residence  was 
known  to  Mother  Ferdinand  when  her  deposition  was  taken  ; 
but  no  effort  seems  to  have  been  made  to  secure  her 
evidence  —  at  least  it  was  not  taken.  The  fact  that  all  the 
corporators  abandoned  the  property,  and  that  no  one  since, 
except  Mother  Ferdinand,  has  made  any  effort  to  recover  it, 
is  some  evidence,  though  it  may  be  slight,  that  they  under- 
stood the  property  had  been  reconveyed  by  the  proper 
officers  of  the  corporation. 

Both  parties  have  indulged  in  complaint  as  to  the  conduct 
of  the  other.  It  may  be  this  invalid  woman  was  not  treated 
with  that  kindness  her  great  sufferings  demanded,  and  es- 
pecially in  view  of  the  fact  she  had  consecrated  her  life  to 
doing  good  in  a  religious  order  that  inhibits  all  pecuniary 
gains  to  its  individual  members  ;  but,  whether  that  is  so  or 
not,  it  has  no  bearing  on  the  questions  relating  to  the  prop- 
erty. The  evidence  in  the  record  as  to  both  points  made 
against  the  deed  is  contradictory  in  the  extreme,  and  much  of 
it  totally  irreconcilable.  That  clear  and  satisfactory  evi- 
dence is  wanting,  to  show  the  reconveyance  of  the  property 
to  the  bishop  was  obtained  by  the  use  of.  unfair  means,  or 
that  any  undue  influence  was  exercised  by  any  one  over 
any  of  the  corporators,  or  that  the  president's  signature  to 
the  deed  was  a  forgery,  that  ought  to  be  made  to  warrant  a 
decree  canceling  what  was  done. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Levi  Compton  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Pleading — general  issue  to  scire  facias.  The  plea  of  mil  tiel  record  to  a 
scire  facias  on  a  forfeited  recognizance  amounts  to  a  plea  of  the  general  issue, 
putting  in  issue  the  record  of  the  recognizance  and  the  declaration  of  its  for- 
feiture. 

2.  Same  —  carrying  demurrer  back.  Where  a  plea  of  the  general  issue 
is  filed,  a  demurrer  to  another  plea  can  not  be  carried  back  to  the  declaration. 

3.  Scire  facias  —  is  both  process  and  pleading.  A  scire  facias  on  a  for- 
feited recognizance  supplies  the  place  of  both  summons  and  declaration. 

4.  Same  —  description  of  court  in  which  recognizance  was  taken.  "Where  a 
scire  facias  recites  that  the  defendants,  "then  and  there,  to  wit,"  etc.,  "in  open 
court,"  entered  into  the  recognizance,  this  will  sufficiently  show  it  was 
entered  into  before  the  circuit  court  wherein  the  indictment  was  pending. 

5.  Same  —  description  of  offense.  A  recital  in  a  scire  facias  that  the  prin- 
cipal cognizor  was  indicted  "for  the  crime  of  selling  liquor  without  license" 
will  be  held  sufficient  as  a  description  of  the  offense,  though  it  would  be  insuf- 
ficient in  an  indictment. 

6.  Criminal  law — particularity  of  description.  The  same  particularity 
and  technical  accuracy  are  not  required  in  warrants,  mittimuses,  and  recogni- 
zances as  in  indictments. 

7.  Ameistdmeistts  and  jeofails  —  defects  cured  by  verdict.  After  verdict, 
on  motion  in  arrest  of  judgment,  a  defective  or  imperfect  statement  of  facts 
will  be  cured  by  the  verdict. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  County ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  a  scire  facias  upon  a  recognizance  to  answer  to 
an  indictment. 

The  scire  facias  is  as  follows  : 
"  State  of  Illinois,  Lee  County,  ss. : 

"The  people  of  the  State  of  Illinois,  to  the  sheriff  of 
said  county,  greeting : 

"  Whereas,  at  the  May  term,  A.  D.  1875,  of  the  circuit 
court  in  said  county  of  Lee  and  State  aforesaid,  Levi  Comp- 
ton was  indicted  by  the  grand  jury  having  lawful  authority, 
for  the  crime  of  selling  liquor  without  license ;  which  said 
indictment  was  duly  presented  by  said  grand  jury  at  said 
term,  in  open  court,  which  then  and  there  became  a  matter 
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of  record  ;  at  which  term  of  said  court  it  was  ordered  by 
the  said  court  that  the  said  Levi  Compton  be  held  to  bail  in 
the  sum  of  five  hundred  dollars,  and  recognizance  for  that 
amount  required. 

"  And  whereas,  the  said  Levi  Compton,  as  principal,  and 
Joel  Compton,  as  security,  then  and  there,  to  wit,  on  the  third 
day  of  June,  A.  D.  1875,  in  open  court  came  and  acknowl- 
edged themselves  justly  indebted  unto  the  people  of  the  State 
of  Illinois  in  the  penal  sum  of  five  hundred  dollars  lawful 
money  of  the  United  States,  to  be  levied  and  collected  out 
of  the  goods  and  chattels,  lands  and  tenements  of  the  said 
Levi  Compton  and  Joel  Compton,  conditioned  that  if  the 
above  Levi  Compton  shall  personally  be  and  appear  before 
the  circuit  court  of  said  county  on  the  26th  day  of  October, 
1875,  being  the  first  day  of  the  October  term,  A.  D.  1875, 
and  then  and  there  answer  and  abide  the  order  and  judg- 
ment of  said  court  touching  the  matter  of  indictment, 
then  and  in  that  case  said  recognizance  shall  become 
void,  otherwise  to  remain  in  full  force  and  virtue ;  and 
which  said  recognizance  then  and  there  became  a  matter 
of  record,"  etc. 

Defendants  pleaded,  first,  mil  tiel  record;  second,  that 
they  entered  into  no  such  recognizance. 

A  demurrer  was  overruled  to  the  first  and  sustained  to 
the  second  plea.  There  was  an  issue  joined  upon  the  first 
plea,  and  verdict  thereon  for  plaintiff.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled  and  excepted 
to,  and  judgment  for  plaintiff,  from  which  defendants  ap- 
pealed. 

It  is  assigned  for  error,  first,  that  the  demurrer  to  the 
second  plea  should  have  been  carried  back  and  sustained  to 
the  writ  of  scire  facias;  second,  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment. 

Mr.  John  V.  Eustace,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
12  — 86th  ill. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  objections  taken  to  the  scire  facias  are,  that  it  does 
not  show  that  the  recognizance  was  entered  into  before  any 
officer  or  court  authorized  to  take  it ;  nor  that  it  ever  be- 
came a  matter  of  record  of  the  Lee  circuit  court ;  and 
that  it  does  not  recite  that  it  was  conditioned  for  the 
appearance  of  the  principal  cognizor  to  answer  for  any 
crime  known  to  the  law. 

The  point  is  made,  on  the  part  of  the  people,  that  the 
plea  of  nul  tiel  record  in  a  proceeding  by  scire  facias  on  a 
forfeited  recognizance  puts  in  issue  the  record  of  the  re- 
cognizance and  the.  declaration  of  its  forfeiture,  and  that 
this  amounts  to  a  general  issue  ;  that  these  records,  when 
produced,  prove  every  essential  averment  in  the  scire  facias; 
that  any  plea  that  puts  in  issue  the  entire  count  is  a  general 
issue. 

We  are  inclined  to  accept  this  view,  and  to  hold  that  the 
demurrer  should  not,  in  this  case,  have  been  carried  back  to 
the  scire  facias  —  it  being  the  well-settled  doctrine  of  this 
court  that,  where  a  plea  of  the  general  issue  is  filed,  a  demurrer 
to  another  plea  can  not  be  carried  back  to  the  declaration. 
Wear  v.  Jacksonville  &  Savannah  JR.  JR.  Co.  24  111.  593 ; 
Wilson  v.  My  rick,  26  id.  34;  Clay  comb  v.  Munger,  51  id. 
373.  The  writ  of  scire  facias  here  supplies  the  place  of 
both  summons  and  declaration. 

As  the  recital  in  the  sczVe  facias  is  that  the  defendants, 
"then  and  there,  to  wit,  on,"  etc.,  "in  open  court,"  en- 
tered into  the  recognizance,  appellant's  counsel  says  that 
"  there  "  refers  to  the  venue  of  the  writ,  Lee  county  ;  and 
"in  open  court"  may  mean  the  county  court  of  that 
county.  But  any  such  construction  we  regard  as  a  strained 
and  unnatural  one. 

The  scire  facias  throughout,  as  we  view  it,  purports  to 
recite  that  which  was  done  and  entered  of  record  in  the  cir- 
cuit court  of  Lee  county,  and  we  consider  that  the  fair 
reading  of  it  shows  that  the  recognizance  was  taken  by  the 
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circuit  court  of  Lee  county  in  open  court,  and  became  a 
matter  of  record  in  that  court. 

The  indictment  the  principal  was  recognized  to  answer, 
as  recited  in  the  scire  facias,  was  "  for  the  crime  of  selling 
liquor  without  license,"  and  it  is  said  that  there  is  no  such 
crime  known  to  the  law  of  this  State.  The  language  does 
not  fully  and  technically  describe  the  statutory  offense  in 
this  regard,  which  is,  selling  intoxicating  liquor  in  a  less 
quantity  than  one  gallon,  not  having  a  license  to  keep  a 
dram-shop.  But  the  same  particularity  and  technical  ac- 
curacy are  not  required  in  warrants,  mittimuses,  and  recog- 
nizances as  in  indictments.  Young  v.  The  People,  18  111. 
566  ;  Besimer  v.  The  People,  15  id.  440 ;  The  People  v. 
Meacham,  74=  id.  292.  In  each  of  these  cases  the  lan- 
guage descriptive  of  the  offense,  in  the  recognizance, 
was  insufficient,  if  contained  in  an  indictment,  to  show  an 
indictable  offense  under  the  statute,  and  equally  deficient  in 
that  respect  as  is  the  description  in  the  case  at  bar ;  yet  it 
was  held  that  it  would  be  presumed  the  charge  was  for  the 
statutory  offense. 

The  authority  of  those  decisions  must  overrule  the  objec- 
tion here  taken,  especially  so,  after  verdict,  on  motion  in 
arrest  of  judgment,  when  a  defective  or  imperfect  statement 
of  facts  will  be  held  to  be  cured  by  the  verdict.  1  Chitty's 
PI.,  6th  Am.  ed.,  712. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Frederick  Weiger  et  al. 

v. 

George  W.  Gould. 

1.  Sale  —  of  grain,  must  be  such  as  is  represented.  Where  a  party  offering 
to  sell  represents  that  he  has  good  white  oats  such  as  the  purchaser  is  giving  40 
cents  a  bushel  for,  he  can  not  deliver  oats  not  merchantable,  but  which  are  wet, 
dirty,  and  heating,  and  collect  the  price. 

2.  Contkact  —  as  to  price  of  grain  sold.  "Where  one  party,  claiming  to 
have  sold  his  oats  to  the  other  for  40  cents  a  bushel,  delivers  a  couple  of  loads, 
when  a  discussion  arises  as  to  the  price,  the  alleged  purchaser  denying  that  he 
had  agreed  to  purchase  at  any  price,  and  finally,  after  deliberation,  it  is  agreed 
that  the  latter  will  take  the  oats  delivered  and  a  certain  number  of  other  loads 
at  28  cents  a  bushel,  and  the  balance  is  delivered  and  paid  for  under  the  last 
arrangement,  the  seller  will  be  concluded  by  the  last  contract,  even  if  there 
was  a  prior  one,  and  can  not  afterwards  sue  and  recover  for  the  difference 
between  28  and  40  cents  a  bushel. 

Appeal  from  the  Circuit  Court  of  DuPage  County ;  the 
Hon.  H.  H.  Cody,  Judge,  presiding. 

This  was  a  suit  originally  brought  by  George  W.  Gould 
against  Frederick  Weiger  and  John  W.  Gates,  to  recover  a 
balance  claimed  to  be  due  for  682  bushels  of  oats  sold  and 
delivered.  On  appeal  to  the  circuit  court  the  plaintiff 
recovered. 

Messrs.  Botsford  &  Barry,  for  the  appellants. 

Messrs.  E.  H.  &  N.  E.  Gary,  for  the  appellee. 

Mr;  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  case  wholly  fails  to  sustain  the  verdict. 
It  appears  that  appellee,  and  appellants,  who  were  grain  mer- 
chants, had  some  conversation  in  reference  to  the  sale  of  the 
crop  of  oats  of  the  former  to  the  latter.  Appellants  said 
they  were  giving  40  cents  per  bushel  for  good  white  oats, 
and  appellee  claims  they  agreed  to  give  him  that  price  for 
his ;  but  they  deny  that  they  so  agreed,  or  ever  purchased 
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or  agreed  to  take  his  oats.  Some  days  subsequently  appellee 
delivered  four  wagon  loads  in  their  bin,  and  brought  two 
more  on  the  next  day,  when  a  discussion  arose  as  to  the 
price  appellants  were  to  pay  —  appellee  claiming  it  was  40 
cents,  and  appellants  that  they  had  not  agreed  to  give  any 
price.  They  then  proposed  that  he  might  take  them  away, 
or  they  would  ship  and  sell  them,  pay  to  him  the  proceeds, 
less  2  cents  commission,  or  they  would  pay  him  28  cents 
per  bushel.  After  some  time  he  returned,  and  brought 
with  him,  to  witness  the  agreement,  Bradley,  when  it  was 
agreed  that  they  should  pay  appellee  28  cents  a  bushel  for 
the  four  loads  delivered,  the  two  on  the  ground  ready  for 
delivery,  and  two  more  loads  he  was  to  bring  afterwards. 
All  of  the  oats  were  delivered,  and  the  money  paid  to 
appellee  at  that  price,  and  it  was  received  by  him,  as  appel- 
lants swear,  without  objection,  —  but  he  swears  that  it  was 
under  protest.  The  jury  found  a  verdict  in  favor  of  plaintiff 
for  $35.39,  and  after  overruling  a  motion  for  a  new  trial  the 
court  rendered  judgment  on  the  verdict.    Defendants  appeal. 

We  think  it  clear  from  the  evidence  that  the  oats,  so  far 
from  being  good  white  oats,  were,  on  the  contrary,  wet, 
dirty,  and  in  very  bad  condition.  The  evidence  shows  they 
were  heating  in  the  bin,  and  appellee  admits  that  on  the  day 
after  the  first  were  delivered  they  were  warm.  They  were 
manifestly  not  merchantable,  and  there  can  be  no  pretense 
that  they  were  of  the  quality  for  which  appellants  said  they 
were  paying  40  cents  a  bushel.  Nor  do  we  see  that  any 
contract  was  made  for  the  purchase  of  these  oats  at  that 
price ;  but  even  if  one  had  been  proved,  the  oats  delivered 
would  not  have  filled  it,  as  there  can  be  no  just  claim  that 
the  oats  were  of  the  quality  specified,  and  hence  appellants 
were  not  bound  to  receive  them  even  if  there  had  been  such 
an  agreement  as  appellee  claims. 

But  above  all,  the  matter  was  adjusted,  after  full  deliber- 
ation, on  the  basis  that  appellee  was  to  have  28  cents  per 
bushel  for  all  of  his  oats,  and  it  was  settled  and  he  received  the 
money  for  all  he  delivered,  at  that  price  — never  demanded 
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any  more,  till  he  brought  suit ;  and  he  was  so  anxious  to  bind 
appellants  to  pay  that  price  —  for  not  only  what  he  had,  but 
also  what  he  was  to  deliver  —  that  he  took  with  him  a  wit- 
ness, that  he  could  afterwards  prove  the  contract.  He  de- 
liberately chose  this  of  the  three  propositions  made  by 
appellants.  The  entire  evidence  tends  strongly  to  prove 
that  he  regarded  this  as  a  final  and  binding  adjustment  and 
settlement  of  the  whole  transaction.  The  dispute  formed  a 
sufficient  consideration  for  the  compromise  and  adjustment, 
and  it  was  deliberately  entered  into,  and  must  be  held  to 
control  and  bind  the  parties  to  it.  To  permit  appellee  to 
recover,  would  be  to  allow  him  to  profit  by  a  breach  of  his 
agreement,  fairly,  deliberately,  and  intelligently  entered 
into  and  fully  carried  out  and  consummated.  The  law  can 
not  sanction  such  a  recovery,  and  the  judgment  of  the  court 
below  must  be  reversed. 

Judgment  reversed. 


C^SAR   A.  EOBERTS 

V. 

William  Corby. 


1.  Variance — when  note  is  due  — days  of  grace.  Where  a  promissory  note 
is  described  as  payable  on  a  certain  day,  as  expressed  in  the  note,  there  will  be 
no  variance,  although  days  of  grace  are  allowed.  It  is  enough  to  describe  the 
same  as  the  parties  made  it.  If  suit  is  brought  before  the  expiration  of  the 
days  of  grace,  the  objection  may  be  interposed  that  the  action  was  premature. 

2.  Practice  —  objection  must  be  made  on  trial  below.  "Where  no  objection  is 
made  to  evidence  on  the  trial  in  the  court  below,  the  question  of  variance  can 
not  be  raised  in  this  court. 

3.  Same — want  of  venue.  The  omission  to  state  a  venue,  at  common 
law,  can  be  taken  advantage  of  only  by  demurrer,  and  is  cured  after  verdict  by 
our  statute  of  amendments  and  jeofails. 

4.  Judgment  —  affidavit  to  set  aside.  Where  a  suit  is  tried  in  the  absence 
of  the  defendant  and  his  counsel,  an  affidavit  to  set  aside  the  finding,  and  for  a 
new  trial,  should  state  the  facts  showing  a  defense,  and  show  there  was  no  want 
of  diligence.  It  is  not  sufficient  to  state,  generally,  that  the  defendant  has  a 
good  and  valid  defense. 
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Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

Messrs.  Cratty  Brothers  and  Mr.  N.  W.  Green,  for 
the  appellant. 

Mr.  L.  Harmon,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  was  assumpsit,  by  appellee  against  appellant,  to  re- 
cover the  amount  claimed  to  be  due  on  a  promissory  note 
given  by  the  latter  to  the  former.  There  were  pleaded  the 
general  issue  and  payment,  upon  which  issues  were  joined. 
The  cause  was  called  for  trial,  in  its  order  on  the  docket,  in 
the  absence  of  appellant  and  his  counsel ;  a  jury  was  im- 
paneled, and  evidence  was  heard  by  them,  upon  which  they 
found  for  appellee  for  the  amount  of  principal  and  interest 
due  upon  the  note  in  suit.  Subsequently,  appellant  appeared 
and  moved  the  court  for  a  new  trial,  which  motion  the  court 
overruled,  and  entered  judgment  on  the  verdict  of  the  jury. 

The  points  made  upon  which  a  reversal  is  urged  are : 

1.  There  is  a  variance  between  the  allegations  and  the 
proofs. 

2.  Appellant's  affidavit  in  support  of  his  motion  for  a  new 
trial  showed  sufficient  grounds  for  a  new  trial. 

3.  The  declaration  is  defective  because  no  venue  is  alleged. 
The  supposed  variance  between  the  allegations  and  proof 

is,  the  note  described  in  the  declaration  is  payable  November 
27,  1872,  and  that  offered  in  evidence,  although  by  its  terms 
professing  to  be  payable  on  November  27,  1872,  it  is  con- 
tended, having  three  days  of  grace  after  maturity,  is,  in 
fact,  payable  November  30,  1872. 

The  objection  is  without  merit.  Had  the  suit  been  brought 
before  the  expiration  of  the  days  of  grace,  the  defense  that 
the  suit  was  prosecuted  too  soon  might  have  been  interposed. 
But  the  instrument  is  described  precisely  as  the  parties  made 
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it,  and  that  is  enough.  Besides,  no  objection  was  made  to 
the  introduction  of  evidence  in  the  court  below,  and  the 
question  of  variance  can  not  be  raised  here  for  the  first  time. 
Warren  v.  Harris,  2  Gilm.  307  ;  Reynolds  v.  Palmer  et  al. 
70  111.  288  ;  Wilhelm  v.  The  People,  72  id.  468  ;  The  Peo- 
ple v.  Gray,  id.  343 ;  Hartford  Fire  Ins.  Co.  v.  Farrish, 
73  id.  166 

It  is  sufficient  to  say  of  appellant's  affidavit,  that  he  does 
not  state  any  facts  from  which  the  court  can  see  he  had  any 
substantial  defense  to  appellee's  claim.  He  says  he  has  a 
good  and  valid  defense  to  about  $60  of  the  amount.  But 
this  is  a  conclusion  of  law  to  be  drawn  from  facts,  and  not 
the  statement  of  a  fact.  He  should  have  stated  the  facts  as 
he  can  prove  them,  so  that  the  court  would  have  been  ena- 
bled to  draw  its  own  conclusions  of  law.  Rich  v.  Hathaway, 
18  111  548  ;  Forrester  v.  Guard,  Breese,  74  :  Ritchey  v, 
West,  23  111.  385.  Nor  does  the  affidavit  show  sufficient 
diligence.  Hartford  Fire  Ins.  Co.  v.  Vanduzor,  49  111. 
489  ;   Champion  v.  TJllmer,  70  id.  322. 

The  omission  of  the  venue,  even  at  common  law,  had  to 
be  taken  advantage  of  by  demurrer,  and  when  this  was  not 
doue  the  objection  could  not  be  raised  on  writ  of  error. 
Chicago  &  Rock  Island  R.  R.  Co.  v.  Morris,  26  111.  400; 
Toledo,  Peoria  &  Warsaw  Ry.  Co.  v.  Webster,  55  id. 
338.  The  omission  is  clearly  cured  by  our  present  statute 
of  amendments  and  jeofails  ;  and  had  the  objection  been 
ur^ed  in  the  court  below,  in  apt  time,  the  court  would  have 
allowed  the  amendment  without  delaying  the  trial  of  the 
cause. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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William  Adam 

v. 

George  M.  Arnold. 

1.  Action  — form  of  on  sealed  instrument.  Since  the  passage  of  the  Practice 
Act  of  1872  the  distinction  as  to  the  form  of  action  on  sealed  and  unsealed  in- 
struments is.  abolished. 

2.  Judgment  by  Confession  —  variance.  The  fact  that  a  sealed  note  pay- 
able at  a  particular  place  is  described  in  the  declaration  as  an  unsealed  note 
payable  generally,  furnishes  no  ground  for  declaring  a  judgment  by  confession 
under  a  power  to  be  null  and  void. 

3.  Same  —  before  debt  is  due.  Where  a  power  of  attorney  to  confess  judg- 
ment on  a  note  authorizes  a  confession  of  judgment  at  any  time  after  the  date 
of  the  note,  a  judgment  confessed  before  the  maturity  of  the  note  will  be  valid. 

4.  Practice  —  who  may  question  amount  of  judgment — and  how  corrected. 
A  judgment  by  confession  under  a  power,  for  a  sum  in  excess  of  that  due, 
can  not  be  set  aside  at  the  instance  of  a  stranger,  although  he  be  also  a  creditor 
of  the  debtor.  The  defendant  in  the  judgment  alone  can  complain,  and  he 
should  have  the  error  corrected  on  motion  in  the  court  below. 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 

Mr.  George  S.  House,  for  the  appellants. 

Messrs.  Snapp  &  Snapp,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  eircuit  court  of  Will 
county,  by  petition  of  William  Adam,  praying  the  court 
to  declare  certain  judgments,  entered  in  vacation  by  con- 
fession, to  be  null  and  void.  On  a  hearing  the  court 
denied  the  prayer  ;  and  the  petitioner  appeals. 

It  appears  certain  parties  had  authorized  judgments  to  be 
entered  against  them  in  vacation,  before  the  clerk  of  the 
circuit  court,  by  confession.  The  entries  were  duly  made 
by  the  clerk,  and  executions  were  issued  upon  the  several 
judgments  so  confessed,  and  the  money  made  by  the  sheriff. 
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Appellant,  having  subsequently  obtained  a  judgment  against 
the  same  party,  now  seeks  to  obtain  a  preference  over  the 
more  vigilant  creditors  by  this  motion. 

There  were  six  several  judgments  confessed  by  the  debtor 
party,  each  one  of  which,  appellant  insists,  is  null  and  void  : 
that,  being  so,  Campbell,  the  sheriff,  should  pay  the  money 
over  to  him  to  satisfy  his  execution. 

\  We  have  considered  the  grounds  presented  on  this  appeal 
and  can  not  see  the  least  shadow  of  a  claim  to  the  interposi- 
tion of  the  court  to  adjudge  these  several  judgments  null 
and  void.  The  material  objection  raised  to  the  iirst  judg- 
ment is,  that  the  declaration  counted  upon  an  unsealed  note 
payable  generally,  whereas  \he  note  filed  with  the  clerk  was 
a  note  made  due  and  payable  at  a  particular  place. 

There  is  nothing  in  this  objection.  Since  the  act  of  1872, 
the  distinction  between  sealed  and  unsealed  instruments, 
as  to  the  form  of  action  to  be  brought  upon  them,  is 
abolished.  At  most,  a  variance  would  be  shown  between 
the  note  declared  on  and  the  one  filed ;  but  that  would  not 
affect  the  validity  of  the  proceedings.  It  is  still  a  case 
within  section  65  of  the  Practice  Act,  for  it  is  evidence  of 
a  debt  due. 

Substantially  of  the  same  nature  are  the  objections  to  the 
judgment  noted  as  second,  third,  and  fourth ;  whilst  to  the 
fifth  the  objection  is,  it  is  for  too  much,  and  therefore  in  ex- 
cess of  the  power  conferred.  There  may  be  a  difference  of 
a  few  dollars  —  no  calculation  is  presented,  and  we  have  made 
none,  but,  if  there  was  this  difference,  it  would  not  render 
the  judgment  null  and  void.  The  defendant  in  the  judg- 
ment should,  on  motion  to  the  court,  have  the  error  cor- 
rected, if  there  be  one.  No  ground  is  afforded  a  stranger 
to  the  record  to  make  such  an  objection.  Appellant  is  a 
stranger  to  these  proceedings.  The  sixth  judgment  was  at- 
tacked because  the  notes  were  not  due  when  the  confession 
of  judgment  was  entered.  The  warrant  of  attorney,  how- 
ever, authorized  a  confession  of  judgment  at  any  time  after 
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the  elate  ol  the  note.  A  judgment  entered  under  such  cir- 
cumstances was  held  valid  in  Sherman  v.  Baddely,  11 
111.  622. 

The  record  shows  that,  in  all  the  cases,  the  proper  papers 
were  filed  with  the  clerk,  and  we  find  no  cause  for  adjudging 
the  judgments  null  and  void. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


The  Racine  &  Mississippi  Railroad  Company 

v. 
The  Farmers'  Loan  and  Trust  Company  et  al. 

1.  Decree  —  of  this  court  construed.  "Where  a  decree  of  foreclosure  and 
sale,  on  appeal  to  this  court,  was  modified  so  as  to  authorize  the  taking  of  an 
account,  and  afterwards  the  opinion  was  modified  so  as  to  authorize  the  mort- 
gagor to  move  the  court  below  to  set  aside  the  sale,  this  court  stating  that  for 
this  purpose  the  court  below  might  regard  the  original  decree  as  reversed,  it 
was  held,  that  the  original  decree  was  not  in  fact  reversed,  so  far  as  ordering 
the  sale  was  Concerned,  and  that  the  order  of  this  court  did  not  vacate  the 
sale  or  require  the  court  below  to  set  it  aside. 

2.  Judicial  sale  —  waiver  of  right  to  have  the  same  set  aside.  "Where  this 
court  modified  a  decree  of  foreclosure  in  respect  of  railroad  property,  giving  the 
mortgagor  the  right  to  have  an  account  taken  against  the  party  in  possession  of 
the  road  up  to  the  date  of  the  master's  deed,  or  up  to  the  time  of  the  rendition  of 
a  new  decree  in  case  the  sale  was  set  aside,  and  giving  the  mortgagor  leave  to 
move  the  court  below  to  vacate  the  sale,  and  the  mortgagor  came  into  court 
and  requested  it  not  to  set  aside  the  sale,  but  to  have  an  account  stated  up  to 
the  time  the  master  made  the  deed,  it  was  held,  that  this  action  was  a  waiver  of 
the  right  to  afterwards  insist  upon  a  motion  to  vacate  the  sale. 

3.  Laches  —  setting  aside  sale  under  foreclosure  Where  a  party  whose  real 
estate  has  been  sold  under  a  decree  of  foreclosure  does  not  invoke  the  aid  of  the 
court  to  set  the  sale  aside  for  nearly  two  years  after  he  has  full  knowledge  of  his 
rights,  he  will  have  lost  his  right  to  insist  upon  having  such  sale  vacated  for 
mere  irregularities,  especially  where  the  property  has  passed  to  an  innocent 
purchaser. 

Writ  of  Error  to  the  Circuit  Court  of  Stephenson 
County ;  the  Hon.  William  Brown,  Judge,  presiding. 
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Mr.  Lyman  E.  De  Wolf,  Mr.  J.  H.  Knowlton,  and  Mr. 
C.  B.  Lawrence,  for  the  plaintiff  in  error. 

Messrs.  Barton  &  Barnum  and  Mr.  H.  T.  Fuller,  for 
the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  the  Farmers'  Loan 
and  Trust  Company  on  December  31,  1864,  to  foreclose  a 
mortgage  executed  by  the  Eacine  and  Mississippi  Eailroad 
Company  to  secure  the  payment  of  680  bonds  of  $1,000 
each.  On  the  original  hearing  in  the  circuit  court  a  decree 
was  rendered  directing  a  sale  of  the  road,  upon  certain  con- 
ditions, in  satisfaction  of  the  mortgage  indebtedness,  to 
reverse  which  the  record  was  brought  to  this  court,  and  at 
the  September  term,  1868,  a  decision  was  rendered,  which 
is  reported  in  49  111.  331,  in  which  the  facts  of  the  case  are 
fully  stated.  Numerous  objections  were  urged  to  the  decree 
of  the  circuit  court  when  the  cause  was  here  before,  but 
the  decree  was,  in  the  main,  sustained.  After  an  elaborate 
discussion  of  the  questions  involved,  it  was  said:  "  There 
is,  however,  one  error  assigned,  for  which  the  cause  must 
be  remanded.  We  have  already  stated,  the  circuit  court 
found  that  the  Northern  Illinois  Eailroad  had  been  built  by 
Thompson  with  money  furnished  for  that  purpose  by  these 
bondholders  while  he  and  they  occupied  a  trust  relation  to 
plaintiff  in  error,  and  that  this  was  done  in  violation  of  the 
trust  and  to  the  injury  of  plaintiff  in  error.  The  court 
thereupon  decreed  that  the  plaintiff  in  error  was  entitled  to 
a  credit  upon  its  bonds  for  the  net  profits  of  this  road,  and 
directed  that  an  account  be  stated  by  the  master,  provided 
the  plaintiff  in  error  redeem  from  the  sale  to  Thompson 
under  the  second  mortgage  within  ninety  days,  but  that  no 
account  should  be  taken  in  case  the  redemption  was  not 
made.  The  directions  in  the  decree  as  to  the  mode  in 
which  the  account  should  be  stated  were  consented  to  by 
counsel  for  plaintiff  in  error,  as  appears  by  the  face  of  the 
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decree,  and  we  have  not,  therefore,  examined  the  questions 
made  upon  that  portion  of  the  decree.  But  that  was  no 
consent  that  the  taking  of  the  account  should  be  made  to 
depend  on  redemption  from  the  sale  to  Thompson  within 
ninety  days,  and  in  this  provision  of  the  decree  we  think 
there  was  error.  *  *  *  The  court  should  have  directed 
the  account  to  be  taken  to  the  time  when  Thompson  obtained 
his  title,  and  from  that  date  to  the  taking  of  the  account. 
The  profits  during  the  first  period  should  have  been  applied 
as  directed  in  the  decree,  independently  of  redemption  from 
the  sale  to  Thompson,  and  those  of  the  second  should  be 
made  to  depend  upon  redemption,  but  a  reasonable  time 
should  be  given  to  redeem  after  their  ascertainment.  The 
cause  will  be  remanded,  with  directions  to  the  court  to 
modify  its  former  decree  in  conformity  with  this  opinion." 
It  will  be  observed  that  the  decree  of  foreclosure  was  ren- 
dered on  January  5,  1867,  after  the  cause  had  been  brought 
to  this  court,  and  on  May  23,  1867,  the  master  in  chancery 
sold  the  premises  under  the  decree,  and  H.  T.  Fuller  be- 
came the  purchaser  for  the  sum  of  $1,000,000,  and  received 
a  certificate  of  purchase.  At  the  following  August  term  of 
the  circuit  court  the  sale  was  confirmed.  Subsequently 
Fuller  assigned  the  certificate  of  purchase  to  the  Western 
Union  Railroad  Company,  and  on  August  25,  1868,  the 
master  in  chancery  executed  and  delivered  to  the  company 
a  deed  of  the  mortgaged  premises.  After  the  cause  had 
been  decided  by  this  court,  and  the  opinion  filed,  the  de- 
fendants in  the  case  presented  a  further  record  to  the  court, 
showing  that  the  road  had  been  sold  under  the  decree  of  the 
circuit  court,  and  asked  that  the  circuit  court  be  directed 
to  set  the  sale  aside.  This  was  resisted  and  denied,  the 
court  holding  that  the  motion  must  be  made  and  decided  in 
the  circuit  court,  where  the  evidence  could  be  heard,  and, 
after  the  circuit  court  had  passed  upon  the  motion,  either 
party  could  bring  the  decision  before  this  court  for  review. 
The  court,  however,  on  motion,  modified  the  opinion  previ- 
ously rendered,  so  that  the  account  against  the  Northern 
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Illinois  Eailroad  Company  should  only  be  taken  to  the  time 
Thompson  obtained  his  title,  and  as  to  the  account  against 
the  Farmers'  Loan  and  Trust  Company,  the  court  said : 
"We  are  of  opinion  the  plaintiff  in  error  has  a  right  to 
have  the  account  stated  before  effecting  a  redemption  from 
Thompson  ;  and  whether  it  shall  be  brought  down  to  the 
time  of  stating  the  account,  or  shall  stop  at  the  date  of  the 
master's  deed  under  this  decree,  will  of  course  depend  upon 
whether  the  court  shall  set  said  sale  aside."  See  Racine  & 
Mississippi  R.  It,  Co.  v.  Farmers'"  Loan  and  Trust  Co.  49 
111.  331. 

It  will  thus  be  observed  that,  under  the  decision  rendered, 
when  the  cause  was  remanded  the  defendants  had  the  rio-ht, 
if  they  so  desired,  to  enter  a  motion  to  set  aside  the  sale 
and  master's  deed,  and  for  that  object  the  circuit  court,  in 
passing  upon  the  motion,  as  is  stated  in  the  opinion,  might 
regard  the  decree  as  reversed  ;  that  an  account  should  be 
had  against  the  Northern  Illinois  Eailroad  Company  to  the 
date  of  the  original  decree  in  the  circuit  court ;  that  the 
Farmers'  Loan  and  Trust  Company  might  be  required  to 
account  as  mortgagees  in  possession  for  the  profits  by  it  re- 
ceived as  earnings  of  the  road  from  the  date  of  the  decree 
in  the  circuit- court  to  the  date  of  the  masters'  deed  made 
under  the  decree  and  sale,  in  case  the  sale  should  not  be  set 
aside  ;  but  in  the  event  the  sale  should  be  set  aside,  then  up 
to  the  date  of  a  new  decree. 

The  remittitur  was  filed  in  the  circuit  court,  March  25, 
1870.  No  steps  were  then,  however,  taken  to  set  the  sale 
aside,  but  on  October  1,  1870,  the  defendants  entered  a 
motion  in  court  that  an  account  should  be  taken  up  to  the 
date  of  the  master's  deed.  On  this  motion  the  court  re- 
ferred the  cause  to  the  master,  with  an  order  directing  a 
statement  of  the  account  against  the  Northern  Illinois  Eail- 
road, and  against  the  Farmers'  Loan  and  Trust  Company, 
in  conformity  to  the  decision  which  this  court  had  rendered 
in  the  cause.  Under  this  order  the  master  proceeded  to 
take  the  testimony,  and  on  June  24,  1872,  filed  his  report. 
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No  steps  were,  however,  taken  to  set  aside  the  sale  until 
September  6,  1871,  when  a  petition  was  filed  for  that  pur- 
pose. An  answer  was  put  in  to  this  petition,  in  which, 
among  other  things,  it  is  set  up  that  the  Western  Union 
Eailroad  Company  had  paid  the  bid  of  $1,000,000  made  by 
Fuller  on  the  purchase  of  the  road,  and  under  its  deed, 
dated  September  25,  1868,  it  has  from  the  date  thereof 
been  in  full  possession  of  the  property.  Under  the  petition 
and  answer  evidence  was  heard,  and  the  court  refused  to 
set  the  sale  aside.  Exceptions  were  filed  to  the  master's 
report,  which  the  court  overruled,  approved  the  report,  and 
rendered  a  decree  in  conformity  thereto. 

From  this  view  we  take  of  the  record,  it  will  not  be  nec- 
essary to  consider  the  exceptions  to  the  master's  report. 
Indeed,  that  is  not  denied  by  plaintiff  in  error,  unless  the 
sale  should  be  set  aside,  as  counsel  say  in  their  argument : 
"  If  the  sale  is  not  set  aside,  or  if  the  plaintiff  in  error  is 
not  allowed  to  redeem  the  property  thus  sold,  then  the  re- 
port and  acts  of  the  master  are  wholly  immaterial  to  it." 
We  will,  then,  proceed  to  the  consideration  of  the  real  con- 
troverted question,  whether  the  court  erred  in  refusing  to 
set  aside  the  sale  and  master's  deed. 

In  the  first  place,  it  might  be  remarked  that  the  modifi- 
cation made  by  this  court  of  the  original  decree  of  the  cir- 
cuit court  did  not  necessarily  require  the  sale  to  be  vacated. 
The  sale  could  stand  in  full  force,  and  at  the  same  time 
the  circuit  court  might  proceed  to  a  final  disposition  of  the 
case  in  conformity  to  the  views  of  the  court  as  expressed  in 
the  opinion.  It  is  true,  it  was  said,  in  the  decision,  the 
circuit  court,  in  considering  the  motion  to  vacate  the  sale, 
might  regard  the  decree  reversed ;  but  that  language  was, 
no  doubt,  used  in  order  that  the  circuit  court  might  act 
with  freedom  on  the  question,  and  not  be  embarrassed  on 
account  of  the  fact  that  the  decree  was  modified  and  not 
reversed. 

But  aside  from  this  question  there  are  other  considera- 
tions, which,  in  our  judgment,  are  conclusive  of  the  point 
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raised.  In  the  decision  of  the  cause,  plaintiff  in  error  was 
told  in  plain  and  emphatic  language  that  whether  the 
accounting  should  be  had  to  the  date  of  the  master's  deed, 
or  up  to  the  time  a  new  decree  should  be  rendered,  would 
depend  upon  whether  the  sale  should  be  set  aside.  The 
only  logical  inference  from  this  wTas  that  plaintiff  in  error 
could  elect  to  let  the  sale  stand  and  have  the  account  stated 
up  to  the  master's  deed,  or  take  the  other  course,  and  pro- 
ceed in  the  first  instance  to  vacate  the  sale.  If  the  sale 
was  to  stand,  of  course  no  accounting  could  be  had  after 
the  deed  was  executed,  as  then  the  parties  were  in  posses- 
sion as  owners  ;  if,  on  the  other  hand,  the  sale  should  be 
set  aside,  then  the  parties  occupied  a  different  relation  to 
the  property,  and  should  account.  This  being  the  situation 
of  the  case,  the  Racine  and  Mississippi  Railroad  Company 
came  into  court  and  of  its  own  motion  requested  the  court 
not  to  set  aside  the  sale,  but  to  have  an  account  stated  up 
to  the  time  the  master  made  the  deed  under  the  decree. 
We  can  regard  this  action  on  their  part  in  no  other  light 
than  a  waiver  of  the  right  to  insist  upon  a  motion  to  vacate 
the  sale.  The  railroad  company  had  no  right  to  take  steps 
in  the  case  acquiescing  in  the  sale,  and  afterwards  repudiate 
that  action  and  attempt  to  set  the  sale  aside. 

But  there  is  another  ground  upon  which  the  decision  of 
the  question  may  rest.  The  plaintiff  in  error  did  not 
invoke  the  aid  of  the  court  in  apt  time.  The  case  was 
decided  at  the  September  term,  1868 ;  a  copy  of  the 
decision,  as  appears,  was  obtained  in  November,  1869  ;  and 
yet  no  motion  was  made  to  set  aside  the  sale  until  Septem- 
ber, 1871  —  almost  two  years  after  they  fully  understood 
their  rights,  and  that  the  circuit  court  was  bound  to  enter- 
tain a  motion  to  vacate  the  sale  if  they  desired  to  have  it 
considered. 

In  N~oyes  v.  True,  23  111.  503,  which  was  an  application 
to  set  aside  a  judicial  sale,  where  the  party  had  delayed  one 
year,  it  was  held,  where  the  party  has  manifested  such 
apathy  and  indifference  to  his  rights  as  to  delay  all  pro- 
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ceedings  for  that  period,  it  has  more  the  appearance  of 
a  desire  to  procure  delay  than  to  relieve  himself  from 
injustice  and  oppression. 

In  Prathev  v.  Hill,  36  111.  402,  which  was  an  application 
by  bill  to  vacate  a  sale  of  lands  made  by  the  sheriff  on  exe- 
cution, the  principle  in  the  case  last  cited  was  approved, 
and  it  was  held  a  sale  of  land  en  masse  will  not  be  disturbed 
after  an  unreasonable  delay  to  file  a  bill  or  to  move  the 
court  to  set  the  sale  aside. 

In  Fergus  v.  Wood-worth,  44  111.  374,  a  similar  question 
arose,  and  the  court  said  :  "  While  a  court  of  equity  would 
not  apply  it  as  an  inflexible  rule  that  such  a  motion  should 
be  interposed  on  the  coming  in  of  the  report  at  the  next 
term  after  the  sale,  still,  if  not  then  made,  or  at  least  before 
the  time  for  redemption  has  expired,  the  court  would  not 
set  the  sale  aside  for  trifling  objections.  *  *  *  After 
the  time  for  redemption  has  expired  and  his  equity  is  barred,  * 
the  mortgagor  should  not  be  heard  to  impeach  the  sale 
except  by  showing  that  there  was  fraud  or  oppression,  and 
that  substantial  injury  had  resulted,  and  even  then  it  might 
be  necessary  to  afford  a  reasonable  excuse  for  having  delayed 
such  a  lenoth  of  time  before  asserting  his  rights." 

When  the  principles  of  the  cases  cited  are  applied  here, 
we  perceive  no  tenable  ground  upon  which  the  plaintiff  in 
error  can  claim  that  the  court  erred  in  refusing  to  vacate  the 
sale.  The  premises  sold  have  gone  into  the  hands  of  inno- 
cent purchasers,  who  had  the  right  to  rely  upon  some  sta- 
bility in  judicial  sales ;  the  right  of  plaintiff  in  error  to 
vacate  the  sale,  if  the  ground  was  ever  tenable,  has  been 
lost  by  delay  and  inaction.  We  perceive  no  ground  for 
reversing  the  decree,  and  it  will  be  affirmed. 

Decree  affirmed. 
13__  86th  ill. 
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James  Mix  et  al. 

v. 

William  F.  Singleton  et  al. 

1.  Appeal  bond  —  on  injunction  suit — measure  of  damages.  "Where  no 
damages  are  awarded  on  the  dissolution  of  an  injunction  and  dismissal  of  the 
bill,  and  the  complainant  appeals  to  this  court,  no  damages  other  than  nominal 
can  he  recovered,  either  on  the  appeal  or  injunction  "bond,  for  any  damages 
sustained  by  the  wrongful  suing  out  of  the  injunction,  prior  to  the  date  of  the 
decree  appealed  from. 

2.  Same  —  condition  construed.  On  appeal  from  an  order  dissolving  an 
injunction  and  dismissing  the  bill,  the  appeal  bond  was  conditioned  that  the 
obligors  should  duly  prosecute  their  appeal,  and  should  "  pay  said  judgment, 
costs,  interest,  and  all  damages  caused  by  wrongfully  suing  out  said  injunction, 
in  case  the  judgment  and  decree  should  be  affirmed."  It  was  held,  that  the 
words  "all  damages  caused  by  wrongfully  suing  out  said  injunction"  embraced 
only  such  damages  as  had  been  caused  prior  to  the  giving  of  the  bond  —  not 
such  as  were  caused  by  reason  of  the  injunction  being  kept  in  force  by  the 
appeal. 

8.  Surety  —  liability  of,  can  not  be  enlarged.  The  measure  of  the  liability 
of  sureties  is  fixed  by  the  terms  of  the  instrument  they  sign,  and  such  under- 
taking can  not  be  enlarged  or  varied  by  judicial  construction.  Their  undertaking 
will  be  construed  as  the  words  used  are  ordinarily  understood. 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

This  suit  was  commenced  on  an  appeal  bond  given  by 
defendants  to  plaintiffs  in  the  penal  sum  of  $6,000,  with  a 
condition  written  thereunder  in  which  it*is  recited  plaintiffs 
had  recovered  a  judgment  or  decree  against  the  principals 
in  the  bond,  in  a  proceeding  or  bill  in  chancery  for  an 
injunction,  by  which  such  injunction  was  dissolved  and  bill 
dismissed,  and  also  judgment  for  costs,  from  which  they 
took  an  appeal  to  the  Supreme  Court ;  and  it  was  then  pro- 
vided if  the  principals  named  "  should  prosecute  their 
appeal  with  effect  and  should  pay  said  judgment,  costs, 
interests,  and  all  damages  caused  by  wrongfully  suing  out 
said  injunction  in  case  said  judgment  and  decree  shall  be 
affirmed,' '  the  bond  should  become  void,  etc.     The  decree 
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appealed  from  was  affirmed  in  the  Supreme  Court,  and  the 
breaches  assigned  upon  the  bond  are  : 

1.  The  non-payment  of  the  judgment  for  costs  in  the 
Supreme  Court, — but  a  nolle  prosequi  was  entered  as  to  this 
breach. 

2.  PlainthTs  had  been  put  to  great  expense  in  defending 
against  "said  bill  of  complaint  and  injunction  suit"  in  the 
Supreme  Court,  viz.,  in  the  sum  of  $500,  which  sum,  it  is 
averred,  is  due  and  wholly  unpaid. 

3.  That  defendants  kept  the  injunction  in  force  by  their 
appeal,  and  that  plaintiffs  were  put  to  great  expenses  in 
printing  and  preparing  a  brief  in  the  cause  in  the  Supreme 
Court,  viz.,  $100,  which  it  is  averred  is  due  and  wholly 
unpaid. 

4.  That  defendants  kept  the  injunction  in  force  by  their 
appeal,  and  that,  at  the  time  of  suing  out  the  appeal, 
plaintiffs  were  interested,  as  owners  or  otherwise,  in  a  cer- 
tain mill-dam  and  water-power,  of  the  value  of  $100,000, 
and  that  they  were  receiving  large  incomes  therefrom,  viz., 
$1,000  per  annum,  and  that  by  reason  of  the  injunction 
they  lost  the  use  and  rent  of  such  mill-dam  and  property 
during  all  the  time  the  suit  was  being  prosecuted,  and  that 
the  property  was  greatly  damaged  by  exposure  to  the  ele- 
ments and  by  not  being  used,  whereby  plaintiffs  sustained, 
as  they  aver,  damages  in  the  sum  of  $5,000  by  the  wrongful 
suing  out  of  such  injunction. 

5.  That  defendants,  by  their  appeal  and  bond,  and  order 
of  court  in  the  premises,  kept  the  injunction  in  force,  and 
that  they  suffered  damages  in  the  sum  of  $3,000  by  reason 
of  the  wrongfully  suing  out  of  the  injunction  and  keeping 
it  in  force. 

A  demurrer  was  sustained  to  the  several  breaches  assigned 
in  the  declaration,  and  that  decision  raises  all  the  questions 
made  on  plaintiffs'  appeal. 

Mr.  Stephen  K.  Moore,  for  the  appellants. 
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Mr.  B.  S.  Morris,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  does  not  appear  .any  damages  were  awarded  plaintiffs 
on  the  dissolution  of  the  injunction  in  the  circuit  court, 
and  because  of  that  omission,  it  is  apprehended,  no  dam- 
ages other  than  nominal  can  be  recovered,  either  on  this 
bond  or  the  original  injunction  bond,  for  any  damages 
plaintiffs  may  have  suffered  by  reason  of  the  wrongful  suing 
out  of  the  injunction,  prior  to  the  date  of  the  decree  ap- 
pealed from.  The  case  of  Mix  v.  Vail  et  al.,  at  present 
term,  is  conclusive  as  to  this  view  of  the  law. 

But  the  declaration  in  this  case  is  not  framed  with  a  view 
to  recover  such  damages.  Only  such  damages  as  plaintiffs 
may  have  sustained  after  the  appeal  was  taken,  by  reason  of 
the  injunction  being  kept  in  force,  are  involved  in  the  action, 
and  it  is  as  to  such  damages  the  breaches  are  assigned. 
That  brings  us  to  consider  whether  the  bond  declared  on 
contains  any  covenant  that  will  embrace  such  damages  as 
plaintiffs  allege  they  have  sustained  by  reason  of  the  in- 
junction being  kept  in  force  by  defendants'  appeal. 

Breaches  are  assigned  upon  that  clause  of  the  bond  which 
provides  that  defendants  "  shall  duly  prosecute  their  appeal, 
and  shall  pay  said  judgment,  costs,  interest,  and  all  dam- 
ages caused  by  wrongfully  suing  out  said  injunction,  in 
case  said  judgment  and  decree  shall  be  affirmed."  No 
breach  was  assigned  that  defendants  did  not  pay  the  "judg- 
ment, costs,  interest,"  rendered  against  them.  Aside  from 
that  clause  which  obligated  defendants  to  "  duly  prosecute 
their  appeal,"  the  only  other  condition  the  bond  contains  is 
that  defendants  shall  pay  "  all  damages  caused  by  wrong- 
fully suing  out  said  injunction."  The  question  arises,  What 
damages  are  embraced  in  that  condition  of  the  bond  ?  Con- 
struing the  words  used  as  they  are  ordinarily  understood, 
it  seems  plain  such  damages  as  had  been  **  caused  "  by  the 
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wrongful  suino;  out  of  the  iniunction  were  all  that  were 
within  the  condition  of  the  bond.  No  condition  of  the 
bond  obligated  defendants  to  pay  such  damages  as  plaintiffs 
might  sustain  by  reason  of  the  injunction  being  kept  in 
force  by  their  appeal.  Any  construction  that  would  make 
defendants  responsible  for  such  damages  as  might  thereafter 
be  sustained  would  be  to  enlarge  the  undertaking  of  the 
sureties  on  the  bond  beyond  anything  expressed  in  the  bond 
itself.  The  measure  of  the  liability  of  sureties  is  fixed  by 
the  terms  of  the  instrument  they  may  sign,  and  we  do  not 
understand  such  undertaking  can  be  enlarged  or  varied  by 
judicial  construction.  That  would  impose  upon  a  mere 
surety  obligations  he  had  never  assumed,  and  perhaps 
would  have  been  unwilling  to  take  upon  himself. 

Had  this  bond  been  conditioned  that  defendants  should 
pay  such  damages  as  plaintiffs  might  sustain  by  wrongfully 
keeping  the  injunction  in  force  by  the  appeal,  then  the 
breaches  assigned  would  be  more  appropriate,  and  it  would 
become  necessary  to  consider  other  questions  raised ;  but, 
as  this  construction  of  the  condition  of  the  bond  is  con- 
clusive of  the  whole  case,  it  will  not  be  necessary  to  notice 
other  points  made  in  the  defense. 

The  demurrer  was  properly  sustained,  and  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


Mary  H.  Hawhe  et  al. 

v. 
Godfrey  Snydaker  et.al. 


1.  Ustjky — forfeiture  of  all  interest,  when  enforced.  The  forfeiture  of  all 
interest  under  the  statute  is  applicable  only  to  a  case  where  a  contract  to  re- 
ceive more  than  ten  per  cent  is  shown  by  the  pleadings  to  have  been  made,  and 
the  forfeiture  is  of  the  whole  interest  so  contracted  to  be  received. 

2.  Same — payment  in  excess  of  ten  per  cent  applied  on  principal.  The  fact 
that  the  maker  of  a  note  which  draws  ten  per  cent  interest  may  have  paid,  and 


198  Hawhe  et  al.  v.  Snydaker  et  al.      [Sept.  T. 

Syllabus. 

the  payee  may  have  received,  more  than  ten  per  cent  will  not  subject  the  payee, 
upon  a  bill  to  foreclose  a  mortgage  given  to  secure  such  note,  to  a  forfeiture  of 
all  interest  on  the  note,  when  it  does  not  appear  that  such  excess  of  interest 
was  reserved  in  the  original  contract,  but  where  it  appears,  in  such  case,  that 
more  than  ten  per  cent  has  been  paid  on  account  of  interest  the  court  will 
apply  the  excess  as  a  payment  upon  the  principal. 

3.  Practice  —  taking  default  against  a  party  who  has  answered.  Taking  a 
default  against  a  defendant  in  a  chancery  suit  after  he  has  filed  his  answer  is  an 
irregularity  which  does  no  harm  if  the  final  hearing  appears  to  have  been  upon 
the  bill  and  the  answers  of  defendants,  including  the  answer  of  the  one  defaulted. 

4.  Mortgagor  —  rights  of  parties'  claim  under  conveyance  from.  The 
rights  of  parties  claiming,  under  separate  conveyances  from  the  mortgagor, 
different  parts  of  the  mortgaged  premises,  are  several  and  not  joint,  as  to 'any 
question  arising  upon  releases  of  other  parts  of  the  mortgaged  property 
executed  by  the  mortgagee. 

5.  Mortgage — effect  of  release  of  parts  of  land,  as  against  grantee  of  mort- 
gagor, of  other  parts.  A  release  of  a  part  of  mortgaged  premises  will  not 
operate,  ipso  facto,  as  a  release  of  such  other  parts,  as  may  have  been  conveyed 
to  other  parties  by  the  mortgagor  after  the  execution  of  the  mortgage,  but 
under  certain  circumstances  such  a  release  may  discharge  pro  tanto  a  certain 
part  of  the  mortgage  debt  as  against  those  claiming  under  such  conveyance 
from  the  mortgagor. 

6.  Same  —  right  of  purchaser  from  mortgagor  to  have  his  part  sold  last  in 
order  is  superior  as  to  mortgagor  but  not  as  to  mortgagee.  The  right  of  a  pur- 
chaser from  a  mortgagor  of  a  part  of  property  under  mortgage,  who  has  paid 
for  his  part  of  the  property,  to  have  all  the  parts  of  the  property  left  in  the 
mortgagor  at  the  time  of  his  purchase  sold  first,  before  subjecting  his  property 
to  sale  to  satisfy  the  mortgage,  is  a  superior  right  as  against  the  mortgagor, 
but  it  is  a  subservient  right  as  against  the  mortgagee,  and  subject  to  the  superior 
right  of  the  mortgagee  to  collect  his  money  in  the  way  that  is  most  to  his 
interest. 

7.  Same  —  when  purchaser  from  mortgagor  entitled  to  have  value  of  land 
released  credited  on  mortgage.  "When  a  mortgagee  has  knowledge  that  the 
mortgagor  has,  since  the  mortgage,  sold  part  of  the  property  to  another  and 
received  his  pay,  he  must  not  release  any  part  of  the  property  remaining,  and 
if  he  does  so  the  purchaser  may  insist  on  a  credit  on  the  mortgage  of  a  sum 
equal  to  the  value  of  the  property  released. 

8.  If,  however,  the  mortgagor  can  secure  a  part  payment  on  the  mortgage 
debt  by  releasing  a  part  of  the  mortgaged  property  for  the  purpose  of  sale,  and 
by  applying  as  a  credit  on  the  mortgage  debt  the  full  price  of  the  property  sold, 
such  release  will  not  charge  the  mortgagee,  as  to  any  part  of  the  mortgaged 
property  previously  sold  by  the  mortgagor,  with  more  than  the  amount  the 
part  released  actually  sold  for,  unless  there  is  a  want  of  good  faith  in  the  trans- 
action. 

9.  "Where,  by  the  terms  of  a  mortgage,  the  mortgagor  and  his  assigns  have 
the  rio-ht,  upon  the  payment  of  a  certain  sum  per  acre  or  per  lot,  to  have  any 
portion  of  the  mortgaged  premises  released,  each  purchaser  from  the  mort- 
gagor purchases  subject  to  that  provision,  and  if  he  fails  to  procure  a  release 
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from  the  mortgagee,  of  the  part  purchased  by  him,  according  to  the  terms  of 
the  mortgage,  he  can  not  have  any  part  of  the  money  paid  by  the  purchasers  of 
other  portions  applied  as  a  discharge  of  the  mortgage  debt  pro  tanto  as  against 
the  part  purchased  by  him. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  County ; 
the  Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  J.  W.  Waughop,  for  the  plaintiffs  in  error. 

Messrs.  Eosenthal  &  Pence,  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court  : 

This  is  a  writ  of  error  brought  to  reverse  a  decree  rendered 
in  the  circuit  court  of  Cook  county,  in  favor  of  Godfrey  Sny- 
daker  and  Moses  Snydaker,  foreclosing  two  deeds  of  trust,  in 
the  nature  of  mortgages,  upon  certain  lots  in  Hawhe' s  South 
Park  Subdivision.  The  first  deed  was  given  to  John  G. 
Rogers  by  Arthur  J.  Hawhe,  to  secure  the  payment  of  a 
note  by  Hawhe,  dated  June  29,  1871,  payable  to  Samuel 
Walker,  for  $6,500,  at  one  year,  with  eight  per  cent 
interest.  The  second  deed  was  made  by  Hawhe  to  Moses 
Snydaker  to  secure  the  payment  of  Hawhe' s  note  of  July 
10,  1871,  to  his  own  order,  for  $10,000,  at  ninety  days, 
with  interest  at  ten  per  cent  per  annum.  Each  of  these 
notes  was  assigned  to  the  complainants  below  on  the  day  of 
its  date.  Said  deeds  were  duly  recorded.  The  first  deed 
embraced  what  now  constitutes  blocks  1  and  6,  in  that 
subdivision.  The  second  deed  embraced  blocks  1,  6,  2,  3, 
5,  and  the  west  half  of  block  4. 

Block  1  contains  forty-eight  lots  ;  block  6  contains  twenty- 
four  lots  ;  blocks  2  and  3  each  contains  forty-eight  lots ; 
block  5  contains  twenty-four  lots,  and  the  west  half  of  block 
4  contains  twenty-four  lots. 

In  other  words  the  first  deed  was  a  first  lien  on  the 
seventy-two  lots  in  blocks  1  and  6,  and  the  second  deed  was 
a  first  lien  on  the  144  lots  contained  in  blocks  2,  3,  and  5, 
and  the  east  half  of  block  4,  and  was  a  lien  upon  Hawhe' s 
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equity  of  redemption  from  the  first  deed  in  the  seventy-two 
lots  in  blocks  1  and  6. 

A.  J.  Hawhe.  after  the  record  of  these  deeds,  conveyed 
divers  parts  of  the  property,  and  the  Snydakers  caused 
divers  portions  of  the  property  to  be  released  from  the  lien 
of  these  deeds. 

This  writ  of  error  is  brought  by  the  representatives  of 
A.  J.  Hawhe,  deceased,  and  by  certain  parties  who  pur- 
chased certain  of  these  lots  from  A.  J.  Hawhe  in  his  life- 
time but  subsequent  to  the  recording  of  these  deeds  of 
trust. 

The  first  point  made  is,  that  the  defense  of  usury  was  not 
allowed  in  the  court  below.  It  is  insisted  that,  by  reason 
of  that  defense,  no  interest  should  have  been  allowed  to 
complainants. 

The  5th  section  of  the  statute  relating  to  interest  pro- 
vides, in  substance,  "that  no  greater  sum  than  interest  at 
the  rate  of  ten  per  cent  per  annum  shall  be  accepted  or 
received  by  any  person;"  but  no  penalty  is  attached  by 
statute  to  the  violation  of  this  section. 

Section  6  of  the  same  statute  provides  that  "  if  any  per- 
sou  *  *  *  snan  contract  to  receive  a  greater  rate  of 
interest  *  *  *  than  ten  per  cent  upon  any  contract, 
such  person  *  *  *  shall  forfeit  the  whole  of  the  inter- 
est so  contracted  to  be  received,  and  shall  be  entitled  only 
to  recover  the  principal  sum  due." 

Section  7  provides  that  "  the  defense  of  usury  shall  not 
be  allowed  unless  set  up  by  plea,  or  by  notice  in  writing 
stating  that  he  intends  to  defend  *  *  *  on  the  ground 
that  the  contract  is  usurious." 

The  answer  in  this  case  alleges  "  that  there  has  been  paid 
to  complainants  large  sums  of  usurious  interest,  and  that 
complainants  have  taken  and  exacted  usurious  rates  of  in- 
terest of  the  said  Arthur  J.  Hawhe,  and  they  are  now,  by 
the  statute  of  this  State,  not  entitled  to  recover  of  these 
defendants  any  interest  at  all ;  and  these  defendants  invoke 
and  set  up  the  statute  of  usury  of  the  State  of  Illinois,  and 
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claim  the  application  and  benefit  thereof  in  this  case,  and 
that  all  manner  of  lawful  deductions  to  which  they  are  en- 
titled, and  that  they  may  prove,  may  be  allowed  as  credit 
on  said  notes,  to  protect  them  from  the  claims  and  demands 
of  complainants.' ' 

The  representatives  of  Hawhe,  deceased,  claim,  under  the 
the  proofs,  that  complainants  should  have  been  held  to 
have  forfeited  all  right  to  recover  interest  on  these  notes. 
This  position  can  not  be  sustained.  Without  referring  to 
the  strictness  in  detail  which,  under  such  statutes,  the  courts 
have  required  of  the  party  setting  up  such  defense  and 
claiming  the  benefit  of  such  forfeitures,  it  is  sufficient  to  say 
that  this  answer  does  not,  in  substance,  in  the  most  general 
way  lay  any  foundation  whatever  for  the  forfeiture  of  all  in- 
terest. That  forfeiture,  by  the  statute,  is  applied  only  to  the 
case  where  there  is  a  "  contract  to  receive  "  more  than  ten 
per  cent,  and  the  forfeiture  is  of  "  the  whole  of  the  interest 
so  contracted  to  be  received." 

This  answer  does  not  allege  that  in  the  making  of  these 
notes  there  was  any  agreement  or  contract  for  more  than 
ten  per  cent ;  nor,  in  fact,  does  the  answer  set  up,  in  any 
form,  the  making  of  any  contract  for  more  than  ten  per 
cent  interest  by  any  parties. 

Unless  there  is  an  allegation  in  the  pleading,  or  notice  in 

writing,  stating  in  substance,  in  some  form,  that  there  has 

been  a  contract  made  to  receive  more  than  ten  per  cent,  the 

statute  provides  for  no  forfeiture.     It  is  true  that  courts  will 

oive  force  and  etfect  to  the  5th  section  of  this  statute  With- 
in) 

out  a  specific  plea  of  usury,  where  their  attention  is  called 
to  such  a  defense,  in  a  case  where  the  payment  of  unlawful 
interest  has  been  exacted.  This  is  done,  in  such  case,  by 
applying  as  a  credit  upon  the  notes  so  much  of  the  money 
so  exacted  as  exceeds  the  lawful  interest. 

In  this  case  complaint  is  not  made  that  the  sums  actually 
paid  were  not  properly  applied  by  the  court  in  reducing  the 
amount  of  the  indebtedness.  The  complaint  is  that  the 
court  refused  to  declare  that  complainants  had  forfeited  all 
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interest  upon  these  notes.  This  complaint  can  not  be  sus- 
tained under  the  pleadings  and  proofs  in  this  record. 

It  is  next  insisted  that  this  decree  should  be  reversed  be- 
cause the  representatives  of  one  Thomas  F.  Johnson  were 
not  made  parties.  Johnson  is  named  in  the  bill  as  a  party 
defendant,  and  as  a  subsequent  purchaser  of  lots  46,  47, 
and  48  in  block  1 ;  and  in  relation  to  him  it  was  proven  at 
the  hearing  that  he  was  dead,  and  it  is  now  insisted  that  a 
decree  is  taken  against  him  as  well  as  other  defendants. 

An  examination  of  the  decree  shows  that  no  decree  was 
taken  against  him.  No  order  was  made  for  the  sale  of  the 
lots  purchased  by  Johnson.  Johnson's  representatives  do  not 
complain,  and  it  is  not  perceived  that  the  plaintiffs  in  error 
occupy  any  position  to  question  the  regularity  of  this  part 
of  the  proceeding,  especially  as  no  cross-bill  was  filed  ask- 
ing a  decree  as  to  the  order  of  sales. 

It  is  claimed,  too,  that  the  decree  should  be  reversed 
because  the  default  of  defendants  Stephen  Eace  and  Charles 
Eace  was  entered  after  they  had  filed  their  answer.  This 
irregularity  harmed  no  one,  for  the  record  shows  that  the 
cause  was  finally  heard  upon  the  bill  and  the  answers  of  the 
defendants,  among  which  are  mentioned  the  answers  of 
Stephen  Eace  and  Charles  Eace.  No  decree  was  taken 
against  these  defendants,  nor  did  they  join  in  this  writ  of 
error. 

Next  it  is  complained  "that  releases  have  been  given 
with  an  entire  disregard  to  the  equity  of  the  purchasers  of 
lots  from  Hawhe  after  he  made  the  two  deeds  of  trust." 

The  interests  of  such  of  the  plaintiffs  in  error  as  could  by 
any  possibility  be  affected  by  an  error  of  the  court  in  this 
respect  are  several,  not  joint.  As  to  Charles  McCarthy,  he 
failed  to  answer  the  bill,  and  can  not  rely  upon  this  defense, 
as  it  was  not  set  up  by  him  in  the  court  below. 

It  is  shown  by  this  record  that  Arthur  J.  Hawhe  con- 
veyed to  Hartroff  lots  9  and  10  in  block  6,  in  October,  1872  ; 
and  to  Harry  A.  Anderson  lots  11  and  12  in  block  6  ;  and 
to  Wm.  H.  Feindt  lots  5,  6,  and  7  in  block  6  (this  latter 
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deed  was  recorded  on  January  4,  1872)  ;  and  to  Barney 
Anderson  lot  20  in  block  5  ;  and  to  William  Shehan  lots  21 
and  22  in  block  5.  These  latter  deeds  were  shown  to  have 
been  made  before  the  making  of  the  releases  hereinafter 
mentioned.  The  bill  shows  that,  before  the  filing  of  the 
bill,  Arthur  J.  HawThe  conveyed  to  Martha  E.  Eice  lots  4 
and  5  in  block  2  ;  and  to  Charles  Wright  lots  29,  30,  and  31 
in  block  2,  and  that  Hawhe  had  made  a  contract  with  John 
H.  Perry  to  convey  lots  11,  12,  and  13  in  block  1.  No 
other  of  the  plaintiffs  in  error  seem  to  have  any  interest  in 
relation  to  this  question  of  releases. 

There  were  216  lots  in  all.  The  decree  finds  131  of  these 
had  been  released,  and  that  eighty-five  lots  had  not  been 
released ;  and  that,  of  the  eighty-five  lots  not  released, 
twenty-six  of  them  had  been  conveyed  by  Hawhe  in  his  life, 
and  the  proof  shows  that  two  others  had  been  conveyed  to 
Johnson,  making  twenty-eight ;  and  the  decree  finds  eighteen 
lots  of  those  which  had  not  been  released  had  been  con- 
veyed to  certain  of  plaintiffs  in  error  —  that  is  to  say:  to 
Hartroff,  two  lots  ;  to  H.  A.  Anderson,  two  lots  ;  to  Wm. 
Feindt,  three  lots;  to  Barney  Anderson,  one  lot;  to  Wm. 
Shehan,  two  lots ;  to  Martha  E.  Eice,  two  lots ;  to  Charles 
Wright,  three  lots  ;  to  Charles  McCarthy,  three  lots.  The 
record  also  shows  that  a  contract  had  been  made  by  Hawhe 
w7ith  one  of  the  plaintiffs  in  error,  Perry,  for  the  convey- 
ance to  him  of  four  lots  —  making  in  all  twenty-two  lots  in 
wrhich  some  one  of  the  plaintiffs  in  error  claim  an  interest. 
These  were  all  embraced  in  the  decree  for  sale  —  Perry's 
lot  to  be  sold  under  the  Eogers  deed,  and  the  others  under 
the  deed  to  Moses  Snydaker  —  or  the  second  mortgage,  as 
it  is  called. 

None  of  the  lots  thus  conveyed  are  required  by  this  decree 
to  be  sold  under  the  first  mortgage,  and  none  of  them  were 
sold  under  that  mortgage.  Lots  11,  12,  13  and  14  in  block 
1  were  sold  under  this  first  mortgage.  As  to  them  the  bill 
alleges  that  "  Hawhe  had  made  an  agreement  for  the  con- 
veyance unto  one  John  H.  Perry  of"  these  lots,  and  this 
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allegation  is  admitted  in  the  answers  ;  but  there  is  no  alle- 
gation or  proof  relating  to  the  terms  of  this  agreement  — 
nothing  to  show  that  Perry  had  performed  his  part  of  the 
agreement,  or  that  he  had  paid  anything  on  this  agreement. 
In  a  word,  there  is  nothing  to  show  that  Perry  is  in  any 
way  injured  by  the  decree.  Before  the-  circuit  court  could 
properly  be  called  upon  to  protect  a  supposed  equity  of 
Perry,  it  should  be  shown  plainly  what  that  equity  is. 

As  to  the  lots  of  the  other  plaintiffs  in  error,  who  held 
conveyances  from  Hawhe,  they  were  all  sold  under  the  sec- 
ond mortgage. 

This  second  mortgage  (or  deed  of  trust)  contained  a 
stipulation  that  the  mortgagee  would  release  to  the  mort- 
gagor, or  his  assigns,  "any  portion  of  the  premises,  upon 
payment  (by  the  party  seeking  the  release)  of  $1,000  per 
acre  for  any  part  thereof." 

This  property,  when  mortgaged,  had  not  been  laid  off 
into  blocks  and  lots,  but  was  subsequently  so  subdivided. 
The  proof  shows  that  the  lots  were  of  uniform  size,  and  of 
such  size  that  each  lot  was  equivalent  to  the  one-tenth  of 
an  acre.  The  substance  of  this  contract,  then,  was  that 
the  mortgagee  would  release  any  given  number  of  lots 
upon  payment  at  the  rate  of  $100  per  lot. 

As  already  stated,  the  second  mortgage  was  a  first  lien 
upon  144  lots  (in  blocks  2,  3,  and  5,  and  in  the  east  one- 
half  of  block  4),  and  as  to  the  seventy-two  lots  (in  blocks 
1  and  6)  the  second  mortgage  was  a  lien  on  merely  the 
equity  of  redemption  under  the  first  mortgage. 

Hartroff,  H.  A.  Anderson,  William  Feindt,  Barney  An- 
derson, Shehan,  Martha  E.  Eice,  and  Charles  Wright, 
respectively,  complain  that,  after  their  lots  were  conveyed 
by  Hawhe  to  them,  the  complainants  caused  or  suffered 
other  lots  to  be  released  from  these  mortgages,  by  which 
an  undue  proportion  of  the  burden  of  the  mortgage  debt 
was  thrown  upon  their  lots ;  and  they  insist  in  their  an- 
swers that  thereby  their  lots  became,  by  operation  of  law, 
released  and  freed  entirely  from  the  mortgage.     Under  no 
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circumstances  could  a  release  of  a  part  of  the  mortgaged 
premises  operate,  ipso  facto,  to  accomplish  such  a  release. 
Under  certain  circumstances  such  releases  of  a  part  may 
operate  to  discharge,  pro  tanto,  a  certain  part  of  the  mort- 
gage debt,  as  against  a  former  purchaser. 

Under  this  second  mortgage,  however,  every  purchaser 
of  a  lot  from  Hawhe  knew,  by  the  provision  in  the  mort- 
gage, on  record  at  the  time  he  bought,  that  he  had  the 
right,  upon  paying  a  given  sum  of  the  purchase  money 
to  the  holder  of  the  mortgage,  to  have  his  lots  so  pur- 
chased released  from  the  mortgage.  He  also  knew  that 
every  other  purchaser  who  might  come  after  him  had  a 
similar  right  as  to  the  lots  he  might  buy. 

Under  these  circumstances,  common  prudence  would 
dictate  that  each  of  these  plaintiffs  in  error  should  have, 
before  paying  Hawhe  the  full  purchase  money,  called  upon 
the  holder  of  the  mortgage,  and  have  procured  a  release  of 
his  lots,  or  at  least  should  have  given  to  the  holder  of  the 
mortgage  notice  that  he  had  paid  in  full  for  his  lot,  with- 
out procuring  a  release  of  his  lot. 

The  Snydakers  knew  generally  that  Hawhe  was  making 
sales  to  third  parties.  They  knew,  also,  that  parties  were 
from  time  to  time  coming  to  them  in  person,  or  through 
Hawhe,  and,  upon  making  payment  to  the  Snydakers,  pro- 
curing releases  of  their  lots.  But  there  is  no  evidence 
tending  to  show  that  they  knew,  at  the  time  of  the  making 
of  any  one  of  these  releases  mentioned  in  the  bill,  that  any 
persons  (other  than  those  whose  lots  they  released)  had 
bought  lots  of  Hawhe  and  paid  him  for  them.  Nor  is  there 
anything  in  the  record  showing  that  the  releases  made  after 
the  bill  was  filed  were  made  without  applying  on  that  account 
all  the  credit  which  the  former  purchasers  had  a  right  to 
require  should  be  applied  to  the  mortgage  debt  on  that 
account.  It  may  be  that  the  evidence  tends  to  show  that 
some  of  the  lots  were  released  without  the,  receipt  by  the 
Snydackers  of  the  full  amount  of  $100  to  the  lot ;  but  the 
record  nowhere  discloses  which  lots  were  so  released,  nor  is 
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the  time  when  such  voluntary  releases  were  made  disclosed 
in  this  record.  It  may  well  be,  for  aught  shown  in  this 
record,  that  some  of  these  lots  were  voluntarily  released 
before  any  of  these  plaintiffs  in  error  had  any  interest  in 
any  part  of  the  property.  It  is  insisted  that  many  of  the 
releases  are  shown  to  have  been  made  after  the  respective 
purchases  made  by  the  plaintiffs  in  error.  This  is  true ; 
but  the  proof  fails  to  show  that  the  proper  credits  were  not 
made  on  the  mortgage  debt  when  these  later  releases  were 
made. 

The  right  of  a  purchaser  from  the  mortgagor  of  a  part  of 
property  under  mortgage,  who  has  paid  for  his  part  of  the 
property,  to  have  all  the  parts  of  the  property  left  in  the 
mortgagor  at  the  time  of  his  purchase  sold  first,  before 
subjecting  his  property  to  sale  to  satisfy  the  mortgage,  is  a 
superior  right  as  against  the  mortgagor,  but  it  is  a  subor- 
dinate right  as  against  the  mortgagee,  and  is  subject  to  the 
superior  right  of  the  mortgagee  to  collect  his  money  in  the 
way  that  is  most  to  the  interest  of  the  mortgagee.  The 
purchaser  from  the  mortgagor  can  hold  the  mortgagee  to 
account  only  where  the  mortgagee  has  wantonly,  or  in  unjust 
indifference  to  the  known  equitable  rights  of  such  a  pur- 
chaser, impaired  such  right  by  his  act,  when  no  reasonable 
consideration  of  the  interests  of  the  mortgagee  required  the 
act  to  be  done  which  is  complained  of.  Hence,  when  a 
mortgagee  has  knowledge  that  the  mortgagor  has,  since 
the  mortgage,  sold  part  of  the  property  to  another,  and  re- 
ceived his  pay,  he  must  not  release  from  the  mortgage, 
without  adequate  consideration ,  any  part  of  the  property  re- 
maining in  the  hands  of  the  mortgagor,  or.  in  the  hands  of 
a  later  purchaser ;  and  should  he  do  so,  the  first  purchaser 
may  insist  on  a  credit  on  the  mortgage,  as  against  him,  of 
a  sum  equal  to  the  full  value  of  the  property  released.  If, 
however,  the  mortgagee  can  secure  a  part  payment  on  the 
mortgage  debt,,  by  releasing  a  part  of  such  remaining  part 
of  the  property  for  the  purposes  of  sale,  and  by  applying 
as  a  credit  on  the  mortgage  the  full  price  of  the  property 
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last  sold,  such  release  would  not  charge  the  mort°;ao:ee  with 
more  than  the  amount  such  property  actually  sold  for,  unless 
the  price  was  so  grossly  inadequate  as  to  show  a  want  of 
good  faith .  So  long  as  the  mortgagee  acts  in  good  faith, 
his  right  to  make  his  money  out  of  the  mortgaged  premises 
is  not  to  be  destroyed,  or  even  impaired,  for  the  sake  of  the 
protection  of  subsequent  purchasers  from  the  mortgagor. 
In  this  case  we  find  no  evidence  of  a  want  of  o-oocl  faith  on 
the  part  of  the  mortgagees.  If  the  plaintiffs  in  error  have 
suffered  in  this  regard,  it  is  the  result  of  their  own  negli- 
gence. They  knew  when  they  bought  that  they  had  a  right 
to  have  their  property  released  from  this  mortgage,  by 
causing  the  mortgagees  to  be  paid  $100  per  lot.  They  had 
reason  to  believe  that  the  mortgagees  (in  view  of  the  in- 
terest every  such  purchaser  would  have  in  availing  himself 
of  this  protection)  would  reasonably  assume  that  every 
purchaser  would  promptly  apply  for  such  release,  and  that 
any  purchaser  who  did  not  apply  for  such  release  had  still 
in  his  own  hands  so  much  of  the  purchase  money  as  would 
be  sufficient  to  procure  such  release.  If,  then,  these  plaint- 
iffs in  error  did  in  fact  pay  over  the  purchase  money  in  full 
to  the  mortgagor,  it  is  fair  to  assume  that  they  relied 
upon  the  personal  responsibility  of  Hawhe  in  his  covenants 
in  his  deeds.  At  all  events,  under  such  circumstances  they 
could  not  reasonably  demand  the  services  of  the  mortgagees 
in  protecting  them  from  loss,  unless  they  gave  the  mort- 
gagees reasonably  full  knowledge  of  the  necessity  or  want 
of  such  protection. 

The  proofs  fail  to  show  that  these  plaintiffs  in  error  have 
suffered  any  loss.  Whether,  under  other  circumstances, 
mere  proof  that  a  man  holds  a  conveyance  from  another  is 
sufficient  proof  that  he  has  paid  the  purchase  money  there- 
for, it  is  plain  that  under  these  circumstances  it  is  not  suffi- 
cient. The  case  shows  that  with  full  notice  that  releases  of 
the  property  in  parcels  was  provided  for  in  the  mortgage, 
and  with  full  knowledge  of  the  fact  that  each  purchaser 
had  the  right,  both  as  against  Hawhe  and  the  mortgagees, 
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to  pay  a  certain  part  of  the  purchase  money  to  the  mort- 
gagees, and  then  to  have  his  property  released,  these 
plaintiffs  in  error  applied  for  no  releases,  and  gave  no  notice 
that  they  needed  protection.  The  fair  inference  (notwith- 
standing the  deeds)  arising  from  these  facts  is,  that  they 
have  never  paid  Hawhe  for  the  land,  and  they  now  may 
protect  themselves  from  loss  by  claiming,  as  a  credit,  the 
amount  necessary  to  save  their  lots  from  sale,  as  so  much 
paid  to  the  administrator  of  Hawhe' s  estate  upon  the  pur- 
chase money.  In  fact,  the  proof  shows  affirmatively  that 
Charles  Clarke,  whose  purchase  from  Hawhe  was  subse- 
quent to  the  record  of  the  trust  deeds  and  before  many  of 
the  releases  (his  deed  was  made  December  18, 1871 ),  actually 
paid  to  Hawhe' s  administrator  the  full  purchase  money  of 
his  lots,  after  this  bill  was  filed  and  before  decree.  Such 
defendants  who  fail  to  protect  themselves  when  they  have 
the  power  can  not  complain  if  others  are  not  more  diligent 
in  looking  after  their  interests  than  they.  In  the  absence 
of  proof  to  the  contrary,  the  fair  inference  from  all  the 
circumstances  disclosed  in  this  record  is  that  every  one  of 
the  plaintiffs  in  error,  who  complain  of  these  releases,  had, 
at  the  time  of  the  decree,  enough  of  the  purchase  money 
for  their  lots  still  in  their  hands  to  have  paid  their  quota 
of  the  mortgage  debt  to  the  mortgagees,  and  have  de- 
manded a  release  of  their  lots.     The  decree  is  affirmed. 

Decree  affirmed. 


Charles  Lehman 

v. 
Matta  Freeman. 


1.  Appeal  —  default  of  defendant,  where  'plaintiff  is  not  served.  Where  an 
appeal  from  a  judgment  of  a  justice  of  the  peace  is  perfected  before  the  clerk 
of  the  appellate  court,  by  one  of  two  defendants,  a  summons  should  be  issued 
to  the  plaintiff  and  the  defendant  not  joining  in  the  appeal;  and  if  this  is  not 
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done,  and  no  appearance  of  the  plaintiff  entered  in  writing  ten  days  before 
court,  it  is  error  to  render  judgment  against  either  defendant  by  default  on  the 
appearance  of  the  plaintiff. 

2.  Practice — right  to  have  a  trial  reciprocal.  As  a  general  rule  of  prac- 
tice, a  party  in  court  can  not  force  his  adversary  to  act,  until  he  himself  is  in  a 
condition  to  be  forced  to  proceed. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  replevin,  originally  brought  before 
a  justice  of  the  peace,  by  Matta  Freeman  against  Charles 
Lehman  and  Nick  Trease.  Lehman  alone  appealed  from 
the  justice's  judgment,  perfecting  his  appeal  before  the 
clerk  of  the  Superior  Court. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  commenced  before  a  jus- 
tice of  the  peace  of  Cook  county,  against  appellant  and 
one  Nick  Trease,  wherein  judgment  by  default  was  rendered 
against  the  defendants,  on  October  13,  1873,  for  1  cent 
damages,  and  property  in  the  plaintiff. 

Appellant  took  an  appeal  to  the  Superior  Court  of  Cook 
county,  filing  his  appeal  bond  and  a  transcript  of  the  judg- 
ment with  the  clerk  of  that  court,  October  22,  1873,  the 
other  defendant,  Trease,  not  joining  in  the  appeal.  It  does 
not  appear  from  the  record  that  any  summons  was  ever 
issued  from  the  Superior  Court  to  the  appellee,  or  to  the 
co-defendant,  Trease,  or  any  appearance  by  the  latter,  or 
that  there  was  ever  any  appearance  of  the  appellee  entered 
in  writing  and  filed  among  the  papers  in  the  cause  ten  days 
before  the  first  day  of  any  term  of  the  Superior  Court,  or 
at  any  other  time  ;  or  that  any  step  whatever  was  taken  in 
the  cause  by  either  of  the  parties  until  at  the  June  term, 
1876,  of  the  Superior  Court,  when,  the  cause  being  called 
for  trial,  the  plaintiff  in  the  suit  came  by  his  attorney,  the 
14  —  86th  ill. 
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default  of  the  defendants  was  entered,  and  a  jury,  being 
called,  found  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  against  the  defendants  in  the  sum  of  $200,  for 
which  judgment  was  rendered.  The  defendant  Lehman 
appeals. 

The  default  and  judgment  in  this  case  were  irregular. 
A  summons  never  having  issued  against  the  appellee  in  the 
Superior  Court,  and  he  never  having  entered  his  appearance 
in  writing  ten  days  before  any  term  of  the  court,  nor  in 
any  manner  or  at  any  time  until  the  calling  of  the  cause  for 
trial,  he  could  not  have  been  forced  to  proceed  to  a  trial  at 
that  term  ;  and  if  he  could  not,  neither  could  the  appellant. 
As  a  general  rule  of  practice  a  party  in  court  can  not  force 
his  adversary  to  act,  until  he  himself  is  in  a  condition  to  be 
forced  to  proceed.  Hooper  v.  Smith,  19  111.  53.  The 
judgment  by  default,  therefore,  against  the  appellant  at 
that  term  was  erroneously  entered ;  the  cause  should  have 
been  continued.  The  judgment  against  Trease  was  unwar- 
ranted, there  never  having  been  summons  to  him,  but  on 
motion  the  court  set  aside  the  judgment  as  to  him. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Adam  Kolb 

v. 

Anna  J.  O'Brien. 


1.  Excessive  damages  — for  personal  injury  through  negligence.  A  recov- 
ery of  $2,200  damages  for  an  injury  to  the  plaintiff's  ankle,  alleged  to  have 
been  caused  by  negligence  on  the  part  of  an  omnibus  driver,  where  the  actual 
loss  of  time  and  expenses  incurred  by  the  plaintiff  were  not  shown  to  exceed 
$175,  and  the  proof  failed  to  show  a  permanent  injury,  or  such  negligence  as 
to  imply  malice  or  wanton  disregard  of  the  safety  of  the  plaintiff,  was  held 
excessive. 

2.  Exemplary  damages.  In  an  action  against  the  proprietor  of  an  omnibus, 
to  recover  damages  for  a  personal  injury  caused  by  negligence  of  the  driver, 
where  the  negligence,  if  any,  is  not  of  such  a  character  as  to  imply  malice,  or 
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a  wanton  disregard  of  the  safety  of  the  plaintiff,  vindictive  damages  can  not  be 
allowed,  hut  only  such  as  are  compensatory. 

3.  Erkor  —  in  favor  of  party  complaining.  A  defendant  can  not  be  heard  in 
this  court  to  complain  of  instructions  given  for  the  plaintiff,  even  though  not 
precisely  accurate,  if  such  inaccuracy  operated  more  strongly  against  the  latter 
than  the  former. 

4.  Law  and  fact  —  question  of  negligence.  In  an  action  to  recover 
damages  for  a  personal  injury  received  through  the  alleged  negligence  of  the 
defendant,  or  his  servant,  it  is  not  proper  by  an  instruction  to  announce  what 
acts  were  negligent,  and  the  degree  of  negligence  they  prove.  It  is  for  the  jury 
to  say,  from  the  evidence,  whether  either  or  both  the  parties  were  guilty  of 
negligence,  and,  if  so,  its  comparative  degrees. 

5.  Action  —  acts  done  by  direction  of  police  officer.  If  a  city  ordinance  con- 
fers power  on  police  officers  to  direct,  absolutely,  omnibus  drivers,  leaving  the 
latter  no  choice  but  to  obey  the  officer's  order,  and  if,  in  executing  such  order 
with  ordinary  prudence  and  skill,  a  personal  injury  is  inflicted,  neither  the 
driver  nor  his  employer  can  be  held  liable  in  damages  for  the  injury. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  County ; 
the  Hon.  W.  K.  McAllister,  Judge,  presiding. 

Mr.  A.  C.  Story,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  in  the  month  of  September,  1874,  plaintiff 
below  received  an  injury  to  her  ankle,  whilst  entering  an 
omnibus  claimed  to  have  at  the  time  belonged  to  defendant. 
By  police  regulation  all  omnibuses  were  required  to  stand 
and  take  their  turn  at  the  Adams  street  entrance  of  the 
Exposition  Building,  on  the  south  side  of  the  street,  at  the 
corner  of  Michigan  avenue.  The  police  had  erected  at  the 
place  a  staging  or  platform  of  plank  and  timber,  on  the  side 
of  the  street,  against  which  the  vehicles  backed  up  for 
passengers  to  enter  and  from  which  they  left,  under  the 
direction  of  the  police. 

On  the  night  of  the  injury,  at  about  ten  o'clock,  plaintiff 
and  several  of  her  friends  left  the  Exposition  Building  by 
the  Adams  street  entrance.  There  was  at  the  time  a  lanre 
crowd  of  people,  each  afraid  of  being  left,  and  anxious  to 
secure  passage.     Plaintiff,  with  the  rest  and  in  advance  of 
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her  friends,  hastened  forward,  and  said  to  her  friends : 
"Hurry  up,  as  there  is  a  'bus  going  right  to  our  door." 
One  of  the  vehicles  had,  it  is  claimed,  just  been  ordered 
out  by  the  police,  and  was  several  feet  from  the  platform 
when  plaintiff  attempted  to  get  in ;  she  placed  one  foot  on 
the  step,  for  the  purpose,  when,  it  is  claimed,  the  omnibus 
was  stopped  by  a  team  passing  in  front  of  it,  and  the 
vehicle,  from  its  load,  the  slope  of  the  street,  or  some 
other  cause,  backed  up  against  the  platform,  catching 
her  ankle  between  it  and  the  step  of  the  omnibus.  She 
testifies  that  she  did  not  get  off  the  sidewalk  or  platform, 
but  got  on  the  step  from  the  platform,  and  claims  she  was 
injured  by  the  negligence  of  the  driver  in  the  management 
of  the  team  and  omnibus.  She  screamed  and  fainted ;  a 
policeman  started  up  the  conveyance  and  released  her  ankle, 
and,  a  few  minutes  after,  ordered  the  driver  to  take  her 
home,  which  he  did.  There  seems  to  be  no  conflict  on  the 
question  that  she  was  taken  home  by  the  omnibus  by  which 
she  received  the  injury,  but  there  is  conflict  in  the  evidence 
as  to  its  identity. 

Plaintiff  at  the  time  was  employed  in  a  family,  in  the 
performance  of  household  labor.  She  was  disabled  from 
labor  for  about  twelve  weeks  ;  she  was  receiving  $4  per 
week  for  her  services  at  the  time ;  incurred  a  doctor's  bill 
of  about  $50,  and  was  nursed  and  boarded  at  an  expense  of 
$75.  There  was  some  slight  evidence  tending  to  prove  the 
injury  was  permanent.  The  jury  found  a  verdict  in  favor 
of  plaintiff  for  $2,200.  A  motion  for  a  neAV  trial  was  over- 
ruled, and  judgment  entered  on  the  verdict;  and  defendant 
brings  the  record  to  this  court  on  error.     , 

A  number  of  grounds  are  urged  for  a  reversal ;  and, 
after  a  careful  perusal  of  the  evidence  in  the  bill  of  excep- 
tions, we  are  clearly  of  the  opinion  that  the  damages  are 
excessive — so  clearly  excessive  that  the  verdict  should  not 
have  been  permitted  to  stand.  The  actual  loss  and  expense 
incurred  by  appellee  by  reason  of  the  injury  is  not  shown 
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to  have  been  exceeding  $175.  The  remainder  —  being  over 
$2,000  —  is  based  on  suffering  and  mere  conjectural  future 
incapacity  to  labor. 

Her  physician  is  by  no  means  clear  as  to  the  character  or 
extent  of  the  injury.  He  is  not  confident  that  it  will  be 
permanent,  but  says  it  may  be.  The  evidence  is  too  vague 
and  indefinite  of  permanent  injury  upon  which  to  base  such, 
large  damages.  We  fail  to  find  anything  in  the  evidence 
requiring,  or  even  justifying,  the  assessment  of  vindictive 
damages  against  plaintiff  in  error.  If  there  was  negligence 
on  the  part  of  the  driver,  as  the  jury  have  found,  it  is  not 
of  such  a  character  as  to  imply  malice,  or  a  wanton  disre- 
gard of  the  safety  of  defendant  or  others.  It  then  follows 
that  the  damages  should  have  been  compensatory  only, 
whilst  they  are  greatly  beyond  anything  warranted  by  the 
evidence. 

It  is  uro;ed  that  the  evidence  shows  that  it  was  a  different 
omnibus  —  not  owned  by  plaintiff  in  error,  and  belonging  to 
another  person  —  by  which  defendant  in  error  was  injured. 
If  on  this  the  evidence  was  conflicting,  it  was  for  the  jury 
to  consider  it,  and  give  to  it  such  weight  as  they  believed  it 
entitled  to  receive. 

It  is  claimed  that  the  evidence  does  not  sustain  the  ver- 
dict in  other  respects.  Inasmuch  as  the  case  will  come  be- 
fore another  jury,  we  shall  refrain  from  any  discussion  of 
the  evidence,  leaving  it  to  another  jury  to  find  the  issues 
without  any  suggestions  as  to  its  weight  or  what  it  tends  to 
prove. 

It  is  unred  that  the  court  below  erred  in  cnvino;  and  re- 
fusing  instructions.  Those  given  for  defendant  in  error  may 
not  be  precisely  accurate,  but,  if  so,  the  inaccuracy  operated 
against  her,  and  they  were  all  or  more  than  plaintiff  in  error 
had  a  right  to  demand.  And  those  given  for  him  were  cer- 
tainly all  if  not  more  than  he  was  entitled  to  have  given. 
In  refusing  a  portion  of  those  he  asked  there  was  no  error. 
Had  they  been  given,  they  would  have  trenched  upon  the 
province  of  the  jury.     These  instructions  announced  what 


214  Kolb  v.  O'Brien.  [Sept.  T. 

Opinion  of  the  Court. 

acts  were  negligent,  and  the  degree  of  negligence  they 
proved.  It  was  for  the  jury,  on  the  evidence  before  them, 
to  say  whether  either  or  both  of  the  parties  were  guilty  of 
negligence,  and,  if  so,  its  comparative  degrees.  These 
instructions,  if  given,  would  have  taken  that  question  from 
the  jury,  and  would  have  been  wrongfully  determined  by 
the  court ;  and  they  were  properly  refused. 

As  we  understand  it,  the  ordinances  read  in  evidence  pro- 
vide that  any  police  officer  has  power  to  arrest  any  offender, 
and  give  any  directions  necessary  for  the  convenience  of  the 
public  at  any  public  place,  and  no  owner  or  driver  of  an 
omnibus  shall  refuse  to  obey  or  interfere  with  such  officer. 
The  ordinances  were,  by  agreement,  not  embodied  in  the 
bill  of  exceptions,  but  it  was  agreed  that  they  might  be 
read  on  the  argument  in  this  court ;  but  the  book  of  ordi- 
nances has  not  been  furnished,  an  agreed  copy  filed,  or  any 
other  course  taken  to  bring  them  to  our  notice,  beyond  a 
statement,  in  the  abstract,  of  what  purports  to  be  their  sub- 
stance. If  that  is  correct  —  but  we  have  no  means  at  hand 
of  determining  the  fact  —  the  last  instruction  given  by  the 
court,  on  its  own  motion,  was  calculated  to  mislead  the  jury. 
If,  as  stated,  the  ordinance  required  the  driver  to  unques- 
tioningly  obey  the  police  officer,  under  the  circumstances  of 
this  case,  then  the  instruction  was  repugnant  to  the  require- 
ments of  the  ordinance,  and  should  not  have  been  given. 
If  the  ordinance  conferred  the  power  claimed,  the  driver 
had  no  choice  but  obedience  to  the  order  of  the  officer, 
from  the  facts  proved  on  the  trial,  and  if  in  executing  it, 
with  ordinary  prudence  and  skill,  the  injury  was  inflicted, 
neither  the  driver  nor  his  employer  could  be  held  liable. 
But  the  judgment  of  the  court  below  must  be  reversed  be- 
cause the  damages  are  excessive,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 
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The  Chicago  City  Kail  way  Company 

v. 

George  Howison  et  al, 

1.  Damages  —  on  dissolution  of  injunction  — profits  to  be  derived  -from  ex- 
tending  road  too  remote.  Where  a  horse-railway  company  was  enjoined  froni 
extending  its  track  to  a  certain  point,  and  the  injunction  was  dissolved,  the 
company  claimed  damages  from  a  loss  of  profits  that  might  have  been  realized. 
The  evidence  relied  on  was  the  increase  of  business  after  the  extension.  It 
also  appeared  that  the  company  had  another  line,  parallel  with  the  extension 
and  near  the  same,  and  that  no  accounts  were  kept  of  the  profits  as  to  the  exten- 
sion, the  fare  being  5  cents  for  any  distance.  It  was  held,  that  no  damages 
could  be  assessed  for  such  profits,  they  being  speculative  and  too  remote  and 
uncertain. 

2.  Same  —  distinguished  from  other  cases.  This  case  is  to  be  distinguished 
from  cases  where  a  business  is  built  up  or  established  so  as  to  furnish  a  basis 
for  estimating  damages.  In  such  cases  damages  are  recoverable  for  loss  of 
profits  where  the  party  is  prevented  from  exercising  his  business,  but  not  where 
the  business  has  not  been  established.  Damages  for  profits  of  a  railway  never 
built  are  not  recoverable. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellant. 

Messrs. Shokey  &  Shaffner,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  August  22,  1864,  an  ordinance  was  passed  by  the  City 
Council  of  Chicago,  authorizing  the  Chicago  City  Eailvvay 
Company  to  construct  its  railway  on  Indiana  avenue  in  that 
city,  from  Twenty-second  street  to  the  city  limits,  on  condi- 
tions ;  one  of  which  was  that  the  railway  should  be  con- 
structed within  fifteen  months  from  the  passage  of  the 
ordinance. 

On  September  12,  1871,  the  railway  company  not  having 
constructed  its  railway  south  of  Thirty-first  street,  the  ap- 
pellees, property  owners  on  Indiana  avenue,  filed  their  bill 
of  complaint  in  the  circuit  court  of  Cook  county,  to  re- 
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strain  the  railway  company  from  extending  its  track  on 
Indiana  avenue  from  Thirty-first  street  to  the  city  limits,  a 
distance  of  one  mile,  appellees  alleging  in  their  bill  that 
the  company  was  about  to  construct  that  part  of  the  road. 

A  preliminary  injunction  was  granted,  and  an  injunction 
bond  given  by  appellees.  On  November  5,  1875,  the  injunc- 
tion was  dissolved,  and  suggestions  of  damages  under  the 
statute  were  made  by  the  railway  company,  as  follows  : 

First,  the  costs  and  solicitor's  fees,  amounting  to  $720.75  ; 
second,  the  net  profits  which  the  defendant  might  and  would 
have  made  from  operating  its  railway  from  Thirty-first  street 
to  the  city  limits,  if  it  had  not  been  enjoined,  viz.,  $24,000, 
or  about  the  sum  of  $500  per  month. 

The  first  item  in  the  suggestion  of  damages  was  afterward 
withdrawn  before  hearing,  and  the  court  below  decreed  that 
no  damages  be  recovered,  and  dismissed  the  suggestion.  The 
railway  company  appealed. 

The  question  presented  is,  whether  the  kind  of  damages 
named  in  the  second  suggestion  of  damages  are  recoverable. 

Appellant's  counsel  admit  the  general  rule  that  probable, 
conjectural,  or  speculative  profits  can  not  be  recovered,  but 
insist  that  there  are  facts  here  established  by  the  evidence 
which  will  enable  the  court  to  ascertain  the  direct  and  cer- 
tain damages  sustained  by  the  railway  company  by  the 
injunction,  as  follows :  The  line  of  railway  had  been  com- 
pleted on  Indiana  avenue,  from  Thirty-first  street  to  the 
city  limits,  for  some  time  previous  to  the  hearing.  It  ap- 
peared that  the  condition  of  the  track  north  of  Thirty-first 
street  was  such  (owing  to  a  switch  on  Twenty-sixth  street 
having  been  torn  up,  and  which  the  company  had  been  en- 
joined from  relaying)  that  only  sixteen  cars  could  be  run, 
and  that  by  the  extension  of  the  track  twenty-five  cars  could 
be  run  ;  that  twenty-five  cars  were  put  upon  the  line  imme- 
diately upon  the  extension,  showing,  as  claimed,  that  the 
company  was  by  the  extension  enabled  to  run  nine  more 
cars  ;  that  the  condition  of  Indiana  avenue  in  regard  to 
population  and  travel  had  not  changed  since  January  1,  1873. 


1877.]      Chicago  City  Ry.  Co.  v.  Howison  et  al.  217 

Opinion  of  the  Court. 

It  was  shown  that  each  car  on  that  line,  for  three  years  pre- 
ceding the  dissolution  of  the  injunction,  earned  $3.20  per 
day ;  at  which  rate  nine  cars,  in  three  years,  would  have 
earned  $31,635.  After  the  extension  the  average  returns 
from  the  line  were  increased  $143  per  day,  while  the  average 
expenditures  were  increased  only  $49  per  day. 

It  is  contended  that  this  testimony  as  to  net  profits  is  suf- 
ficiently certain  to  enable  the  court  to  ascertain  the  extent 
of  the  damages. 

It  appears  from  the  evidence  that  the  company  had  a  par- 
allel line  of  railway  on  State  street,  which,  at  the  city 
limits,  was  three  blocks  distant  from  Indiana  avenue.  There 
is  no  evidence  to  show  that  any  persons  using  the  Indiana 
avenue  line  since  the  extension  did  not  use  this  parallel  line 
before  the  extension  ;  it  appearing  that  patrons  of  the  In- 
diana avenue  line  formerly  rode  on  the  State  street  line. 

It  appears  that  the  rate  of  fare  for  any  distance  on  the 
Chicago  City  Railway  is  5  cents  ;  that  the  entire  length  of 
this  Indiana  avenue  line  is  four  miles  and  a  half;  that  the 
cost  of  carrying  passengers  for  a  long  distance  is  greater 
than  the  cost  of  carrying  them  a  short  distance,  but  no  rule 
of  measuring  the  difference  is  given ;  it  appearing  that  no 
accounts  are  kept  of  the  profits  of  that  part  of  the  route  in 
question,  and  there  is  no  rule  for  determining  what  they 
are. 

It  appears  that  the  absence  of  the  switch  at  Twenty-sixth 
street  prevented  the  company  from  using  from  twenty  to 
twenty-four  cars  a  day  which  they  would  have  run,  at  least 
a  portion  of  the  year,  if  it  had  not  been  for  the  absence  of 
the  switch.  This  absent  switch  was  restored  at  the  same 
time  that  the  railway  was  extended  south  of  Thirty-first 
street,  and  the  cars  were  increased  from  sixteen  to  twenty- 
five,  or  one  more  than  the  company  would  have  had,  for  a 
portion  of  the  year,  with  the  switch  and  without  the  ex- 
tension. 

Although  there  is  the  general  statement  that  the  same 
condition  of  things  in  regard  to  population  and  travel  has 
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existed  since  January,  1873,  the  witness  giving  such  testi- 
mony did  afterward  admit  that  the  increase  of  travel  by 
the  day  in  1874,  as  compared  with  1873,  was  nearly  900 
passengers. 

There  are,  then,  these  elements  of  uncertainty  as  to  the 
profits  made  in  consequence  of  the  extension  :  It  is  uncer- 
tain how  much  of  the  increase  claimed  may  have  come  from 
the  parallel  line  of  the  same  company ;  how  much  was  due 
to  general  increase  of  business  and  travel ;  what  the  increase 
of  cost  was  in  carrying  passengers  the  additional  distance, 
no  accounts  of  profits  being  kept  for  parts  of  lines  ;  and 
the  absence  of  the  switch  at  Twenty-sixth  street,  for  which 
appellees  were  not  responsible,  diminished  the  number  of 
passengers  that  could  be  carried  from  four  to  eight  cars  for 
a  part  of  the  year,  and  the  loss  claimed  in  that  respect  may 
be  as  well  imputable  to  that  cause  —  the  absence  of  the 
switch  —  as  to  the  non-extension  of  the  track. 

Appellant's  counsel  admit  that  what  proportion  of  the 
large  increase  of  earnings,  after  the  extension  of  the  line 
to  the  city  limits,  was  due  to  other  parts  of  the  line  can  not 
be  determined  with  certainty,  but  say  it  was  probably  in 
the  ratio  of  the  old  and  new  tracks  —  acknowledging  to 
that  extent  the  objection  in  regard  to  uncertain  and  proba- 
ble profits. 

The  claim  here  is  of  damages  for  profits  that  a  railway 
company  might  have  made  on  a  railway  that  had  never  been 
built.  We  are  cited  to  no  precedent  in  sanction  of  such  a 
claim.  Reference  is  made  to  the  case  of  Chap?nanv.  Kirby, 
4y  111.  211,  as  one  where  profits  were  inquired  into. 

That  was  the  case  of  a  lease  of  a  portion  of  a  planing- 
mill  and  premises  and  a  specified  quantity  of  steam-power. 
After  the  lessee  had  been  in  the  enjoyment  of  the  demised 
premises  for  a  considerable  time,  the  lessors  wrongfully  cut 
off  the  steam-power,  thus  stopping  the  machinery  and  busi- 
ness of  the  lessee ;  for  which  tort  he  sued  in  case  to  recover 
for  the  damages  he  had  sustained.  It  was  held  that  the 
losses  sustained  by  the  breaking  up  of  the  lessee's  estab- 
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lished  business  was  a  proper  element  for  consideration  in 
ascertaining  the  amount  of  damages,  and  that,  in  estimat- 
ing such  losses,  it  was  proper  to  take  into  consideration  the 
profits  of  the  business  for  a  reasonable  period  next  before 
the  time  when  the  injury  was  inflicted. 

But  the  court  there  take  the  precise  distinction  which 
exists  in  the  case  at  bar,  saying  the  case  was  not  in  conflict 
with  that  of  Green  v.  Williams,  45  111.  206,  as  in  that  case 
the  lessee  had  not  entered  upon  the  term,  had  not  built  up 
or  established  a  business,  and  had  not  suffered  such  a  loss  ; 
that  there  was  not  in  that  case  any  basis  upon  which  to  de- 
termine whether  there  ever  would  be  any  profits,  or  upon 
which  to  estimate  them,  and  that  it  was  the  same  with 
Cilley  v.  Hawkins,  48  111.  308. 

Both  the  cases  last  cited  were  of  leases  of  premises,  the 
term  to  commence  at  a  future  day,  where  the  landlord 
refused  to  give  possession,  and  actions  for  breach  of  contract 
for  the  leases  were  brought. 

The  first  was  the  case  of  the  renting  of  a  store  in  Chicago 
for  the  purpose  of  carrying  on  the  business  of  a  milliner,  and 
it  was  held  that  the  plaintiff  was  not  entitled  to  recover 
for  profits  that  she  might  have  made  by  conducting  her 
business  on  the  demised  premises  ;  that  such  damages  were 
remote,  speculative,  and  incapable  of  ascertainment.  The 
other  case  was  of  the  lease  of  a  farm,  and  the  court  below 
excluded  the  inquiries  what  could  have  been  made  on  the 
farm  during  the  continuance  of  the  lease,  and  what  was  the 
damage  in  not  getting  the  farm  to  cultivate.  It  was  held 
that  there  was  no  error  in  the  rejection  of  such  evidence  on 
the  question  of  damages  ;  that  the  damages  sought  to  be 
proved  were  speculative  and  conjectural ;  that  "  the  inquiry 
should  have  been,  What  was  the  true  worth  of  the  term? 
for  how  much  could  plaintiffs  in  error  have  sold  it  to  any 
one  desiring  to  purchase  ?  Not  how  much  any  person  might 
imagine  could  have  been  made  by  its  enjoyment." 

The  damages  claimed  here  seem  to  us  to  fall  within  the 
objection  of  being  conjectural,  speculative,  and  incapable 
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of  ascertainment,  and  to  be  identical  in  principle  with  those 
set  up  and  denied  in  the  cases  of  Green  v.  Williams  and 
Cilley  v.  Haivkins.  There,  damages  were  sought  to  be 
recovered  for  profits  which  might  have  been  realized  from  a 
demised  term  which  had  never  been  entered  upon  and  en- 
joyed ;  here,  for  profits  that  might  have  been  made  on  a 
railway  that  had  never  existed.  See,  also,  Olmstead  v. 
Burke,  25  111.  86  ;  City  of  Chicago  v.  Haenerbein,  85  id. 
594. 

We  are  of  opinion'  the  court  below  rightly  disallowed  the 
claim  of  damages,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Augustus  L.  Chetlain,  Administrator, 

■    .  v. 

The  Eepublic  Life  Insurance  Company  et  al. 

1.  Consideration  —  of  notes  given  by  stockholder  in  payment  for  stock. 
Promissory  notes  given  by  a  stockholder  in  an  incorporated  company,  for  the 
payment  of  the  first  twenty  per  cent  of  his  subscription  to  the  capital  stock, 
are  founded  on  a  sufficient  consideration  to  support  them. 

2.  Corporation  —  mismanagement  of  its  affairs  does  not  release  stock- 
holder. The  mere  mismanagement  of  the  affairs  of  a  corporation  will  not, 
even  in  equity,  release  a  stockholder  from  his  obligation  to  pay  for  stock  sub- 
scribed by  him. 

3.  Same — who  are  owners  of  franchise,  etc.  The  stockholders  are  the 
owners  of  the  franchise,  property,  and  assets  of  the  company  which  remain 
after  its  debts  and  liabilities  are  discharged,  notwithstanding  its  affairs  are 
managed  by  directors. 

4.  Same  —  directors  are  agents  only  —  how  far  they  bind  the  stockholders. 
The  directory  of  an  incorporated  company  are  the  agents  or  trustees  of  the 
stockholders,  and  the  latter  are  bound  by  their  acts  within  the  scope  of  their 
authority.  If  their  acts  are  outside  of  their  authority,  the  stockholders  are  not 
bound  by  them,  and  they  may,  no  doubt,  in  a  reasonable  time,  proceed  in 
equity  to  have  the  same  canceled  and  their  rights  protected  from  injury  and 
loss  growing  out  of  the  unauthorized  act. 

5.  Directors,  like  any  other  trustees,  maybe  restrained  from  the  performance 
of  unauthorized  acts ;  or  the  stockholders  may  have  them,  when  performed, 
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rescinded  and  canceled.     The  latter  occupy  the  relation  of  cestuis  que  tncst, 
and  may  invoke  the  aid  of  equity  to  protect  their  interests. 

6.  Same  —  defense  against  subscription.  The  fact  that  an  incorporated  in- 
surance company  has  purchased  a  large  and  expensive  building  in  which  to 
transact  its  business,  and  has  also  purchased  the  stock  of  another  company, 
furnishes  no  defense  against  the  payment  of  a  subscription  or  other  obligation 
given  for  stock.  If  such  acts  are  unauthorized,  the  remedy  is  in  equity  to  have 
them  set  aside  and  the  consideration  paid  restored. 

7.  Same  —  diminishing  stock.  Where  an  incorporated  company  agrees  with 
its  stockholders  to  issue  certificates  of  stock  for  the  amount  of  their  subscrip- 
tion paid,  and  cancel  the  subscription  as  to  the  sum  not  paid,  this  is  not  a  di- 
minishing of  its  capital  stock,  as  the  remaining  stock  still  belongs  to  the  com- 
pany, to  be  disposed  of. 

8.  Same  —  right  to  buy  stock.  There  are  numerous  cases  which  hold  that  a 
corporation  may  purchase  its  stock  and  violate  no  duty  to  its  stockholders, 
unless  prohibited  by  its  charter. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Small  &  Moore,  for  the  appellant. 

Mr.  John  I.  Bennett  and  Mr.  F.  H.  Kales,  for  the 

appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  Republic  Life  Insurance  Company  was  incorporated 
by  an  act  of  the  General  Assembly  of  this  State,  and 
became  organized,  and  entered  upon  the  business  for  which 
it  was  created.  Appellant's  intestate  became  a  subscriber 
for  500  shares  of  $100  each  of  its  capital  stock;  and  as  a 
payment  of  twenty  per  cent  thereon  the  company  permit- 
ted him  to  execute  his  notes  therefor,  drawing  interest, 
payable  five  years  after  date,  and  he  executed  a  deed  of 
trust  on  property  in  the  city  to  secure  the  payment  of  prin- 
cipal and  interest.  Walker,  in  his  life-time,  paid  $400  of 
interest  on  this  indebtedness.  Having  died  intestate, 
appellant  was  duty  appointed  the  administrator  of  his 
estate,  and,  the  money  not  having  been  paid,  appellee 
filed  a  bill  against  the  administrator,  widow,  and  heirs  of 
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Walker,  to  foreclose  the  deed  of  trust,  and  subject  the 
trust  property  to  sale  for  the  payment  of  this  indebtedness. 

Answers  and  a  cross-bill  were  filed,  and  a  trial  was  had 
on  the  original  bill,  answers,  replications,  exhibits,  and 
proofs.  The  court  found  that  there  was  due  on  the  notes, 
for  principal  and  interest,  the  sum  of  $14,357.30,  and 
ordered  its  payment  in  ten  days,  and,  in  default  thereof, 
that  the  premises  be  sold,  subject  to  redemption,  and  the 
proceeds  of  the  sale  be  applied  to  discharge  the  decree, 
and,  if  not  sufficient,  that  the  unpaid  balance  be  paid  in 
due  course  of  administration.  From  that  decree  the  ad- 
ministrator appeals. 

In  defense  it  is  urged  that  the  company  misappropriated 
their  funds  by  purchasing  the  stock,  etc.,  of  the  National 
Life  Insurance  Company ;  in  purchasing  a  building  at  a 
price  beyond  the  wants  and  means  of  the  company,  which 
impaired  the  value  of  Walker's  stock;  and  because  the 
company  reduced  the  amount  of  its  capital  stock.  This  is 
a  statement  of  the  grounds  relied  on  as  a  defense. 

That  there  was  a  sufficient  consideration  to  support  these 
notes  at  law  there  would  not  seem  to  be  the  slightest  doubt. 
And  the  question  is  presented  whether  the  consideration 
has  failed,  or  whether  for  any  reason  it  has  become  inequi- 
table to  enforce  the  payment  of  this  money. 

The  mere  mismanagement  of  the  affairs  of  a  corporation 
has  never  been  held  to  release  stockholders  or  others  from 
their  obligations  to  the  company.  When  Walker  purchased 
and  became  the  owner  of  this  stock  —  whether  paid  for  in 
money,  notes,  or  otherwise  —  he  became  entitled  to  all  the 
privileges  and  benefits  of  a  stockholder,  and  liable  to  all 
the  burdens  the  relation  imposes.  Had  there  been  divi- 
dends, he  would  have  been  entitled  to  share  in  them.  Had 
there  been  losses  imposing  liabilities  on  stockholders,  he 
would  have  been  required  to  respond  to  them. 

The  stockholders  are  the  owners  of  the  franchise,  prop- 
erty, and  assets  of  the  company  which  remain  after  its 
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debts  and  liabilities  are  discharged.  For  convenience  in 
the  transaction  of  business,  and  to  carry  out  the  purposes 
of  the  organization,  the  charters  of  such  bodies  usually 
authorize  the  stockholders  to  choose  a  certain  number  from 
among  themselves,  as  directors,  who  are  empowered  to 
transact  its  business  and  exercise  its  franchises.  And  in 
doing  so  they  are  agents  or  trustees  for  the  stockholders, 
and  the  latter  are  bound  by  their  acts  within  the  scope  of 
their  authority.  When  their  acts  are  outside  of,  and  be- 
yond, the  scope  of  their  authority,  the  stockholders  are  not 
bound  by  such  acts,  and  may,  no  doubt,  in  a  reasonable 
time,  proceed  in  equity  to  have  the  act  canceled,  and  their 
rights  protected  from  injury  and  loss  growing  out  of  the 
unauthorized  act.  If,  in  this  case,  the  purchase  of  the 
house  from  Farwell  was  ultra  vires,  or  even  an  abuse  of 
power,  any  stockholder  might  have  filed  his  bill  to  enjoin 
its  purchase,  or,  if  having  been  purchased  without  authority, 
in  a  reasonable  time  afterwards,  to  cancel  the  purchase  and 
have  the  consideration  which  had  been  paid  restored  to  the 
company. 

Directors,  like  any  other  trustees,  may  be  restrained  from 
the  performance  of  unauthorized  acts,  or  to  rescind  and 
cancel  them  when  performed.  And  the  stockholders,  occu- 
pying the  relation  of  cestuis  que  trust,  may  invoke  the  aid  of 
equity  to  thus  protect  their  interests.  In  this  case  the 
house  was  purchased  in  Walker's  life-time,  and  more  than 
two  and  a  half  years  before  his  death,  and  some  five  months 
after  he  became  a  stockholder.  Yet  he  took  no  steps  to 
avoid  the  purchase,  and  have  the  money  and  stock  paid 
for  it  restored  to  the  company.  Nor  do  we  see  that  he 
ever  even  objected  to  this  purchase  ;  and  we  presume  he 
did  not,  if  for  no  other  reason,  because  it  seems  to  have 
been  a  profitable  investment,  as  it  was  afterwards  sold  to 
the  National  Life  Insurance  Company  for  half  a  million  dol- 
lars. It  is,  therefore,  contrary  to  these  rules  to  hold  that 
whilst  Walker,  as  a  stockholder,  acquiesced  in,  if  he  did  not 
approve  of,  this  purchase,  and  seems,  from  his  non-action, 
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to  have  been  willing  to  take  the  chances  of  securing  profits 
thereby,  he  is  to  be  heard  now,  or  his  administrator  for  his 
estate,  to  set  this  up  as  a  defense  to  the  collection  of  the  pur- 
chase money  for  his  stock.  This  is  the  scope  of  what  was 
said  in  regard  to  equitable  relief  in  the  cases  of  Hays  v. 
Ottawa,  Oswego  and  Fox  River  Valley  Railroad  Com- 
pany, 1  111.  424,  and  Ottawa,  Oswego  and  Fox  River 
Valley  Railroad  Company  v.  Black,  79  id.  262.  These 
cases  do  not,  nor  were  they  intended  to,  hold  that  a  debtor 
to  the  company,  whether  a  stockholder  or  other  person, 
could  resort  to  equity  and  be  discharged  from  his  obligation, 
because  the  directors  have  acted  beyond  their  power  or  in 
its  abuse. 

What  has  been  said  in  reference  to  the  purchase  of  the 
house,  and  the  rules  announced  in  the  cases  above  referred 
to,  fully  govern  and  dispose  of  the  question  in  reference  to 
the  purchase  of  the  stock  of  the  National  Life  Insurance 
Company.  If  it  was  ultra  vires,  then  the  act  was  simply 
void,  and  Walker  in  his  life-time,  or  his  administrator  after 
his  death,  in  a  reasonable  time,  if  they  believed  the  pur- 
chase unauthorized,  might  have  filed  a  bill  to  set  the  whole 
transaction  aside,  and  restore  appellee  to  its  previous  con- 
dition. This  transaction  seems  to  have  occurred  two  months 
or  more  before  Walker's  death,  yet  he  took  no  such  steps, 
nor  has  appellant  since  that  time.  This,  then,  forms  no 
defense  to  the  collection  of  these  notes. 

As  to  the  last  point  —  that  the  company  reduced  their 
capital  stock  without  the  consent  of  Walker — we  do  not 
see  that  it  exists  as  a  matter  of  fact.  The  resolution  set 
out  in  the  record  only  shows  that  the  directors  were  author- 
ized to  issue  certificates  of  paid-up  stock  to  those  who  had 
paid  twenty  per  cent  on  their  subscriptions,  for  an  amount 
equal  to  the  sum  thus  paid.  This  in  no  sense  diminished 
the  amount  of  the  capital  stock  of  the  company.  Where  a 
person  had  subscribed  for,  say,  ten  shares,  and  had  paid 
$200,  and  was  willing  to  receive  a  certificate  for  two  shares 
of  $100  each,  and  cancel  his  subscription  for  the  ten  shares, 
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the  other  eight  still  belong  to  the  company,  and  they  could 
sell  them  to  whom  they  might  choose.  The  subscription 
for  shares,  and  the  payment  of  twenty  per  cent  thereon,  did 
not  vest  any  title  to  the  shares  in  the  subscriber.  That 
would  only  be  a  contract  to  purchase  and  pay  for  the  num- 
ber of  shares  for  which  the  subscription  was  made.  Until 
paid  for,  and  the  purchaser  received  his  certificate  of  stock, 
the  title  to  the  shares  was  still  in  the  company.  Hence 
this  was  not  even  an  effort  to  reduce  the  capital  stock  of 
the  company  by  purchasing  its  stock,  or  otherwise.  But 
if  it  had  been  intended  as  a  purchase  of  its  own  shares, 
there  are  numerous  cases  which  hold  that  a  corporation  may 
do  so  and  violate  no  duty  to  the  stockholders,  unless  pro- 
hibited by  its  charter.1 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


William  Jones  et  ah 

v. 
John  P.  King  et  ah 


1.  Variance  —  in  description  of  property  cured  by  reference  to  record  of 
deed.  Where  a  bill  to  set  aside  a  deed  as  fraudulent  refers  to  the  book  and 
page  where  the  deed  is  recorded,  and  the  decree  follows  the  description  of  the 
property  as  given  in  the  deed,  it  will  be  sufficient,  notwithstanding  it  varies 
slightly  from  the  description  given  in  the  bill. 

2.  Practice  —  objection  to  evidence  must  be  made  when  introduced.  The 
fact  that  witnesses  examined  before  a  master  *in  chancery  do  not  sign  their 
depositions  may  be  good  ground  for  suppressing  their  evidence,  upon  motion 
at  the  proper  time ;  but  if  no  such  motion  is  made  the  objection  is  waived,  and 
will  not  be  considered  when  made  for  the  first  time  in  the  Supreme  Court. 

3.  Evidence  —  where  declaration  of  party  as  to  ownership  of  property  is 
competent.     "Where  the  grantor  in  a  deed  of  conveyance  remains  in  possession 

1  See  Chicago,  Pekin,  and  Southwestern  Railroad  Company  v.  President  and 
Trustees  of  Town  of  Marseilles,  84  111.  145. 

15  —  86th  ill. 
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of  the  property  conveyed,  and  uses  and  treats  the  same  as  if  he  was  the 
owner,  his  declarations  whilst  so  in  possession,  to  the  effect  that  he  owned 
the  property,  are  competent  evidence  upon  a  bill  to  set  aside  such  deed  as 
fraudulent. 

4.  Fraudulent  conveyances — when  set  aside  as  to  creditors.  Upon  a 
bill  to  set  aside  a  deed  as  fraudulent,  it  appeared  that  the  property  conveyed 
was  worth  about  $3,000,  and  that  the  alleged  consideration  for  the  deed  was 
$1,400  —  $100  in  cash,  and  the  balance  in  a  promissory  note  due  in  two  years. 
The  grantor  and  grantee  were  related  by  marriage  and  on  very  intimate 
terms,  and  resided  in  the  same  house,  and  had  so  resided  for-  some  years. 
The  grantor  afterwards  paid  taxes  on  the  property,  rented  it  in  his  own  name, 
collected  the  rents,  and  in  all  respects  treated  and  managed  the  property  as  his 
own,  whilst  the  grantee  paid  no  attention  to  it,  and  did  not  claim  to  own  it: 
Held,  that  the  conveyance  was  merely  colorable,  and  was  properly  set  aside  as 
fraudulent  even  as  to  one  who  became  a  creditor  after  the  date  of  the  deed. 

5.  Same  —  when  void  as  to  subsequent  creditors.  Where  a  conveyance  is 
merely  colorable,  and  a  secret  trust  and  confidence  exists  for  the  benefit  of  the 
grantor,  it  is  void,  not  only  against  prior,  but  subsequent,  creditors. 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  the  appellants. 

Messrs.  Hill  &  Dibble,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellees  in  the  cir- 
cuit court  of  Will  county,  against  William  Jones  and 
Francis  Kiernan,  to  set  aside  an  alleged  fraudulent  convey- 
ance, executed  on  January  29,  1873,  whereby  certain  lots  in 
the  city  of  Joliet  were  conveyed  by  Jones  to  Kiernan.  The 
bill  also  prayed  that  the  property  might  be  subjected  to 
sale  upon  an  execution  issued  upon  a  judgment  which  ap- 
pellees had  recovered  against  Jones  on  January  23,  1875. 
To  the  bill  appellants  put  in  their  joint  and  several  answers, 
denying  all  fraud  or  intent  to  defraud  any  person ;  and  in 
the  answers  it  was  set  up  that  the  conveyance  was  made  in 
good  faith  and  for  a  valuable  consideration.  A  general  rep- 
lication was  filed  to  the  answers,  and  the  cause  proceeded 
to  a  hearing  on  the  proofs,  and  a  decree  was  rendered  in 
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favor  of  the  complainants  as  prayed  for  in  the  bill ;  to  re- 
verse which  the  defendants  appealed. 

Several  questions  of  a  technical  character  have  been 
raised,  which  will  be  disposed  of  before  we  come  to  the 
merits  of  the  case.  The  property  involved  is  described  in 
the  bill  as  sub-lots  11  and  13  of  lot  2  in  block  7,  West 
Joliet,  which,  the  bill  alleges,  was  conveyed  by  Jones  to 
Kiernan  by  deed  recorded  in  book  140,  at  page  606,  of  the 
Will  county  records, —  while  in  the  decree  the  property  sub- 
jected to  the  lien  of  the  judgment  is  described  as  lots  11 
and  13  in  Assessor's  subdivision  of  lot  2,  block  7,  West 
Joliet.  We  do  not  consider  the  variance  in  the  description 
as  substantial.  The  reference  in  the  bill  to  the  book  and 
page  where  the  deed  is  recorded,  which  describes  the  prop- 
erty as  it  is  described  in  the  decree,  would  of  itself  seem  to 
be  sufficient. 

It  is  next  urged  that  the  court  erred  in  admitting  ap- 
pellees' evidence  taken  before  the  master,  on  the  ground 
that  the  witnesses  had  not  signed  their  depositions.  This 
might  have  been  good  ground  to  suppress  the  evidence 
had  a  motion  been  entered  in  the  circuit  court  for  that 
purpose,  but  appellants  have  waived  the  objection  by  their 
silence.  The  record  does  not  show  that  the  objection  was 
made  in  the  circuit  court,  and  when  made  for  the  first  time 
in  this  court  it  comes  too  late. 

It  is  also  claimed  that  the  evidence  of  Gr.  D.  A.  Parks 
'was  improperly  admitted,  in  which  he  identified  certain  pa- 
pers —  the  files  of  the  circuit  court  of  Will  county  —  in  a 
case  of  Geisse  v.  Jones,  and  also  stated  the  nature  of  the 
action  which  had  been  commenced.  The  object  of  this  evi- 
dence was  to  establish  the  fact  that  when  Jones  made  the 
conveyance  of  the  property  in  question  he  was  about  to 
be  sued  in  a  certain  case  for  $5,000  damages.  This  evi- 
dence tended  to  show  that  the  conveyance  of  the  property  was 
made  for  the  purposeof  placing  it  beyond  the  reach  of  a  party 
who  was  then  threatening  appellant  Jones  with  an  action 
to  recover  heavy  damages,  and  for  this  purpose  we  consider 
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it  proper  to  be  considered  in  connection  with  the  other  evi- 
dence in  the  case.  For  the  purpose  of  showing  the  convey- 
ance fraudulent,  appellees  proved  the  statements  and  decla- 
rations of  Jones  to  the  effect  that  he  owned  the  property 
after  the  deed  was  made.  This  is  relied  upon  as  error. 
The  grantor,  Jones,  remained  in  possession  of  the  property 
after  the  pretended  sale,  treating  it  and  using  it  in  all  re- 
spects as  if  he  was  the  owner.  We  are  of  opinion  that  his 
declarations  made  under  these  circumstances,  while  in  the 
possession  and  use  of  the  property  as  owner^  may  be  re- 
garded as  competent  evidence.  Bump  on  Fraudulent  Con- 
veyances, 549. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  decree  is  sustained  by  the  evidence.  The  alleged  con- 
sideration for  the  property  was  the  sum  of  $1,400  —  $100 
of  which,  it  is  claimed,  was  paid  down,  and  a  promissory 
note  given  for  the  balance,  due  in  two  years.  At  the  time 
the  sale  was  pretended  to  have  been  made,  as  the  evidence 
seems  to  show,  the  property  was  worth  about  the  sum  of 
$3,000  ;  it  was  renting  for  from  $480  to  $600  per  annum. 
The  two  appellants  resided  in  the  same  house,  and  had  so 
resided  for  some  years.  They  were  on  intimate  terms,  and 
were  related  by  marriage.  After  the  conveyance,  Jones 
rented  the  property  in  his  own  name,  claiming  to  own  it ; 
paid  the  taxes,  improved  the  property,  collected  the  rents, 
and  indeed  in  all  respects  treated,  used,  and  managed  the 
property  as  owner.  On  the  other  hand,  Kiernan  gave  no 
attention  to  the  property,  and,  so  far  as  is  shown,  did  not 
even  claim  to  own  it.  On  one  occasion,  in  November,  1873, 
he  employed  a  tenant  in  one  of  the  houses  to  paint  a  buggy. 
When  it  was  done,  he  asked  the  tenant  if  he  did  not  reside 
in  one  of  Jones'  houses ;  when,  being  informed  by  the 
tenant  that  he  did,  Kiernan  remarked  Jones  was  to  pay 
one-half  the  bill  for  painting  the  buggy.  He  then  paid 
one-half  in  cash,  and  the  tenant  settled  the  other  half  with 
Jones.  It  is  true,  Kiernan  now  claims  Jones  was  his  agent 
for  the  property ;  but,  from  the  time  the  deed  was  executed 
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to  the  filing  of  this  bill,  the  evidence  discloses  no  single  act 
done  by  Jones  in  the  capacity  of  agent,  nor  was  anything 
said  or  done  by  Kiernan  to  indicate  that  he  was  owner  of 
the  property. 

We  have  not  the  time  to  refer  to  all  the  evidence  bearing 
upon  the  apparent  bad  faith  of  the  transaction,  but  we  are 
fully  satisfied,  after  a  careful  examination  of  all  the  proofs, 
that  there  was  no  bona  fide  sale  of  the  property;  that  the 
pretended  sale  and  conveyance  were  merely  colorable,  and 
that  Jones  was  all  the  time  the  real  owner,  while  Kiernan 
was  a  mere  trustee. 

It  is,  however,  insisted  by  appellants  that,  appellees  not 
having  been  creditors  at  the  time  of  the  conveyance,  they 
can  not  assail  it.  We  understand  the  rule  to  be  settled,  that 
where  the  convej^ance  is  colorable  merely,  and  a  secret 
trust  and  confidence  exists  for  the  benefit  of  the  grantor, 
the  conveyance  will  be  held  void  both  as  against  precedent 
and  subsequent  creditors.  This  is  the  doctrine  of  Bump  on 
Fraudulent  Conveyances,  page  319,  where  it  is  said  :  "If 
a  conveyance  is  merely  colorable,  and  a  secret  trust  and 
confidence  exist  for  the  benefit  of  the  grantor,  it  is  void, 
not  only  against  precedent,  but  subsequent,  creditors ;  for 
it  is  in  such  case  a  continuing  fraud,  and  may  actually 
operate  as  such,  as  well  in  reference  to  debts  contracted 
after  as  before  the  conveyance."  The  same  principle  is 
announced  in  Hook  v.  Mowre,  17  Iowa,  197,  where  a  con- 
veyance was  made  to  defeat  an  old  claim  not  proved  to  be 
a  debt  which  could  be  enforced,  and  which  never  was  en- 
forced ;  but  the  court  held  the  conveyance  fraudulent  and 
void  as  to  subsequent  creditors.  This  decision  was  placed 
upon  the  ground  that  there  was  a  secret  trust  for  the  grantor, 
and  in  such  cases  subsequent  creditors  may  avoid  the  con- 
veyance. See,  also,  Guffin  v.  First  National  Bank  of 
Morrison,  74  111.  259. 

The  consideration  alleged  to  have  been  given  for  the 
property  is  so  small  and  inadequate  in  comparison  to  its 
true  value   that  it  is  unreasonable  to  believe  a  sale  was 
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made.  The  rent  of  the  property  in  three  years  would  have 
paid  the  amount  alleged  to  have  been  given.  This  fact,  in 
connection  with  the  manner  in  which  Jones  used  and  con- 
trolled the  property,  after  the  sale,  for  his  own  benefit, 
with  the  full  knowledge  and  approbation  of  Kiernan,  was 
enough  of  itself  to  establish  the  fact  that  Jones  was  still 
the  owner. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Albert  Felsenthal  et  al. 

v. 

John  M.  Durand  et  ah 


1.  Practice  —  when  judgment  must  be  against  all  the  defendants.  "Where 
a  party  defendant  appears  and  pleads  by  attorney  without  service  of  process,  it 
is  error  to  proceed  to  judgment  against  those  who  have  been  served,  without 
also  taking  judgment  against  him  who  thus  appeared  by  attorney. 

2.  In  actions  on  contracts  against  several,  where  all  are  served  with  process, 
the  judgment  must  be  against  all  or  none,  unless  some  of  the  defendants  make 
a  personal  defense  —  as,  infancy,  lunacy,  bankruptcy,  and  the  like.  The  same 
rule  applies  where  a  defendant  not  served  appears  to  the  merits. 

3.  Same  — where  plea  is  defective.  "Where  a  plea  regularly  filed  is  defective, 
the  proper  mode  to  meet  and  dispose  of  it  is  by  demurrer  —  not  to  entirely  dis- 
regard it  as  no  plea. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  in  the  Superior  Court  of  Cook  County, 
upon  a  promissory  note  alleged  in  the  declaration  to  have 
been. executed  by  Albert,  Benjamin,  Jacob,  and  Isaac  Fels- 
enthal, under  the  name  of  J.  Felsenthal  &  Sons.  Sum- 
mons was  issued  against  the  four  above  named  defendants, 
and  returned  served  on  Albert,  Benjamin,  and  Isaac  Felsen- 
thal, and  not  found  as  to  Jacob  Felsenthal.  February  3, 
1875,   default  and  judgment  for   the  amount  of  the  note 
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were  entered  against  the  three  defendants  served,  and  no 
action  by  the  court  against  Jacob  Felsenthal. 

February  3, 1875,  the  four  defendants,  Albert,  Benjamin, 
Isaac,  and  Jacob  Felsenthal,  came  by  their  attorney  and 
filed  their  plea,  verified  by  afiidavit,  denying  their  joint  lia- 
bility. Jacob  Felsenthal  filed  his  further  afiidavit  with  the 
plea  that  he  had  a  good  defense  to  the  suit  upon  the  merits 
to  the  whole  of  the  plaintiff's'  demand. 

On  the  same  day,  February  3,  1875,  the  defendants 
Albert,  Benjamin,  and  Isaac  Felsenthal  moved  the  court  to 
vacate  the  default  and  judgment  as  having  been  erroneously 
entered,  a  plea  and  affidavit  of  merits  having  been  filed  at 
the  time ;  which  motion  was  denied  by  the  court,  and  ex- 
ception taken. 

The  bill  of  exceptions  states  that  it  was  admitted  by  all 
the  parties  to  the  suit,  in  open  court,  that  the  said  plea  and 
affidavit  of  merits  were  marked  "  filed"  from  three  to  five 
minutes  before  ten  o'clock  a.  m.,  the  opening  hour  of  the 
court  on  February  3,  1875,  as  shown  by  the  statement  of 
the  clerk  in  open  court,  but  were  not  placed  with  the  papers 
in  the  file  of  said  cause  —  said  February  3,  1875,  being  the 
default  day  of  said  court  for  the  February  term,  1875  — and 
that  the  plaintiffs  were  not  entitled  to  the  default  and  judg- 
ment by  reason  of  any  laches  of  the  defendants  in  filing 
their  said  plea  and  affidavit ;  but  that  the  court  refused, 
notwithstanding,  to  set  aside  the  default  and  judgment, 
because  the  affidavit  of  merits  filed  by  the  defendants  wTas 
not  a  sufficient  afiidavit  in  that  no  venue  was  laid,  and  the 
plea  of  the  defendants  was  not  a  sufficient  and  proper  plea 
as  a  defense.  Whereupon  the  defendants  asked  leave  to 
file  a  proper  plea  on  behalf  of  the  defendants ;  which  was 
also  refused  and  excepted  to. 

The  defendants  Albert,  Benjamin,  and  Isaac  Felsenthal 
appeal  from  the  judgment  rendered  against  them. 

Mr.  Adolph  Moses,  for  the  plaintiffs  in  error. 

Messrs.  Fuller  &  Smith,  for  the  defendants  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  bill  of  exceptions  shows  that  at  the  time  the  judg- 
ment was  rendered  a  plea  had  been  filed  on  the  part  of  all 
the  defendants  in  the  suit ;  that  there  was  no  default  in  the 
respect  of  filing  a  plea  and  affidavit  of  merits,  such  as  they 
were,  but  that  the  ground  of  the  refusal  to  set  aside  the  de- 
fault and  judgment  was  the  insufficiency  of  the  plea  and 
affidavit.  Admitting  the  insufficiency  of  the  plea  and  ^affi- 
davit,  there  was  no  justification  for  rendering  a  judgment 
against  three  of  the  defendants  alone.  In  actions  on  con- 
tract  against  several,  when  all  are  served  with  process,  the 
judgment  must  be  against  all  or  none,  unless  some  of  the 
defendants  make  a  personal  defense  —  as,  infancy,  lunacy, 
bankruptcy,  and  the  like.  Kimmel  v.  Shultz,  Breese,  169  ; 
McOonnel  v.  Swailes,  2  Scam.  571;  Gribbiny.  Thompson, 
28  111.  61 ;  Faulk  v.  Kettums,  54  id.  189.  By  statute, 
judgment  may  be  taken  against  a  part  of  the  defendants 
who  alone  have  been  served  with  process.  Although  Jacob 
Felsenthal  was  not  served  with  process,  he,  together  with 
the  defendants  served,  filed  a  plea.  If  this  plea  was  de- 
fective, yet  it  was  a  plea  by  Jacob  Felsenthal,  who  thereby 
entered  his  appearance,  brought  himself  into  court,  and 
stood  in  the  like  attitude  as  if  he  had  been  served  with  pro- 
cess. Where  a  plea  regularly  filed  is  defective,  the  proper 
mode  to  meet  and  dispose  of  it  is  by  demurrer — not  to 
entirely  disregard  it  as  no  plea. 

Where  a  party  defendant  appears  and  pleads  by  attorney 
without  service  of  process,  it  is  error  to  proceed  to  judg- 
ment against  those  who  have  been  served,  without  also 
taking  judgment  against  him  who  thus  appeared  by  attor- 
ney.    Breese,  182. 

The  judgment  must  be  reversed,  and  the  cause  is  re- 
manded with  leave  to  the  defendants  to  file  an  amended 
plea  and  affidavit  of  merits. 

Judgment  reversed. 
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Henry  K.  Stevens 

v. 

Andrew  Dillman  et  al. 

1.  Fraudulent  conveyance  — from  father  to  son.  "Where  a  father,  being- 
indebted,  transferred  two  promissory  notes  to  a  third  person  for  his  minor  son, 
each  for  $1,000,  and  which  were  good  notes,  for  the  consideration  of  $500,  and 
also  conveyed  his  homestead  to  his  son  for  the  expressed  consideration  of  $5,000, 
when  it  was  worth  $10,000,  and  only  received  $100  in  hand,  and  took  no  mort- 
gage or  other  security  for  the  payment  of  the  balance  of  the  purchase  money, 
and  it  appeared  that  the  son  had  no  means  with  which  to  make  so  extensive  a 
purchase,  it  was  held,  that  the  transfers  were  fraudulent  as  to  the  creditors  of 
the  father. 

2.  Garnishment — garnishee  liable  if  he  surrenders  notes  after  service.  If 
one  holding  notes,  after  service  of  garnishee  process  on  him  at  the  suit  of  a 
creditor,  surrenders  the  same,  he  will  do  so  at  his  peril,  and  if  he  does  not  shoAV 
that  the  notes  are  not  subject  to  the  payment  of  the  debt  he  will  be  liable  for 
the  amount  due  on  the  same  when  they  are  shown  to  be  good. 

3.  Same  —  waiver  of  sufficiency  of  affidavit.  If  an  affidavit  for  garnishee 
process  is  insufficient,  the  garnishee  should  move  to  quash.  If  he  does  not,  but 
answers  on  the  merits,  he  will  be  considered  as  having  waived  the  objection  to 
the  sufficiency  of  the  affidavit. 

4.  Same — judgment,  when  a  protection  to  garnishee.  "Where  one  holding 
notes  is  garnisheed,  and  one  claiming  the  same  is  notified  of  the  proceeding,  and 
thus  made  a  party,  the  judgment  against  the  garnishee  will  be  conclusive  on 
such  claimant  in  any  subsequent  suit  between  him  and  the  garnishee. 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Josiah  McKoberts,  Judge,  presiding, 

Mr.  George  W.  House  and  Mr.  G.  D.  A.  Parks,  for 

the  appellant. 

Mr.  Egbert  Phelps  and  Mr.  Benj.  Olin,  for  the  appel- 
lees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

At  the  January  term,  1875,  of  the  Will  circuit  court, 
the  Will  County  National  Bank  of  Joliet  recovered  a  judg- 
ment for  $5,154  against  William  A.  Lord  and  Andrew  Dili- 
man.     On  this  judgment  executions  were  duly  issued  to  the 
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sheriffs  of  Cook  and  Will  counties,  and  they  were  returned 
no  property  found.  On  April  21st,  following,  garnishee 
process  was  issued  against  and  served  upon  Andrew  H. 
Shreffner  and  Henry  K.  Stevens.  Interrogatories  were 
propounded  and  answers  filed.  A  trial  was  had,  and  judg- 
ment was  rendered  in  favor  of  Lord  and  Andrew  Dillman, 
for  the  use  of  the  bank,  for  $1,151.90,  against  Stevens, 
being  the  amount  of  one  promissory  note,  and  that  he  sur- 
render another  note,  within  thirty  days,  to  the  sheriff  ot 
Will  county  for  the  use  of  the  bank.  From  that  judgment 
Stevens  alone  appeals. 

A  jury  was  waived,  and  by  consent  of  the  parties  a  trial 
was  had  by  the  court.  On  the  trial  it  appeared  that 
Shreffner  gave  to  Andrew  Dillman  his  seven  promissory 
notes,  falling  due  at  different  times  ;  that  Dillman  delivered 
the  two  first  falling  due,  and  for  $1,000  each,  indorsed  in 
blank,  to  Stevens  to  hold,  saying  to  him,  at  the  time,  that 
they  belonged  to  his  son,  Ward  S.  Dillman ;  that  Stevens 
had  these  notes  in  his  possession  when  he  was  served  with 
garnishee  process  ;  that  afterwards,  and  before  the  trial, 
under  the  directions  of  Ward  S.  Dillman,  he  delivered  one 
of  these  notes  to  H.  B.  Scutt,  as  is  claimed,  to  pay  for  an 
interest  in  the  business  of  the  firm  of  which  Scutt  was  a 
partner.  Ward  and  his  father  claim  that  no  more  than  $500 
was  ever  paid  or  to  be  paid  for  these  two  notes,  and  the 
father  testified  that  he  had  no  reason  to  believe  they  would 
not  be  paid. 

Again,  the  father  conveyed,  a  few  days  after  the  time  it 
is  claimed  the  notes  were  sold,  to  Ward  his  homestead  for 
$5,000,  when  it  was  Avorth  $10,000,  and  only  received  $100 
in  hand,  and  does  not  seem  to  have  taken  a  mortgage  on 
the  property,  or  other  security,  for  the  balance  of  the  pur- 
chase money ;  that  the  father  looked  after  Ward's  interest 
in  the  business  of  the  firm ;  that  Ward  had,  on  coming  of 
age,  but  $150,  and  is  not  shown  to  have  acquired  other 
means  afterwards,  so  as  to  have  been  able  to  make  such 
extensive   purchases.     But,  even  if   it  had   appeared,  the 
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evidence,  all  considered,  produces  conviction  that  these 
sales  were  but  colorable,  and  intended  to  hinder  and  delay 
creditors.  It  is  wholly  improbable  that  a  man  unembar- 
rassed would  sell  good  notes  for  one-fourth  of  their  face, 
and  his  homestead  for  one-half  its  value,  and  receive  but 
$100,  or  but  one  per  cent  of  its  value,  and  take  no  security 
for  the  balance.  But  when  he  is  embarrassed,  and  makes 
such  sales  to  a  son  wholly  unable  to  pay,  at  least  for  the 
house,  and  the  possession  does  not  change,  and  the  son  still 
resides  with  the  father,  we  are  compelled  to  conclude  that 
these  sales  were  fraudulent,  and  that  the  evidence  fully  sus- 
tains the  finding  of  the  court. 

Stevens  held  these  notes  when  garnishee  process  was 
served  on  him ;  and  he  must  have  known  that  it  was  to 
reach  these  notes  that  he  was  served.  And  he  should  have 
also  known  that  it  was  his  duty  to  hold  them  until  the  title 
thereto  was  determined.  The  very  fact  that  he  was  served 
with  process  put  him  on  his  guard,  and  he  afterwards  acted 
at  his  peril  in  surrendering  the  note  to  Ward,  or  in  delivering 
it  to  Scutt  under  his  directions.  When  he  did  so  he  under- 
took to  prove  that  the  note  belonged  to  Ward.  This  he 
attempted,  but  in  it  he  failed  ;  and,  failing  in  that,  he  must 
be  held  liable  for  the  value  of  the  note. 

It  is  urged  that  the  evidence  fails  to  prove  the  note  was 
worth  its  face  and  accrued  interest.  Andrew  Dillman  tes- 
tified that  he  had  no  reason  to  believe  that  it  would  not  be 
paid.  This  was  clearly  evidence  warranting  the  inference 
that  it  was  worth  its  face  and  accrued  interest,  the  amount 
for  which  the  judgment  was  rendered. 

Some  exceptions  are  taken  to  the  sufficiency  of  the  affi- 
davit upon  which  the  garnishee  summons  was  issued.  The 
objections  are  exceedingly  technical,  and,  if  they  do  exist, 
they  were  waived  by  answering  and  submitting  to  the  juris- 
diction of  the  court.  They  should  have  been  urged  on  a 
motion  to  quash,  and  can  not  be  raised,  for  the  first  time, 
in  this  court. 

It  is,  however,  said  that  should  Ward  S.  Dillman  sue 
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Stevens  for  the  note  he  could  not  set  this  judgment  up  as  a 
defense  under  the  case  made  by  the  affidavit.  We  can  per- 
ceive no  reason  why  it  could  not  be.  The  note  is  described 
by  the  answer,  and  Ward  was  notified  to  appear  and  defend 
his  rights,  and  was  thus  made  a  party  to  the  record,  and  is 
bound  and  concluded  by  the  judgment.  No  reason  is 
shown  why  he  should  not  be  concluded  by  the  judgment, 
and  he  fails  to  appeal. 

We  fail  to  find  any  error  in  this  record  requiring  the  re- 
versal of  the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 


John  McAllister  et  al. 

v. 

William  O.  Clark. 


1.  Variance  —  as  to  obligors  in  bond.  Where  a  declaration  on  an  injunction 
bond  showed  that  the  bond  was  executed  by  the  defendants  by  the  names  and 
style  of  A.  B.  and  C.  D.,  and  the  bond  produced  in  evidence  did  not  have  the 
word  "and"  between  the  defendants'  names,  it  was  held,  the  variance  was  too 
trivial  and  technical  to  bear  discussion. 

2.  Same — as  to  names  of  parties  in  a  collateral  proceeding.  In  a  suit  upon 
an  injunction  bond  the  declaration  alleged  that  damages  were  assessed  on  the 
dissolution  of  an  injunction  in  a  suit  wherein  A.  B.  was  complainant,  and 
"William  0.  Clark,  trustee,  and  Polly  H.  Clark,  his  wife,  were  defendants,  while 
the  record  offered  showed  a  suit  wherein  A.  B.  was  complainant,  and  "William 
O.  Clark,  trustee,  and  Poll  H.  Clark,  his  wife,  were  defendants.  It  was  held, 
that  as  the  decree  was  not  the  foundation  of  the  suit  the  variance  was  im- 
material, the  word  "Poll"  being  a  mere  clerical  ertor  for  "Polly." 

3.  Practice  in  supreme  court  —  error  does  not  always  reverse.  Although 
it  may  be  error  for  the  court,  after  issue  joined  upon  pleas  and  the  trial  has 
commenced,  to  allow  the  plaintiff  to  demur  to  a  plea,  and  to  sustain  the 
demurrer,  yet  when  the  record  fails  to  show  that  the  defendant  was  deprived  of 
any  evidence  admissible  under  such  plea,  the  error,  if  any,  affords  no  ground 
of  reversal. 

4.  Injunction  bond  —  surety  bound  by  damages  assessed.  A  surety  in  an 
injunction  bond  is  concluded  by  the  decree  assessing  damages  on  dissolution  of 
the  injunction,  though  not  a  party  to  such  suit,  and  he  can  not  go  behind  the 
same  and  show  payments  made  prior  to  such  assessment. 
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5.  Same  —  measure  of  damages.  In  a  suit  upon  an  injunction  bond  the  as- 
sessment of  damages  by  the  court  on  the  dissolution  of  the  injunction,  and 
accruing  interest  thereon,  are  the  proper  subjects  of  recovery. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  F.  C.  Ingalls,  for  the  appellants. 

Messrs.  Wilson  &  Perry,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Judgment  was  rendered  in  the  court  below  in  favor  of 
appellee  and  against  appellants,  in  an  action  of  debt  brought 
on  an  injunction  bond.  The  damages  assessed  are  $213.25, 
being  the  amount  awarded  by  the  court  as  damages  on  the 
dissolution  of  the  injunction,  with  accruing  interest.  Sev- 
eral exceptions  were  taken  on  the  trial,  and  are  here  urged 
as  grounds  of  reversal. 

1st.  It  is  objected  there  is  a  fatal  variance  between  the 
pleadings  and  the  evidence.  The  first  specification  under 
this  head  is,  it  is  alleged  in  the  declaration  that  the  bond  de- 
clared on  was  executed  by  the  defendants  by  the  names  and 
style  of  John  McAllister  and  J.  C.  McCullough ;  whereas 
the  bond  read  in  evidence  does  not  have  the  word  "  and  " 
between  the  defendants'  names.  This  is  too  trivial  for  dis- 
cussion. Under  our  present  statutes,  mere  technical  vari- 
ances and  formal  objections  can  not  be  urged  to  defeat  the 
ends  of  justice.  The  other  specification  is,  it  is  alleged  in  the 
declaration  that  the  damages  were  assessed  on  the  dissolu- 
tion of  an  injunction  in  a  suit  wherein  John  McAllister  was 
complainant  and  William  O.  Clark,  trustee,  and  Polly 
H.  Clark,  his  wife,  were  defendants  ;  whereas  the  record 
read  in  evidence  is  of  a  suit  wherein  John  McAllister  is 
complainant,  and  William  O.  Clark,  trustee,  and  Poll  H. 
Clark,  his  wife,  were  defendants. 

The  decree  in  the  chancery  suit  is  not  the  foundation  of 
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the  present  suit  —  the  suit  being  upon  the  bond,  and  the 
decree  in  the  chancery  suit  being  only  collaterally  in  evi- 
dence on  the  question  of  damages.  There  is,  from  the 
whole  record,  not  the  slightest  doubt  but  that  the  chancery 
suit  described  in  the  declaration,  and  in  which  the  bond 
declared  on  was  given,  is  the  same  as  that  the  record  of 
which  is  in  evidence,  and  that  the  word  Poll  is  a  mere  cler- 
ical error  for  Polly,  so  the  supposed  variance  is  immaterial. 
Stevison  v.  JSamest,  and  cases  there  cited,  80  111.  519. 
See,  also,  Twible  v.  The  State,  4  Blackf.  435. 

2d.  After  issue  joined  and  after  the  trial  had  commenced, 
the  court  suggested  to  appellee  that  appellants'  second  plea 
was  defective,  and  permitted  it  to  be  then  demurred  to  and 
sustained  the  demurrer. 

Appellants  concede  the  plea  would  have  been  obnoxious 
to  demurrer  if  it  had  been  interposed  in  apt  time,  but  claim 
that  it  was  error  to  entertain  the  demurrer  after  issue  joined 
and  the  trial  had  commenced.  This  may  be  so,  but  unless 
appellants  have  been  injured  by  the  ruling  it  is  no  ground 
for  reversal.  We  have  been  unable  to  discover  any  evi- 
dence offered  by  appellants,  and  excluded  by  the  court, 
which  must  have  been  admitted  had  the  demurrer  not  been 
sustained  to  the  plea.  They  have  disclosed  no  defense  that 
would  have  been  admissible  under  any  state  of  pleading,  of 
which  they  were  deprived  by  the  rulings  of  the  court. 

3d.  The  court  rejected  evidence  of  payments  made  to  ap- 
pellee before  the  assessment  of  damages  on  the  dissolution 
of  the  injunction.  It  is  argued  that  this  evidence  was  ad- 
missible on  behalf  of  appellant  McCullough,  who  was  not 
a  party  to  the  injunction  suit,  but  was  only  a  surety  for 
McAllister,  the  complainant  therein  ;  that,  not  being  a  party 
to  that  suit,  he  could  not  be  bound  by  the  decree.  The  mis- 
fortune to  him  is,  his  contract  binds  him  to  abide  that  decree 
without  being  a  party  to  it.  His  undertaking  is  that  he 
"  will  pay  all  such  costs  and  damages  as  shall  be  awarded 
against  the  complainant  in  case  the  injunction  shall  be  dis- 
solved."    The  injunction  was  dissolved,  and  on  its  dissolu- 
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tion  the  damages  here  recovered  were  awarded  against  the 
complainant.  No  appeal  was  taken  from  that  decree.  It 
stands  in  full  force,  and  the  amount  was  properly  recover- 
able in  a  suit  on  the  bond.  Weaver  et  at.  v.  JPoyer,  73 
111.  490. 

The  evidence  had  no  tendency  to  prove  performance  of 
the  condition  of  the  bond,  and  was  properly  excluded. 

4th.  The  objection  that  the  evidence  does  not  sustain  the 
verdict  depends  on  the  ruling  on  the  preceding  points. 
Since  they  are  decided  against  appellants,  this  must  be,  as 
a  matter  of  course.  The  evidence  offered  by  appellants 
having  been  properly  excluded,  the  assessment  of  damages 
on  the  dissolution  of  the  injunction  and  the  accruing  inter- 
est were  proper  subjects  of  recovery. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  W.  Brown 


v. 
The  People  of  the  State  of  Illinois. 

1.  Criminal  law — forgery  —  record.  No  indictment  can  be  founded  upon 
an  instrument  purporting  to  be  a  decree  of  divorce,  which,  on  its  face,  does  not 
appear  to  be  a  copy  of  the  record. 

2.  To  authorize  an  indictment  for  forgery,  the  instrument  alleged  to  have 
been  forged  must  be  such  as,  if  genuine,  would  be  effective. 

3.  Same  — fictitious  decree.  The  Criminal  Code  has  prescribed  no  punish- 
ment against  one  for  making  a  fictitious  decree  of  divorce  from  a  court  of 
another  State. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  County ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  A.  L.  Humphrey,  for  the  plaintiff  in  error. 

Mr.  J.  J.  Tunnicliff,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Breese  delivered  the  opinioii  of  the  Court : 

This  is  an  indictment  preferred  by  the  grand  jury  of 
Knox  county  at  the  June  term,  1876,  against  John  Brown, 
for  forgery.  The  charge  was,  that  in  the  county  of  Knox, 
on  the  first  day  of  February,  1876,  the  defendant,  unlaw- 
fully, feloniously  and  willfully  contriving  to  injure,  damage, 
and  defraud  one  Eliza  Penn,  did  then  and  there  unlawfully, 
feloniously,  knowingly,  and  falsely  forge  and  counterfeit  a 
certain  instrument  in  writing  purporting  to  be  a  public 
record  and  authentic  matter  of  a  public  nature,  viz.,  a 
decree  of  divorce,  pretended  to  be  granted  in  the  Marion 
county  circuit  court  of  the  State  of  Indiana,  which  said 
false,  forged,  and  counterfeited  instrument  of  writing  is  as 
follows  : 
"/State  of  Indiana,  Marion  County,  ss.    In  Marion  County 

Circuit   Court,  to  January   Term,  A.  D.  1876,     John 

W.  Broivn  v.  Mary  J.  Brown.     Divorce. 

"And  now  this  cause  coming  on  for  a  final  hearing,  in 
said  court,  and  the  evidence  being  heard  and  it  was  proven 
that  John  W.  Brown*  was  married  to  Mary  J.  Shum,  Octo- 
ber 18th,  1870,  and  that  Mary  J.  Shum,  now  Mary  J. 
Brown,  was  guilty  of  repeated  abuse  and  desertion,  for  the 
space  of  two  years  previous  to  the  filing  of  the  bill  for 
divorce  in  this  cause ;  and  it  also  appearing  by  the  evi- 
dence that  said  parties  have  one  child,  named  Clara  Brown, 
by  said  marriage,  aged  about  three  years  ;  it  also  appear- 
ing by  the  evidence  that  the  said  Mary  J.  Brown  was  guilty 
of  repeated  abuse,  and  further  that  she,  Mary  J.  Brown, 
deserted  and  left  her  husband,  on  or  about  the  15th  day  of 
January,  A.  D.  1874,  without  cause  or  provocation.  Now, 
therefore,  it  is  ordered  and  decreed  by  the  court,  that  the 
said  John  W.  Brown  and  Mary  J.  Brown  are  henceforth  and 
forever  divorced  and  that  the  bonds  of  matrimony  hereto- 
fore existino*  between  them  are  forever  dissolved,  and  that 
the  said  Mary  J.  Brown  retain  the  care  and  custody  of  said 
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child,  Clara  Brown,  till  she  becomes  of  the  age  of  fourteen 
years,  and  that  said  John  W.  Brown  pay  the  costs  of  this 
case  to  the  officers  and  witnesses. 

"  C.  H.  Moffit, 
"  Judge  Circuit  Court,  Marion  Co.,  Ind." 

The  indictment  properly  concludes.  A  motion  was  made 
to  quash  the  indictment,  w&ich  was  denied,  and  the  defend- 
ant, pleading  not  guilty,  was  put  upon  his  trial  before  a 
jury,  who  found  him  guilty  as  charged,  and  fixed  his  pun- 
ishment at  two  years'  confinement  in  the  penitentiary.  A 
motion  for  a  new  trial  was  made  and  denied,  and  a  like  dis- 
position was  made  of  defendant's  motion  in  arrest  of  judg- 
ment, and  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment  defendant  has  obtained  a  writ 
of  error  and  brought  the  record  to  this  court. 

Various  errors  are  assigned,  but  we  have  considered  but 
one,  which  strikes  at  the  foundation  of  the  prosecution.  It 
is  this : 

The  instrument  of  writing  set  out  in  the  indictment  does 
not,  on  its  face,  purport  to  be  an  authenticated  copy  of 
a  record,  and  no  indictment  could  be  founded  upon  it. 
The  statute  is  in  these  words  :  "Every  person  who  shall 
falsely  make,  alter,  forge,  or  counterfeit  any  record  or 
other  authentic  matter  of  a  public  nature  *  *  *  with 
intent,"  etc.,  "every  person  so  offending  shall  be  deemed 
guilty  of  forgery  and  shall  be  punished,"  etc  The  sec- 
tion embraces  almost  every  conceivable  instrument  of  writ- 
ing known  to  the  law  and  in  common  use  in  the  various 
transactions  of  life,  and  the  whole  purport  of  it  leads  to  the 
conclusion  that  the  instrument  alleged  to  be  forged  must  be 
such  an  instrument  which,  if  genuine,  would  be  effective. 
A  glance  at  this  alleged  forged  record  will  satisfy  any  one 
that  it  has  few,  if  any,  indications  of  a  record  of  a  court. 
It  could  deceive  no  one.  Even  the  young  woman  whom  it 
is  alleged  it  was  designed  to  deceive  and  defraud,  testified 
on  her  re-cross-examination  as  follows:  "At  the  time  he 
showed  me  the  divorce,  I  glanced  at  it,  and  says,  it  was  no 
16  —  86th  ill. 
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divorce,  because  there  was  no  seal  or  stamp  on  it.  He  says 
that  it  is  legal."  Again,  she  stated,  when  the  divorce  de- 
cree was  shown  to  her,  she  looked  at  it  and  said  she  could 
get  up  just  as  good  a  one.  Again,  her  brother  Charles  tes- 
tified that  all  he  knew  about  it  was  what  his  sister  told  him  ; 
she  said  it  was  not  a  legal  divorce  as  it  had  no  stamp  on  it. 

Nobody  could  be  deceived  by  such  an  instrument  of 
writing  who  was  not  quite  willing  to  be  deceived.  The 
paper  does  not  purport  to  be  a  copy  of  any  record,  nor  has 
it  the  semblance  of  one  save  in  a  few  particulars.  The 
most  that  can  be  said  of  the  instrument  is  that  it  is  a  ficti- 
tious decree,  and  for  making  such  no  penalty  is  provided 
by  the  statute,  whilst  there  is  a  severe  penalty  provided  by 
section  107  against  any  one  who  shall  make,  utter,  or  pub- 
lish with  an  intention  to  defraud  any  other  person,  or  with 
like  intention  shall  attempt  to  pass,  utter,  or  publish,  or 
shall  have  in  his  possession,  with  like  intent,  any  bill,  note, 
or  check,  or  other  instrument  of  writing  for  the  payment  of 
money  or  property,  etc.,  knowing  the  same  to  be  fictitious, 
viz :  that  he  shall  be  imprisoned  in  the  penitentiary,  etc. 
The  instrument  in  question  is,  at  best,  but  a  fictitious  decree 
of  a  court  of  another  State,  got  up  with  the  intent  to  de- 
ceive, no  doubt,  but  against  which  no  penalty  seems  to  be 
provided  by  law. 

The  instrument  not  being  or  purporting  to  be  a  record, 
no  indictment  for  forging  it  could  be  founded  on  it,  and  the 
finding  and  judgment  were  erroneous.  The  judgment  is 
reversed  and  the  prisoner  will  be  discharged. 

Judgment  reversed, 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  con- 
clusion reached  by  the  court  in  this  case. 
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Samuel  Hanna 

v. 

The  People  of  the  State  of  Illinois. 

1.  Jury — special  bailiff  to  Jill  panel  in  criminal  case.  Where  the  regular 
panel  of  jurors  is  exhausted  in  a  criminal  case,  and  it  becomes  necessary  to 
summon  others  to  fill  the  panel,  the  accused,  on  objection  to  the  sheriff,  as,  that 
he  is  related  to  the  prosecuting  witness,  is  entitled  to  have  a  special  bailiff 
appointed  to  fill  the  panel. 

2.  Change  of  venue  —  of  the  petition.  A  petition  for  a  change  of  venue 
on  account  of  the  prejudice  of  the  judge  need  not  contain  the  names  of  the 
parties  subscribing  the  affidavits  filed  with  it,  or  state  the  persons  making 
such  affidavits  are  reputable  persons  and  residents  of  the  county.  The  qualifi- 
cations of  such  persons  may  be  shown  by  their  own  affidavits. 

3.  All  a  petition  for  a  change  of  venue  need  contain  is  a  statement  of  the 
cause  or  causes  for  the  application,  and  a  prayer  for  a  change  of  venue.  When 
the  cause  is  the  prejudice  of  the  judge,  the  petition  must  be  accompanied  by 
the  affidavit  of  at  least  two  reputable  persons,  residents  of  the  county,  not  of 
kin  or  counsel  to  the  applicant,  stating  their  belief  the  judge  is  so  prejudiced 
against  the  applicant  that  he  can  not  have  a  fair  and  impartial  trial. 

4.  Criminal,  law  —  accessory.  If  a  party,  with  others  indicted  with  him, 
had  a  common  design  to  do  an  unlawful  act,  whatever  act  any  one  of  them 
does  in  furtherance  of  the  original  design  is  the  act  of  all,  and  all  are  equally 
guilty  of  whatever  crime  is  committed. 

Writ  of  Error  to  the  Circuit  Court  of  Will  County ;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

The  accused  was  indicted  with  other  parties  for  an  assault 
with  intent  to  kill  and  murder  one  John  H.  Arnold.  On 
the  trial  he  was  convicted,  and  sentenced  to  the  penitentiary 
for  a  period  of  seven  years. 

The  regular  panel  having  been  exhausted,  the  court 
ordered  a  special  venire  for  an  additional  number  of  jurors. 
Defendant  objected  to  the  sheriff  of  the  county  serving  the 
special  venire,  because  the  prosecuting  witness  was  the  father 
of  the  sheriff,  and  moved  the  court  to  appoint  the  coroner 
of  the  county  or  a  special  bailiff  to  serve  the  venire;  but 
the  court  overruled  the  motion,  and  defendant  has  saved  an 
exception  to  the  ruling  of  the  court  in  that  respect. 
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Messrs.  Haley  &  O'Donnell,  for  the  plaintiff  in  error. 
Mr.  E.  C.  Hagar,  State's  Attorney,  for  the  People.. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

We  are  of  opinion  the  court  erred  in  not  allowing  defend- 
ant's motion  for  the  appointment  of  a  special  bailiff  to 
summon  the  additional  number  of  jurors  wanted.  The 
statute  makes  it  the  duty  of  the  court,  when  in  the  course 
of  the  trial  of  any  cause  the  regular  panel  shall  become 
exhausted,  to  direct  the  sheriff  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to  fill 
the  panel  for  the  pending  trial,  but  on  objection  being  made 
by  either  party  to  the  sheriff  acting,  the  court  shall  appoint 
a  special  bailiff  to  summon  such  persons.  Rev.  Stat.  1874, 
sec.  13,  p.  633.  Construction  can  not  make  this  clause  of 
the  statute  plainer  than  it  is.  The  accused  was  entitled  to 
the  benefit  of  the  right  secured.  The  fact  the  prosecuting 
witness  was  the  father  of  the  acting  sheriff  shows  it  was  not 
a  mere  captious  objection,  and  the  motion  ought  to  have 
been  allowed. 

But  there  is  another  reason  why  the  present  conviction 
can  not  stand.  Before  entering  upon  the  trial,  the  accused 
presented  his  petition  for  a  change  of  venue  on  account  of 
the  prejudice  of  the  judge  presiding,  against  him.  The 
petition  was  in  the  usual  form,  was  verified  by  affidavit  of 
defendant,  was  presented  in  apt  time,  and  was  accompanied 
by  the  affidavits  of  two  persons,  each  of  whom  declared  on 
oath  he  was  resident  of  the  county  where  the  cause  was 
pending,  that  he  was  neither  of  kin  nor  counsel  to  the 
applicant,  that  he  was  a  person  of  reputable  character,  and 
that  he  believed  the  judge  of  the  circuit  court  where  the 
cause  was  then  pending  was  so  prejudiced  against  defendant 
he  could  not  have  a  fair  and  impartial  trial  in  that  court. 
The  position  is  taken  the  petition  is  deficient  for  the  reason 
it  does  not  contain  the  names  of  the  persons  subscribing  the 
affidavits  which  the  statute  requires  shall  be  filed  with  it, 
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nor  does  it  contain  any  statement  the  persons  making  such 
affidavits  are  reputable  persons,  residents  of  the  county. 
The  answer  to  the  position  assumed  is,  the  statute  has  not 
required  the  applicant  to  set  forth  any  such  matters  in  his 
petition.  All  a  petition  for  a  change  of  venue  need  contain 
is  a  statement  of  the  cause  or  causes  for  the  application  and 
a  prayer  for  a  change  of  venue.  Another  section  of  the 
statute,  as  we  have  seen,  provides  that,  when  the  cause  for 
a  change  of  venue  is  the  prejudice  of  the  judge,  the  peti- 
tion shall  be  accompanied  by  the  affidavits  of  at  least  two 
reputable  persons,  residents  of  the  county,  not  of  kin  or 
counsel  to  the  applicant,  stating  their  belief  the  judge  is  so 
prejudiced  against  the  applicant  he  can  not  have  a  fair  and 
impartial  trial.  As  to  how  it  is  to  be  made  known  the  per- 
sons making  the  affidavits  are  "  reputable  persons,  residents 
of  the  county,"  the  statute  is  silent.  The  accused  is  not 
required  to  •present  other  evidence  the  persons  making  the 
affidavits  possess  the  requisite  qualifications,  and  such  fact 
may  as  well  be  made  to  appear  from  the  affidavits  of  the 
parties  themselves  as  from  any  statement  of  defendant  in 
his  petition.  It  is  apprehended  where  the  parties  making 
the  affidavits  state  they  possess  the  statutory  qualifications, 
it  will  be  regarded  as  evidence  of  the  existence  of  such 
facts. 

The  instruction  given  on  behalf  of  the  people  is  not  sub- 
ject to  the  criticism  made  upon  it.  It  states  correctly  that 
if  defendant  and  those  indicted  with  him  had  a  common 
design  to  do  an  unlawful  act,  then  in  contemplation  of  law 
whatever  act  any  one  of  them  did  in  furtherance  of  the 
original  design  is  the  act  of  all,  and  all  are  equally  guilty  of 
whatever  crime  was  committed.  This  is  but  a  restatement 
of  the  law  on  this  subject  as  declared  by  this  court  in 
Brennan  v.  The  People,  15  111.  511. 

For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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The  Western  Union  Telegraph  Company 

v. 

The  Chicago  and  Paducah  Railroad  Company  et  al. 

1.  Contract  —  binding  by  acceptance  without  signing.  "Where  a  contract 
between  a  railway  company  and  a  telegraph  company,  in  respect  to  furnishing 
and  operating  a  telegraph  along  the  railroad,  was  reduced  to  writing  and  signed 
by  the  telegraph  company,  and  a  copy  thereof  sent  to  the  railway  company, 
which,  by  letter  of  its  agent,  was  accepted,  except  as  to  one  matter  which  was 
acceded  to  by  the  former  company,  and  under  this  arrangement  the  telegraph 
company  made  large  expenditures,  and  each  of  the  companies,  for  a  long  time, 
acted  upon  the  terms  of  the  contract,  it  was  held,  that,  by  the  acts  of  acqui- 
escence, adoption,  and  recognition  by  the  railway  company  of  the  terms  of  the 
contract,  it  was  binding  on  the  latter,  although  such  company  did  not  formally 
execute  the  same. 

2.  Same  —  exclusive  right,  whether  against  public  policy.  A  contract  between 
a  railway  company  and  a  telegraph  company,  whereby  each  was  to  contribute, 
in  certain  respects,  in  establishing  a  telegraphic  line  along  the  railroad,  and  the 
telegraph  company  was  to  operate  the  same,  when  completed,  on  certain  terms, 
and  in  which  the  railway  company  agreed  to  give  the  telegraph  company  the 
exclusive  right  of  way  for  telegraphic  purposes,  so  far  as  it  legally  might,  and 
to  discourage  competition,  was  held,  not  to  be  contrary  to  public  policy  as 
creating  a  monopoly  in  giving  the  exclusive  right  of  way  and  discouraging 
competition,  so  far  as  it  went  to  the  exclusion  of  competitors  from  the  line  of 
poles  occupied  by  the  telegraph  company,  and  that  under  such  contract,  if  the 
railway  company  authorized  any  other  telegraph  company  to  put  up  another 
line  of  wire  upon  the  same  poles,  a  court  of  equity  would  enjoin  the  placing 
and  maintaining  of  a  wire  upon  such  poles. 

3.  Statute  oe  frauds  —  what  a  sufficient  signing.  A  contract  between  a 
railway  company  and  a  telegraph  company,  to  continue  for  twenty-five  years, 
was  signed  by  the  telegraph  company,  and  the  agent  of  the  railway  company 
wrote  a  letter  accepting  the  same  as  prepared,  except  as  to  a  certain  matter, 
which  the  telegraph  company  acceded  to.  The  railway  company  never  for- 
mally signed  the  written  contract.  It  was  held,  that  the  letter  of  acceptance  of 
the  contract  by  the  agent  was  a  sufficient  signing  within  the  statute  of  frauds, 
and  when  the  terms  of  the  contract  were  mutually  executed  for  over  a  year  by 
each  party,  it  was  further  held,  that  the  contract  was  taken  out  of  the  statute 
of  frauds  by  part  performance. 

Appeal  from  the  Circuit  Court  of  LaSalle  County ;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

This  was  a  bill  in  equity  brought  by  the  Western  Union 
Telegraph  Company  against  the  Chicago  and  Paducah  Rail- 
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road  Company  and  the  Atlantic  and  Pacific  Telegraph  Com- 
pany, for  an  injunction  to  restrain  the  last-named  telegraph 
company  from  the  use,  for  the  line  of  its  wire,  of  the  tele- 
graph poles  along  the  road  of  the  railroad  company. 

The  facts  appearing  are,  that  in  the  winter  and  spring  of 
1874,  the  Chicago  and  Paducah  Railroad  Company  was  con- 
structing and  had  about  completed  its  railroad  from  Streator 
to  Altamont.  It  had  commenced  the  construction  of  a  line 
of  telegraph  by  the  erection  of  a  line  of  poles  for  a  portion 
of  the  distance,  when  negotiations  were  opened  with  the 
Western  Union  Telegraph  Company  looking  to  the  adoption 
of  the  telegraph  line  by  that  company.  These  negotiations 
were  carried  on  mainly  by  Ralph  Plumb,  the  vice-president 
and  general  manager  of  the  railroad  company,  on  one  side, 
and  Anson  Stager,  the  general  superintendent  of  the  tele- 
graph company,  on  the  other.  They  resulted  in  the  draw- 
ing up  of  a  contract  in  writing,  the  formal  execution  of  it  by 
the  proper  officers  of  the  telegraph  company,  and  the  sub- 
mission of  a  copy  of  it  to  the  railroad  company.  The  con- 
tract provides  as  follows :  that  the  railroad  company  shall 
furnish  and  distribute  for  the  telegraph  company,  along  the 
line  of  the  road,  cedar  poles,  and  furnish  all  labor  to  erect 
the  poles,  and  to  place  wires  and  insulators  thereon,  and 
also  to  furnish  the  labor  to  keep  the.  telegraph  line  in  repair  ; 
the  telegraph  company  agreeing  to  furnish  wire,  insulators, 
batteries,  instruments,  and  all  other  material  except  poles, 
necessary  to  the  construction  of  the  line,  and  to  furnish  all 
material,  including  poles,  necessary  to  keep  the  line  in 
repair.  The  telegraph  company  agrees  to  give  the  free  use 
of  new  telegraphic  patents,  discoveries,  or  inventions  which 
may  be  required  during  the  continuance  of  the  contract. 

The  railroad  company  grants  and  agrees  to  assure  to  the 
telegraph  company,  so  far  as  it  legally  may,  an  exclusive 
right  of  way  along  the  railroad  line  and  lands  for  commer- 
cial or  public  telegraph  purposes,  and  to  discourage  compe- 
tition by  withholding  facilities  and  assistance,  performing 
toward  competing  lines  its  legal  duty  and  no  more. 

The  messages  of  the  officers  and  agents  of  the  railroad 
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company  are  to  be  transmitted  over  the  line  free  of  charge, 
and  the  telegraph  company  agrees,  in  addition,  to  transmit 
such  messages  over  its  lines  throughout  the  United  States, 
free  of  charge  to  the  amount,  at  regular  rates,  of  $100  per 
month,  and  for  such  messages  in  excess  of  that  amount  at 
one-half  the  regular  rates. 

The  telegraph  company  agrees  to  furnish  machinery  and 
batteries  for  all  offices  which  the  railroad  company  may  deem 
it  necessary  to  open ;  and  the  railroad  company  agrees  to 
receive  at  its  offices,  and  transmit,  all  commercial  messages 
which  may  be  offered,  at  the  tariff  rates  of  the  telegraph 
company,  rendering  monthly  accounts  of  receipts,  and  pay- 
ing the  same  to  the  telegraph  company,  and  in  all  such  busi- 
ness conforming  to  the  rules  and  regulations  of  the  telegraph 
company . 

The  telegraph  company's  operator  shall  perform  telegraph 
duty  for  both  companies,  unless  the  business  of  both  com- 
panies is  too  large  for  one  operator,  in  which  case  each  pays 
its  own  operator. 

It  was  agreed  that  the  telegraph  line  or  wires  covered  by 
the  contract  should  form  part  of  the  general  telegraph  system 
of  the  telegraph  company,  and  as  such,  in  the  department 
of  commercial  or  public  business,  should  be  controlled  and 
regulated  by  it,  the  telegraph  company  fixing  and  determin- 
ii)o-  all  tariffs  for  the  transmission  of  messages,  and  all  con- 
nections  with  other  lines. 

The  contract  to  be  in  force  for  twenty-five  years  from  the 
first  day  of ,  A.  D.  1874. 

Immediately  upon  the  submission  of  the  draft  or  copy  of 
the  contract  to  the  railroad  company,  Stager  received  the 
following  letter  from  Plumb,  the  vice-president  and  general 
manager  of  the  railroad  company : 

"  Chicago  and  Paducah  Railroad  Company, 

"Streator,  March  5th,  1874. 
^ Anson  Stager,  Esq.,  Gen' I  jSupt.  W.  U.  Tel.  Co. : 

"  Dear  Sir,  — Yours,  with  draft  of  contract  proposed  for 
telegraph  on  the  line  of  Chicago  and  Paducah  Railroad,  is 
received,  and  has  been  examined.     It  is  proper  to  state  that 
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so  far  as  we  have  already  erected  poles  they  are  cedar,  have 
insulators  now  on  them,  and  are  200  feet  apart.  For  the 
remaining  distance  we  will  put  them  up  at  the  rate  of  30  to 
the  mile  ;  while  you  can  furnish  the  balance  of  the  insula- 
tors and  allow  us  cost  for  those  put  up  by  us.  With  this 
exception,  we  accept  the  terms  named  in  the  draft  of  the 
contract  furnished,  and  ask  your  company  to  do  the  same. 
If  this  is  done  we  shall  require  about  1,000  additional  poles 
to  build  as  far  as  the  track  is  now  ready,  143  miles.  What 
about  the  four-inch  poles  referred  to  being  on  hand  in  Chi- 
cago? We  are  very  anxious  to  get  the  143  miles  up  at  as 
early  a  day  as  possible,  and  the  remaining  thirteen  miles  as 
soon  as  the  track  is  laid  in  May  next. 

"  If  you  require  the  contract  signed  and  returned  now, 
we  are  ready  to  do  it. 

"  Yours  truly, 

"  Kalph  Plumb,  V.  P.  and  G.  M." 

The  telegraph  company  immediately  notified  the  railroad 
company  of  its  acceptance  of  the  contract,  as  requested, 
fixing  the  date  left  blank  at  January  1,  L874. 

The  companies  respectively  furnished  the  labor  and  mate- 
rial required  by  the  contract ;  the  telegraph  company  equip- 
ping the  line  with  wire,  insulators,  batteries,  blanks,  etc., 
so  that  by  June,  1874,  the  line  was  in  working  order,  and 
for  that  month  the  railroad  company  made  to  the  telegraph 
company  its  first  return  and  payment  of  receipts  for  com- 
mercial business,  and  did  the  same  for  each  succeeding 
month  to  July,  1875,  inclusive.  In  August,  1874,  a  bill 
for  $560,  rendered  by  the  Kenosha  Insulator  Company  to 
the  railroad  company,  for  insulators  ordered  by  that  com- 
pany before  the  contract  was  made,  was  sent  by  the  railroad 
company  to  the  telegraph  company  and  paid  by  the  latter 
at  the  request  of  the  railroad  company.  After  the  comple- 
tion of  the  line,  franks  for  the  free  telegraphing  were 
applied  for  and  furnished,  as  provided  in  the  contract; 
requisitions  for  telegraph  supplies  were  constantly  made  by 
the  railroad   company  upon  the  telegraph    company,   and 
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from  June,  1874,  to  August,  1875,  the  telegraph  business 
upon  the  line  was  conducted  in  all  respects  according  to  the 
terms  of  the  contract,  so  far  as  appears  to  have  been  known 
to  the  telegraph  company.  The  free  business  of  the  rail- 
road beyond  the  line  was  performed  as  agreed. 

The  formal  signature  to,  and  execution  of,  the  contract 
by  the  railroad  company  does  not  appear.  The  reason 
seems  to  have  been  this :  The  contract  was  lost  in  the 
New  York  office  of  the  telegraph  company,  and  remained 
there  for  more  than  a  year.  When  it  was  at  last  dis- 
covered, Plumb  was  absent,  and  Shumway,  the  then  man- 
ager, requested  some  slight  modification,  so  that  the 
Chicago  railroad  office  might  be  connected  with  the  line  on 
the  railroad,  through  the  telegraph  company's  wires. 

Stager  did  not  accede  to  the  request  to  change  the 
contract,  although  it  was,  as  he  states,  a  small  matter 
with  the  telegraph  company,  and  that  he  would  prob- 
ably have  yielded  the  privilege  voluntarily ;  and  Stager 
allowed  the  matter  to  remain  until  the  return  of  Plumb 
from  abroad. 

In  August,  1875,  the  railroad  company  gave  permission 
to  the  Atlantic  and  Pacific  Telegraph  Company  to  string  a 
wire  upon  the  poles  along  the  line  of  the  railroad.  This 
telegraph  company  entered  upon  the  work  of  stringing  its 
wire  with  great  rapidity,  but  before  the  work  was  com- 
pleted, this  bill  was  filed  to  enjoin  such  use  of  the  poles. 
Upon  the  final  hearing  the  bill  was  dismissed,  and  the  com- 
plainant appealed. 

Messrs.  Williams  &  Thompson,  for  the  appellant. 
Messrs.  Crawford  &  McConnell,  for  the  appellees. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  defense  set  up  against  the  bill  is,  that  the  alleged  con- 
tract was  never  executed  by  the  railroad  company,  and  is 
not  binding  upon  it.     The  statute  of  frauds  is  also  set  up ; 
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and  that  the  contract  should  not  be  enforced,  as  being 
against  public  policy. 

The  draft  of  contract  in  the  case  was  not  actually  signed 
by  the  railroad  company,  and  it  is  contended  that  Plumb 
had  no  authority  to  make  such  a  contract  for  the  company. 
This  being  admitted,  still  the  fact  appears  that  Plumb,  the 
vice-president  and  general  manager  of  the  railroad  company, 
by  his  letter  to  the  telegraph  company,  expressly  accepted, 
with  one  exception,  which  was  acceded  to,  the  terms  named 
in  the  draft  of  contract.  In  reliance  upon  this  as  an  accept- 
ance of  the  contract  by  the  railroad  company  the  complain- 
ant went  on  and  made  large  expenditure  in  the  completion 
of  the  line  of  telegraph,  the  railroad  company  furnishing 
the  labor  and  material  required  by  the  contract.  After  the 
completion  of  the  line,  the  telegraph  business  was  conducted 
thereon  for  a  year  and  more  by  both  parties,  and  requisi- 
tions for  telegraph  supplies  and  applications  for  franks  for 
the  free  telegraphing  were  made  by  the  railroad  company 
and  furnished  by  the  telegraph  company  in  all  respects 
according  to  the  terms  of  the  contract.  All  this  while  there 
was  no  dissent  or  objection  whatever  by  the  railroad  com- 
pany to  any  of  the  terms  of  the  contract,  except  at  about 
the  end  of  the  time,  as  to  the  unimportant  particular  of  the 
connection  of  the  Chicago  railroad  office  with  the  line. 

The  expenditures  which  the  telegraph  company  was  thus 
induced  by  the  conduct  of  the  railroad  company  to  make  in 
the  completion  of  the  line  and  the  subsequent  carrying  on 
of  operations  upon  it  were  not  upon  the  understanding  of  a 
revocable  license  to  place  their  wire  upon  the  poles  ;  but 
they  were  upon  the  terms  and  conditions  of  the  contract,  as 
securing  to  the  telegraph  company  rights  in  respect  of  the 
telegraph  poles,  and  carefully  guarding  them  against  inter- 
ference and  injury  on  the  part  of  any  other  telegraph  com- 
pany. The  property  of  the  complainant  is  upon  the  line, 
placed  there  under  those  terms  and  conditions. 

The  contract  named  that  the  poles  are  to  be  furnished  for 
the  telegraph  company. 
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In  view  of  all  the  acts  of  acquiescence,  and  adoption,  and 
recognition  by  the  railroad  company  of  the  terms  of  the 
contract,  we  can  have  no  doubt  that  they  should  be  held 
binding  upon  the  company,  although  it  did  not  formally 
execute  the  contract. 

And  we  are  of  opinion  that,  under  the  terms  of  the  con- 
tract, appellant's  rights  in  respect  of  the  line  of  poles  in 
question  are  exclusive  as  regards  any  other  telegraph  com- 
pany, so  far  as  physical  interference  or  injury  may  result 
from  placing  upon  the  poles  an  additional  wire  by  another 
company. 

As  respects  the  statute  of  frauds,  we  regard  the  accept- 
ance of  the  contract  by  the  letter  of  Plumb  as  a  sufficient 
signing  within  the  statute.  McConnell  v.  Brillhart,  17  111. 
354  ;  Cossitt  v.  Hobbs,  56  id.  231.  Also,  that  the  contract 
is  taken  out  of  the  statute  by  the  mutual  execution  of  its 
terms  and  provisions,  on  the  principle  of  part  performance. 

The  objection  to  the  contract  on  the  ground  of  public 
policy  is,  that  it  gives  to  the  appellant  the  monopoly  of  the 
telegraph  business  along  the  line  of  the  railroad  company. 

However  it  might  be  as  to  the  provision  of  the  contract 
in  this  respect,  taking  it  in  its  full  extent  of  an  exclusive 
rio'ht  of  way,  and  the  discouragement  of  competition,  in  so 
far  as  it  goes  only  to  the  exclusion  of  competitors  from  the 
line  of  poles  occupied  by  complainant  when  direct  injury 
to  the  actual  working  of  complainant's  line  of  wire  might 
result,  it  is  not,  in  our  view,  liable  to  this  objection.  So 
long  as  any  other  company  is  left  free  to  erect  another  line 
of  poles,  we  see  no  just  ground  of  complaint  on  the  score 
of  monopoly,  or  the  repression  of  competition. 

As  to  the  liability  of  interference  with,  and  injury  to, 
complainant's  line  of  wire  from  the  placing  on  the  poles  of  an 
additional  line  by  another  company,  many  experts  are  exam- 
ined on  both  sides,  and  their  testimony  upon  the  subject  is 
very  conflicting.  A  large  number  of  them  testify  that  there 
is  great  practical  difficulty  in  working  two  lines  of  wire  upon 
the  same  set  of  poles  when  the  wires  are  under  the  man- 


1877.]  Allerton  Packing  Co.  v.  Egan.  253 

Syllabus. 

agement  of  distinct  companies,  and  give  their  opinion  that 
there  would  be  liability  of  serious  annoyance,  inconvenience, 
and  injury  to  complainant's  line  of  wire  from  the  additional 
wire  on  the  same  poles  ;  and  some  of  them  support  their 
opinion  by  statement  of  actual  results  which  have  followed 
in  instances  named. 

We  think  a  case  is  presented  entitling  the  complainant  to 
the  relief  prayed,  so  far  as  respects  the  placing  and  main- 
taining a  wire  upon  the  poles  in  question  by  the  defendant 
telegraph  company. 

That  company  is  fully  chargeable  with  notice  of  the  rights 
of  the  complainant.  It  virtually  admits  that  it  was  put  upon 
inquiry  in  regard  to  them  ;  stating,  in  its  answer,  that  it  was 
informed  by  the  railroad  compaiw  that  the  line  of  wire 
which  had  been  placed  upon  the  poles  by  the  complainant 
was  under  a  parol  understanding  in  the  nature  of  a  revocable 
license.  It  should  not  have  stopped  with  the  railroad  com- 
pany in  making  inquiry.  Kesort  should  have  been  had  to 
the  complainant,  as  the  proper  source  of  information  in 
respect  to  its  rights. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  conformable  to  this  opinion. 

Decree  reversed. 


The  Allerton  Packing  Company 
'v. 
John  Egan. 

1.  Negligence — in  providing  machinery.  Where  a  person  provides  ma- 
chinery to  be  used  by  his  employees  he  can  not  be  held  liable  for  injury  received 
by  the  imperfection  thereof,  if  he  has  used  a  very  high  degree  of  care  in  its 
manufacture  or  selection,  both  as  to  the  material  and  construction.  The  court 
does  not  decide  whether  ordinary  prudence  and  care,  in  this  respect,  are  suffi- 
cient to  exonerate  the  employer.  • 

2.  Same  —  contributory.  In  a  suit  by  an  employee  of  a  company  to  recover 
damages  for  an  injury  received  by  the  explosion  of  a  steam  tank,  it  was  held 
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that  no  recovery  could  be  had  if  the  explosion  was  caused  by  the  plaintiff's 
own  act  in  changing  the  safety-valve  intentionally,  or  by  running  against  it 
accidentally,  and  failing  to  report  the  fact  to  the  engineer.  If  he  changed  the 
safety-valve  intentionally,  the  act  was  reckless,  and  if  by  running  against  it,  his 
failure  to  notify  the  engineer  was  gross  negligence. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Messrs.  Rockwell  &  Leman,  for  the  appellant. 

Mr.  T.  A.  Moran,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

About  November  1,  1874,  appellee  was  injured  by  an 
explosion  of  a  steam  tank  which  was  being  operated  by 
appellant.  The  declaration  only  counts  on  the  grounds  of 
the  unsafe,  defective,  weak,  and  improper  construction  of 
the  tank  and  machinery.  There  is  no  averment  in  the 
declaration  of  incapacity,  unskillfulness  or  negligence  of 
those  in  charge  of  the  machinery.  Nor  was  there  any  evi- 
dence offered  of  such  negligence  or  want  of  care  by  them, 
but  proof  of  the  explosion  and  injury,  simply  relying  on 
the  presumption  of  insufficient  material  or  improper  con- 
struction which  arises  from  the  explosion. 

To  rebut  this  presumption  appellant  introduced  a  number 
of  witnesses,  amongst  whom  was  the  manufacturer  of  these 
tanks.  He  swore  that  they  were  constructed  of  good 
material  and  were  well  made.  Other  evidence  was  to  the 
effect  that  but  a  short  time  previously  the  tanks  had  been 
cleaned  inside  and  out,  and  were  in  proper  condition. 
The  engineer  on  duty  at  the  time  of  the  accident  swears 
that  the  safety-valve,  but  a  few  minutes  before,  was  set  to 
blow  off  steam  at  thirty-five  pounds.  And  that  is  shown  to 
be  entirely  safe  for  tanks  thns  constructed.  The  engineer 
is  shown  to  have  had  ^experience  for  eight  or  ten  years,  and 
to  have  been  a  prudent,  cautious  man.  And  he  says  he 
saw  the  tanks  but  five  or  six  minutes  before  the  explosion, 
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and  he  saw  nothing  that  appeared  to  be  wrong.  There  was 
no  evidence  opposed  to  this.  And  from  the  intelligence  of 
these  witnesses,  their  opportunity  to  be  well  informed  on 
the  subject,  it  would  seem  that  the  presumption  of  defective 
material,  negligence  in  constructing  the  machinery,  arising 
from  the  explosion,  had  been  rebutted.  If  there  was  fault 
in  either,  it  does  not,  so  far  as  we  can  see,  appear  from  the 
evidence,  but  on  the  contrary  it  seems  to  be  fully  rebutted. 

There  can  be  no  question  that  when  a  person  provides 
machinery  to  be  used  by  his  employees  he  can  not  be  held 
liable  for  injury  received  by  the  imperfection  thereof,  if  such 
employer  has  used  a  very  high  degree  of  care  in  its 
manufacture  or  selection,  both  as  to  the  material  and  con- 
struction. This  certainly  fills  all  the  requirements  of  the 
law,  in  the  use  of  diligence  as  to  his  employees,  in  provid- 
ing such  machinery.  We  will  not  stop  to  inquire  whether 
in  such  cases  ordinary  prudence  or  care  in  making  such 
selection  or  construction  is  all  the  diligence  required,  as  the 
evidence  abundantly  shows  that  the  company,  in  providing 
the  machinery  in  this  case,  used  a  very  high,  if  not  the  high- 
est, degree  of  diligence,  and  has  absolved  itself  from  all 
liability  in  providing  the  machinery. 

It  is  urged  that  the  beam  of  the  safety-valve  was  so 
adjusted  that  persons  going  through  the  pass  way,  where 
appellee  was  engaged  in  wheeling  hair,  might  be  struck 
by  accident,  and  thus  become  improperly  adjusted,  and 
the  explosion  may  have  been  thus  produced.  There  is 
no  evidence  that  any  such  interference  did  occur.  But,  on 
the  contrary,  appellee  testifies  that  he  did  not  touch  it,  and 
the  engineer  says  he  saw  it  but  five  or  six  minutes  before  the 
explosion,  and  it  was  at  that  time  properly  adjusted  to 
thirt}r-five  pounds.  This  evidence  repels  any  inference  that 
such  an  accident  caused  the  explosion.  And,  in  contradic- 
tion of  the  theory,  no  one  but  appellee  is  shown  to  have 
afterwards  gone  through  the  pass  way,  and  he  denies  having 
touched  it.  If  he  did,  then  his  own  act  must  have  led  to  his 
injury.  If  he  intentionally  changed  the  safety-valve,  the  act 
was  reckless,  or  if  he  did  so  by  running  against  it  accident- 
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ally,  he  should  have  reported  the  fact  to  the  engineer,  that 
he  might  have  readjusted  it ;  and  failing  to  do  so  would  have 
been  gross  negligence.  He  must  have  known  the  safety- 
valve  was  an  important  part  of  the  machinery,  and  could  not 
hut  have  known  that  the  engineer  had  it  properly  adjusted, 
and  that  it  should  not  have  been  changed  unless  by,  or 
under  the  direction  of,  the  engineer.  It  was,  therefore, 
proper  that  the  first  of  defendant's  refused  instructions  should 
have  been  given,  and  it  was  error  for  the  court  to  refuse  it. 
The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Samuel  E.  Hibbard 

v. 
John  M.  Mueller. 


1.  Judgment — when  may  be  vacated  at  subsequent  term.  "Where  amotion 
to  vacate  a  judgment  is  made  at  the  same  term  at  which  judgment  is  rendered, 
and  continued  until  a  subsequent  term,  the  court  has  power  at  such  subsequent 
term  to  allow  the  motion  and  vacate  the  judgment. 

2.  Former  decision.  The  case  of  National  Insurance  Company  v.  Cham- 
her  of  Commerce,  69  HI.  22,  so  far  as  it  is  in  conflict  with  the  rule  above  laid 
down,  is  overruled. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  J.  L.  High,  for  the  plaintiff  in  error. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  defendant  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

At  the  October  term,  1875,  of  the  Superior  Court  of 
Cook  County,  a  judgment  by  default  was  rendered  against 
the  defendant  ill  error.     At  the  same  term  of  court  he  ap- 
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peared  and  entered  a  motion  to  set  aside  the  default  and 
vacate  the  judgment.  This  motion  the  court  continued 
until  the  November  term  of  court,  when  it  was  heard  and 
allowed  ;  and  the  only  question  presented  by  the  record  is, 
whether  the  court  exceeded  its  power  in  allowing  the  mo- 
tion to  vacate  the  judgment. 

There  can  be  no  doubt  but  the  power  of  a  circuit  court 
to  change  or  alter  its  judgments  in  a  matter  of  substance  is 
confined  to  the  term  of  court  at  which  the  judgment  is  ren- 
dered. During  the  term,  in  contemplation  of  law,  the 
record  containing  the  proceedings  is  in  the  breast  of  the 
court,  and,  while  this  continues,  such  amendments  of  the 
record  as  seem  proper  may  be  made  ;  but  after  a  final  judg- 
ment has  been  entered,  and  the  term  of  court  at  which  the 
judgment  was  rendered  has  closed,  no  steps  having  been 
taken  to  vacate  the  same,  the  court  at  a  subsequent  term 
has  no  power  to  alter  or  amend  its  final  judgment  so  ren- 
dered, except  perhaps  in  respect  to  mere  matters  of  form. 
This  is  the  doctrine  of  Cook  v.  Wood,  24  111.  295  ;  Mes- 
servey  v.  Beckwith,  41  id.  452  ;  McKindley  v.  Buck,  43  id. 
488  ;  Fix  v.  Quinn,  75  id.  232  ;  Coursen  v.  Hixon,  78  id. 
339  ;  to  which  we  have  been  referred  by  the  counsel  for 
plaintiff  in  error.  These  cases  do  not,  however,  control 
the  question  presented  by  this  record.  In  all  of  them  the 
motion  to  vacate  or  change  the  judgment  was  entered  at  a 
term  subsequent  to  the  rendition  of  the  judgment,  while 
here  the  motion  to  vacate  the  judgment  was  made  at  the 
term  of  court  at  which  the  judgment  was  rendered,  and 
expressly  continued  by  the  court  to  the  next  term  for  hear- 
ino;  and  decision. 

This  case  is  in  all  respects  like  Windett  v.  Hamilton,  52 
111.  180,  in  which  it  was  decided  that  where  a  final  judg- 
ment is  entered  upon  a  default,  and  a  motion  is  made  at  the 
term  to  vacate  the  judgment  and  set  aside  the  default,  and 
such  motion  is  continued  to  a  subsequent  term,  the  court 
thereby  retains  its  control  over  the  judgment,  and  the 
motion  may  be  allowed  at  a  subsequent  term.  The  lan- 
17  __  86th  ill. 
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guage  there  used  is  applicable  here,  where  it  is  said  :  "  The 
default  was  taken  at  the  September  term  and  the  motion 
made  at  that  term  to  set  it  aside,  which  motion  was  con- 
tinued for  discussion  to  the  next  term,  and  then  it  was 
allowed.  The  motion  having  been  entered  at  the  Septem- 
ber term,  the  cause  was  kept  in  court  and  remained  on  the 
docket.  *■*■'*  The  court  at  the  October  term  had  the 
same  power  over  the  cause  that  it  had  at  the  September 
term,  the  motion  attaching  to  it  at  that  term,  and  the  cause 
remaining  on  the  docket  subject  to  this  motion."  There  is 
no  substantial  difference  between  the  question  here  pre- 
sented and  the  one  determined  in  the  case  last  cited,  and 
this  case  must  be  controlled  by  that. 

Indeed,  no  reason  has  been  suggested  in  the  argument, 
and  none  has  occurred  to  us,  which  would  compel  the  court 
to  decide  the  motion  made  to  vacate  a  judgment  at  the 
term  in  which  it  was  entered,  or  lose  power  or  jurisdiction 
over  the  subject  matter  of  the  motion.  If  such  was  the 
law,  great  hardship  might  occur  in  many  cases,  and  the 
ends  of  justice  might  often  be  defeated.  Suppose  a  judg- 
ment by  default  should  be  entered  on  the  last  day  of  a  term 
of  court,  which  was  entirely  destitute  of  merit,  and  the  de- 
fendant should  immediately  appear  and  enter  a  motion  to 
vacate  the  judgment,  but  owing  to  the  press  of  other  busi- 
ness the  court  could  not  find  time  to  take  up  and  act  upon 
the  motion  until  the  time  fixed  by  law  for  the  court  to  ad- 
journ for  the  term  should  arrive,  would  justice  be  subserved 
or  the  policy  of  the  law  be  carried  out  by  holding  that  the 
court  was  powerless  to  continue  the  motion  to  be  heard  and 
determined  upon  its  merits  at  the  next  ensuing  term  of 
court?  We  apprehend  not.  And  yet  such  would  be  the 
logical  and  legitimate  effect  of  the  doctrine  contended  for 
by  the  plaintiff  in  error.  We  have,  however,  been  referred 
to  National  Insurance  Company  v.  Chamber  of  Commerce, 
69  111.  22,  as  an  authority  sustaining  the  position  of  plaintiff 
in  error.  The  decision  in  that  case,  if  adhered  to,  would 
control  the  question  presented   by  this  record.     That  case 
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seems,  however,  to  have  been  predicated  upon  Cook  v. 
Wood,  supra;  and  if  it  was  like  Cook  v.  Wood  in  its  facts, 
the  doctrine  announced  therein  would  be  beyond  question. 
But  in  the  case  of  Cook  v.  Wood  the  judgment  by  default 
was  rendered  at  the  April  term  of  court ;  the  case  passed 
off  the  docket ;  the  motion  to  vacate  was  not  entered  until 
the  following  October  term.  Upon  that  state  of  facts  it 
was  properly  held  that  the  court  had  no  jurisdiction  to  act 
on  the  motion  ;  that  the  case  had  passed  beyond  the  control 
of  the  court.  In  the  Chamber  of  Commerce  case  the  mo- 
tion to  vacate  the  judgment  was  entered  at  the  same  term 
of  court  the  judgment  was  rendered,  and  continued  to  a 
subsequent  term.  This  fact  distinguished  it  from  Cook  v. 
Wood,  and  it  is  a  misapprehension  of  the  facts  upon  which 
the  latter  was  decided,  to  hold  that  National  Insurance  Com- 
pany v.  Chamber  of  Commerce  could  be  based  upon  Cook 
v.  Wood,  The  case  of  National  Insurance  Company  v. 
Chamber  of  Commerce  being  in  conflict  with  Windett  v. 
Hamilton,  52  111.  180,  and  not  in  harmony  with  subsequent 
cases  where  a  similar  principle  was  involved,  it  will  be 
overruled. 

We  are  of  opinion,  as  the  motion  was  made  at  the  same 
term  judgment  was  rendered,  and  regularly  continued  on 
the  docket  to  the  next  term  for  decision,  the  court  had  the 
undoubted  power  to  vacate  the  judgment  at  the  subsequent 
term.  This  principle  was  recognized  in  Toledo,  Peoria  & 
Warsaw  Railway  Company  v.  Eastburn,  79  111.  141,  and 
Combs  v.  Steele,  80  111.  103,  and  expressly  decided  in  llear- 
son  v.  Graudine,  at  the  present  term.1  The  judgment  of 
the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


1  Eeported  in  87  111.  115. 
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Frank  B.  Orr  et  al. 

v. 

Northwestern  Mutual  Life  Insurance  Company  et  al. 

1.  Mechanic's  lien  —  where  block  of  buildings  covers  several  lots.  Where 
the  owner  of  several  lots  procures  the  erection  of  a  Mock  of  buildings  thereon, 
all  under  one  roof,  it  is  proper,  upon  a  petition  by  material-men  to  enforce  a 
lien  for  materials  furnished,  to  decree  a  lien  against  the  entire  block,  and  not 
against  each  house  separately. 

2.  Same  —  of  a  contract  partly  expressed  and  partly  implied.  A  party 
agreed  with  the  owner  of  property  about  to  build  to  let  him  have  hardware 
from  time  to  time,  as  needed  in  the  construction  of  the  building.  N/o  amount 
of  hardware  was  specified,  and  no  time  fixed  for  the  completion  of  the  build- 
ing. The  contract  was  made  in  October,  and  it  was  understood,  though  not 
agreed,  that  the  building  was  to  be  completed  by  the  1st  of  January  following. 
The  hardware  was  furnished  according  to  contract,  beginning  in  October  and 
ending  in  November:  Held,  that  this  was  a  contract  partly  expressed  and 
partly  implied,  within  the  meaning  of  section  1  of  the  Revised  Statutes  1874, 
and  the  party  furnishing  the  material  was  entitled  to  a  lien. 

3.  The  intention  of  the  Legislature  in  adopting  the  mechanic's  lien  law  of 
1874  was,  where  the  terms  of  a  contract  are  partly  expressed  and  partly  implied, 
to  limit  the  express  terms  by  the  same  limitation,  so  far  as  applicable,  as  is 
applied  to  express  contracts,  and  the  implied  terms,  by  the  same  limitation,  so 
far  as  applicable,  as  is  applied  to  implied  contracts. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  S.  M.  Moore,  Judge,  presiding. 

Mr.  Albion  Cate,  for  the  plaintiffs  in  error. 

Mr.  L.  J.  J.  Nissen,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  was  a  petition  to  enforce  a  lien  for  hardware  and 
building  materials  furnished  by  appellants  to  one  of  the 
appellees,  Solomon  Snow,  and  used  by  him  in  the  erection 
of  a  block  of  five  dwelling  houses,  all  under  one  roof,  but 
each  situated  on  a  different  sub-lot,  in  the  city  of  Chicago. 

On  hearing,  it  was  referred  to  the  master  in  chancery  to 
report  proofs,  together  with  his  opinion  on  the  law  and  the 
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evidence.  The  master  reported  that  appellants  were  entitled 
to  a  lien  on  the  premises  described  in  the  petition  to  the  full 
amount  of  their  claim,  and  that  the  mortgage  and  deed  of 
trust  of  the  Northwestern  Mutual  Life  Insurance  Com- 
pany and  Kieffer  were  subject  to  the  lien.  The  insurance 
company  and  Kieffer  excepted  to  this  report,  and  the  court 
sustained  their  exceptions  and  dismissed  the  petition.  The 
grounds  of  exception  assigned  were  that  no  time  is  speci- 
fied in  the  petition  for  the  delivery  of  the  materials,  and 
that  the  master  should  have  found  against  each  house  sepa- 
rately ;  and  it  was  also  assigned,  in  general  terms,  that  the 
findings  of  the  master  were  contrary  to  the  law  and  the  evi- 
dence. 

The  evidence  shows  that  the  buildings  erected  composed 
a  block,  under  a  single  roof;  and,  therefore,  although  they 
rested  upon  different  sub-lots,  it  was  proper  to  decree  a  lien 
against  the  entire  block.  James  et  al.  v.  Hambleton,  42 
111.  308. 

The  contract  proved  was,  that  appellant  was  to  let  Lock 
have  the  hardware  and  materials  at  the  lowest  market  price, 
as  they  should  be  needed,  from  time  to  time,  in  the  con- 
struction of  the  buildings.  No  amount  of  materials  was 
specified,  and  no  time  was  fixed  for  the  completion  of  the 
buildings.  The  contract  was  made  on  or  about  October  17, 
1876,  and  it  was  understood,  though  not  agreed,  that  the 
buildings  should  be  completed  by  the  first  of  January  fol- 
lowing;. The  materials  were  delivered  to  Lock  in  accord- 
ance  with  the  agreement  —  the  first  October  18,  1876,  and 
the  last  November  24,  1876.  The  question  is,  whether  a 
lien  can  be  enforced  on  such  a  contract. 

We  do  not  think  Powell  v.  Webber,  79  111.  134,  and  Fish 
v.  Stubbings,  65  id.  492,  cited  by  appellees,  control  the 
question.  Those  cases  were  decided  upon  contracts  made 
prior  to  the  revision  of  the  lien  law,  in  1874,  and  under 
statutes  the  language  of  which  was  less  comprehensive  than 
that  of  the  revision  of  1874.     That  statute  enacts  (Eev. 
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Stat.  1874,  p.  665,  sec.  1)  "that  any  person  who  shall,  by 
contract,  express  or  implied,  or  partly  expressed  and  partly 
implied,  with  the  owner  of  any  lot  or  piece  of  land,  furnish 
labor  or  materials,  or  services  as  an  architect  or  superin- 
tendent, in  building,  altering,  repairing,  or  ornamenting  any 
house  or  other  building  or  appurtenance  thereto  on  such  lot, 
or  upon  any  street  or  alley,  and  connected  with  such  build- 
ing or  appurtenance,  shall  have  a  lien  upon  the  whole  of 
such  tract  of  land  or  lot,  and  upon  such  house  or  building 
and  appurtenance,  for  the  amount  due  to  him  for  such  labor, 
material,  or  service." 

The  3d  section  provides  :  "  When  the  contract  is  expressed, 
no  lien  shall  be  created  under  this  act,  if  the  time  stipulated 
for  the  completion  of  the  work  or  for  furnishing  materials 
is  beyond  three  years  from  the  commencement  thereof,  or 
the  time  of  payment  beyond  one  year  from  the  time  stipu- 
lated for  the  completion  thereof.  If  the  work  is  done  or 
materials  are  furnished  under  an  implied  contract,  no  lien 
shall  be  had  by  virtue  of  this  act,  unless  the  work  shall  be 
done  or  materials  be  furnished  within  one  year  from  the 
commencement  of  the  work  or  delivery  of  the  materials." 

If  we  were  to  give  a  strictly  literal  interpretation  to  this 
language,  there  is  no  limitation  whatever  where  the  contract 
is  "partly  expressed  and  partly  implied;"  but  this  was 
evidently  not  the  design  of  the  Legislature.  It  was,  as  we 
think,  intended,  where  the  terms  of  a  contract  are  partly 
expressed  and  partly  implied,  to  limit  the  express  terms  by 
the  same  limitation,  so  far  as  applicable,  as  is  applied  to 
express  contracts,  and  the  implied  terms  by  the  same 
limitation,  so  far  as  applicable,  as  is  applied  to  implied 
contracts. 

The  present  contract  is  surely  an  implied  contract,  or  a 
contract  partly  expressed  and  partly  implied.  Indeed,  we 
can  have  no  doubt  it  comes  within  the  meaning  of  what  the 
Legislature  intended  by  the  latter  terms.  Some  parts  of  it 
are  expressed,  while  others  are  implied.     But  whether  it  be 
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implied,  or  partly  express  and  partly  implied,  it  is  clearly 
not  affected  by  the  terms  of  the  limitation. 

We  have  examined  all  the  evidence  preserved  in  the 
record,  and,  in  our  opinion,  it  supports  appellants'  claim  to 
a  lien.  There  is  no  substantial  controversy  in  regard  to  the 
terms  of  the  contract,  or  the  furnishing  of  the  materials. 
Lock's  evidence  supports,  in  these  respects,  that  of  appel- 
lants ;  and  we  can  perceive  no  reason  why  appellants'  claim 
should  not  be  enforced  in  accordance  with  the  prayer  of 
their  petition. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


E.  P.  Williams  et  ah 

v. 
Samuel  Eeynolds. 


1.  Affidavit  of  merits  —  effect  of  exception  as  to  defense.  An  affidavit  of 
merits  filed  by  a  defendant  with  his  plea,  stating  that  he  has  a  good  defense  as  to 
all  of  plaintiff's  demand,  except  a  certain  sum  named  in  the  affidavit,  is  a 
virtual  admission  that  the  sum  thus  excepted  is  due  to  the  plaintiff. 

2.  Same  —  is  part  of  the  record  and  need  not  be  read  in  evidence.  An  affidavit 
of  merits  filed  with  a  plea  is  a  part  of  the  record  and  need  not  be  formally 
offered  in  evidence,  and  although  the  attention  of  the  jury  may  not  have  been 
called  to  it,  it  is  still  before  the  court,  and  should  be  considered  by  it  on  a 
motion  for  a  new  trial. 

3.  New  trial  —  verdict  against  the  evidence.  "Where  an  affidavit  of  merits 
states  that  defendant  has  a  good  defense  as  to  all  of  plaintiff's  claim,  except  a  cer- 
tain sum,  and  the  preponderance  of  the  evidence  shows  the  plaintiff  entitled  to 
recover  that  much  or  more,  and  the  jury  find  a  less  sum  due  the  plaintiff  than 
the  amount  named  in  the  affidavit,  a  new  trial  should  be  awarded. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  ap- 
pellants. 
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Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  of  assumpsit,  brought 
by  appellants  in  the  circuit  court  of  Warren  county  against 
appellee,  to  recover  the  value  of  services  rendered  as  attor- 
neys in  the  trial  of  two  cases  in  which  they  were  employed 
by  appellee.  On  the  trial  of  the  cause  before  a  jury,  ap- 
pellants recovered  a  judgment  of  $48  ;  to  reverse  which  they 
appealed. 

Appellee,  as  appears  from  the  evidence,  was  indicted  for 
rape  ;  he  was  also  sued  by  a  certain  party  for  seduction. 
Appellants  were  employed  to  assist  in  the  defense  of  each 
case.  As  respects  the  services  in  the  first  case  mentioned, 
we  perceive  no  ground  to  interfere  with  the  verdict.  Appel- 
lants claimed  their  services  in  this  case  to  be  worth  $440  ; 
but  appellee  relied  upon  a  special  contract  under  which  ap- 
pellants agreed  to  secure  an  acquittal  for  $75.  There  was 
evidence  introduced  from  which  the  jury  might  properly 
find  the  services  were  rendered  under  a  special  contract,  and 
if  such  was  the  fact,  then  the  amount  to  be  paid  would  be 
cover ned  by  the  contract.  In  the  other  case  no  contract 
was  attempted  to  be  shown,  and  appellants  charged  for  their 
services  $100.  Four  witnesses  who  were  acquainted  with 
the  nature  and  value  of  the  services  rendered  were  called, 
three  of  whom  unite  in  fixing  the  value  at  $100 ;  the  other 
witness,  on  cross-examination,  said  that  $50  would  be  a 
reasonable  "fee  for  the  work  actually  done."  The  jury 
allowed  but  $50,  which,  in  our  opinion,  is  against  the  decided 
weight  of  evidence. 

But  as  there  was  some  conflict  in  the  evidence  upon  this 
point,  the  judgment  might  upon  that  ground  be  sustained 
had  the  record  contained  no  other  fact  in  appellants'  favor. 
The  record,  however,  discloses  the  fact  that  appellee  filed 
with  his  pleas  an  affidavit  of  merits,  in  which  he  stated 
* '  that  he  verily  believed  he  had  a  good  defense  to  said  suit 
upon  the  merits,  to  all  of  the  plaintiffs'  demands  except  as 
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to  the  sum  of  seventy-five  dollars."  Here  was,  in  effect, 
an  admission  by  appellee  that  $75  was  due.  This  fact,  in 
connection  with  the  evidence  in  regard  to  the  value  of  the 
services,  preponderates  so  clearly  against  the  verdict  that 
justice  demands  the  facts  should  be  submitted  to  another 
jury.  Appellee,  however,  insists  that  appellants  are  not 
entitled  to  claim  any  benefit  from  the  affidavit,  as  it  was  not 
offered  in  evidence.  An  affidavit  of  merits,  filed  with  a  plea, 
is  a  part  of  the  record,  as  was  held  in  Whiting  v.  Fuller, 
22  111.  33 ;  and,  being  a  part  of  the  record,  it  was  not  nec- 
essary to  be  formally  offered  in  evidence.  If  the  attention 
of  the  jury  was  not  called  to  the  facts  admitted  by  the  plead- 
ings, still  the  court,  on  motion  for  a  new  trial,  had  the  mat- 
ter before  it,  and  should  have  acted  with  due  regard  to  all 
the  facts  appearing  in  the  record.  We  are  therefore  of 
opinion  the  circuit  court  should  have  granted  a  new  trial ; 
and  as  it  failed  to  do  this,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 

Scott,  Sheldon,  and  Dickey,  JJ.,  dissenting. 


Christian  Kassing 

v. 

John  A.  Griffith  et  dl. 


1.  Affidavit  of  claim  —  what  officer  may  take  same.  A  commissioner 
of  deeds  for  this  State  residing  in  another  State  is  fully  authorized  by  our  statute 
to  administer  all  oaths  which  may  be  lawfully  required  in  this  State,  and  an 
affidavit  of  a  non-resident  plaintiff  of  the  nature  of  his  demand  may  properly 
be  made  before  such  officer. 

2.  Affidavit  of  merits — when  necessary.  "Where  the  plaintiff  has  filed 
with  his  declaration  an  affidavit  of  claim,  a  plea  to  the  merits  must  be  accom- 
panied with  an  affidavit  of  merits.  The  mere  filing  with  such  a  plea  a  motion 
to  strike  the  plaintiff's  affidavit  from  the  files  will  not  obviate  the  necessity  for 
an  affidavit  of  merits. 
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3.  Eight  of  trial  by  jury.  "Where  a  defendant's  plea  to  the  merits  is 
stricken  from  the  files  for  want  of  an  affidavit  of  merits,  the  defendant  is  techni- 
cally in  default,  and  he  is  not  entitled  to  a  jury,  but  the  court  may  assess  the 
damages. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  A.  Griffith, 
James  O'Neill,  and  Joseph  A.  Maguire,  partners,  etc., 
against  Christian  Kassing. 

The  plaintiffs  filed  with  their  declaration  an  affidavit  of 
their  claim,  sworn  to  by  James  O'Neill,  before  Howard 
Douglass,  a  commissioner  of  deeds  for  Illinois,  residing  in 
Hamilton  county,  Ohio,  which  is  as  follows : 

"  James  O'Neill,  being  duly  sworn,  says  that  the  demand 
of  the  plaintiffs  in  the  above  entitled  cause  is  for  goods 
sold  and  delivered  by  the  plaintiffs  to  the  defendant,  at  his 
special  instance  and  request ;  and  that  there  is  due  to  the 
plaintiffs  from  the  defendant,  after  allowing  to  him  all  just 
credits,  deductions,  and  set-offs,  the  sum  of  three  hundred 
and  fifty-nine  dollars  and  eleven  cents.  Deponent  further 
says  that  the  said  defendant  is  a  resident  of  Cook  county. " 

The  other  material  facts  are  stated  in  the  opinion  of  the 
court. 

Mr.  George  W.  Parks,  for  the  appellant. 

Mr.  D.  E.  Stewart  and  Mr.  William  L.  Moss,  Jr.,  for 

the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  indebitatus  assumpsit,  in  the  Superior  Court  of 
Cook  County,  by  John  A.  Griffith  and  others,  as  partners, 
plaintiffs,  and  against  Christian  Kassing,  defendant,  on  the 
common  counts.  Accompanying  the  declaration  filed  in 
the  cause  was  a  paper  purporting  to  be  an  affidavit,  as  re- 
quired by  the  statute. 

The  defendant  put  in  a  plea  to  the  merits,  accompanied 
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by  a  motion  to  strike  from  the  files  plaintiffs'  affidavit. 
There  was  no  affidavit  of  merits  filed  with  the  plea. 

The  plea  of  defendant  was  striken  from  the  files  for  want 
of  the  statutory  affidavit  of  merits. 

Appellant  insists,  inasmuch  as  he  filed  with  his  plea  a 
motion  also,  no  affidavit  was  necessary,  and  cites  a  part  of 
section  37  of  the  Practice  Act,  to  the  effect  that  no  affidavit 
of  merits  need  be  filed  with  a  demurrer,  plea  in  abatement, 
or  motion.     Kev.  Stat.  1874,  p.  779. 

Where  no  plea  to  the  merits  is  filed  an  affidavit  is  un- 
necessary, but  when  such  a  plea  is  put  in,  then  the  first 
part  of  this  section  of  the  statute  controls. 

The  objection  made  to  the  plaintiffs'  affidavit,  filed  with 
their  declaration,  is,  that  it  was  taken  before  a  commissioner 
of  this  State,  residing  in  Cincinnati,  in  the  State  of  Ohio. 
There  is  no  force  in  this  objection.  Section  4  of  chapter 
26,  title,  "  Commissioners  of  Deeds,"  etc.,  fully  authorizes 
such  commissioner  to  administer  any  oath  which  may  be 
lawfully  required  in  this  State,  to  any  person  willing  to  take 
it.  To  prevent  fraud,  each  commissioner,  by  section  7,  is 
to  file  with  the  secretary  of  state,  an  impression  of  his  seal 
and  copy  of  his  signature.  His  authentication  in  this  case 
fully  complies  with  the  statute.  In  other  respects  the  affi- 
davit conforms  to  the  Practice  Act. 

As  to  the  objection  that  appellant  was  deprived  of  a  trial 

by  jury,  the  answer  is  there  was  nothing  for  a  jury  to  try 

there  was  no  issue  of  fact  made  up.  Defendant  had  no 
plea  to  the  action  —  it  was  stricken  from  the  files,  and  he 
was  practically  and  technically  in  default,  and  the  damao-es 
were  properly  assessed  by  the  court,  under  the  statute.  We 
see  no  error  in  the  record  and  affirm  the  judgment. 

Judgment  affirmed. 
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William  Messmore 

v. 

Severt  Larson. 

1.  Burden  of  proof  —  defense  of  set-off  and  release  of  note.  In  a  defense 
of  set-off  to  an  action  on  a  note  or  due-bill,  and  that  of  a  release,  the  burden  of 
proof  rests  upon  the  defendant,  and  he  must  establish  the  same  by  a  pre- 
ponderance of  the  evidence. 

2.  Set-off — notes,  the  consideration  of  which  has  failed.  A  party,  when 
sued  upon  a  due-bill  given  by  him,  can  not  set  off  notes  assigned  to  him  on  the 
plaintiff,  the  consideration  of  which  has  failed,  when  he  had  knowledge  of  such 
failure  of  consideration  at  the  time  he  received  such  notes. 

Appeal  from  the  Circuit  Court  of  Knox  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Severt  Lar- 
son against  Samuel  Kail  and  William  Messmore,  upon  a 
due-bill,  in  which  the  last  named  defendant  was  security. 

The  defendant  Messmore  filed  the  general  issue,  with 
notice  of  two  special  grounds  of  defense  —  set-off  and  a  re- 
lease from  the  plaintiff.  The  set-off  was  of  two  notes  given  by 
the  plaintiff  to  the  defendant  Kail,  for  the  purchase  of  eighty 
acres  of  land,  to  which  the  title  had  failed.  The  plaintiff 
paid  ^$600  down  on  his  purchase,  and  gave  Kail  his  four 
promissory  notes,  each  for  $300.  There  being  a  litigation 
as  to  the  title  of  the  land,  Larson  refused  to  complete  pay- 
ment of  the  notes,  he  having  paid  a  part  of  the  first  note. 
Kail  then  applied  to  him  for  a  loan  of  $300,  which  Larson 
made  upon  Kail's  due-bill,  with  Messmore  as  security. 
Kail  transferred  two  of  Larson's  notes  to  Messmore,  as 
collateral  security  to  indemnify  him  from  liability  as  surety. 
It  seems  Kail  had  full  knowledge  of  the  consideration  of  the 
notes,  and  of  the  failure  thereof,  when  he  received  them. 
The  case  was  tried  twice,  the  first  time  the  jury  failing  to 
agree,  the  second  trial  resulting  in  a  judgment  and  verdict 
in  favor  of  the  plaintiff  for  $461.50. 
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Messrs.  Douglass  &  Harvey,  for  the  appellant. 
Messrs.  Hannaman  &  Willoughby,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

With  his  plea  of  the  general  issue  defendant  gave  notice 
of  two  distinct  defenses  to  the  note  or  due-bill  —  first,  set 
off;  and,  second,  release  —  neither  of  which  he  succeeded 
in  maintaining  before  the  jury  to  whom  the  cause  was  sub- 
mitted. On  February  17,  1865,  plaintiff  bought  of  Kail  a 
tract  of  land,  paying  in  cash  $600,  and  gave  his  four  prom- 
issory notes,  payable  in  one,  two,  three,  and  four  years, 
each  for  the  sum  of  $300,  for  the  residue  of  the  purchase 
money.  When  the  first  note  became  due,  plaintiff  paid  a 
part  of  it.  The  title  to  the  land  became  involved  in  litiga- 
tion. It  was  for  that  reason  plaintiff  refused,  on  demand 
made  by  Kail,  to  make  any  further  payments,  until  the  title 
should  be  established  in  him.  On  his  refusal  to  pay  his 
note,  Kail  borrowed  of  plaintiff  $300,  and  gave  his  due-bill 
for  it  with  defendant  as  security.  It  is  upon  that  instru- 
ment this  action  was  brought.  Shortly  after  this  money 
was  borrowed,  Kail  transferred  to  defendant  two  of  plaint- 
iff's notes  which  he  had  given  him  for  the  land,  to  indem- 
nify him  as  security  on  the  due-bill  to  plaintiff.  That  was 
done  without  the  knowledge  or  consent  of  plaintiff,  and  was 
a  matter  of  mere  private  arrangement  between  Kail  and  de- 
fendant. 

The  burden  of  proving  the  defenses  insisted  upon  of 
course  rested  upon  defendant,  and  this  he  has  not  done  by 
any  preponderance  of  the  evidence.  There  could  be  no  set- 
off, for  the  reason  the  consideration  of  the  notes  which 
defendant  held  had  wholly  failed  ;  and  this  fact,  it  seems, 
was  well  known  to  defendant  when  he  received  them  of 
Kail.  Neither  Kail  nor  defendant  could  enforce  them 
against  plaintiff.  And  whether  defendant  was  released  from 
his  obligation  on  the  due-bill  which  is  the  subject  of  this  ac- 
tion, in  consideration  he  would  save  plaintiff  harmless  on 
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the  notes  he  had  given  Kail  for  land,  the  title  to  which  ulti- 
mately failed,  was  a  question  of  fact  which  the  jury  have 
found  against  defendant,  and  we  do  not  see  how  we  can  dis- 
turb the  finding.  The  instructions  given  were  sufficiently 
accurate  not  to  have  misled  the  jury  on  the  issues  in- 
volved, and  as  the  evidence  was  quite  conflicting,  the  verdict, 
under  the  practice  that  prevails  in  this  court,  must  stand. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Chicago,  Danville    and  Vincennes  Eailroad  Company 

v. 
Coknelius  E.  Field  et  ah 

i.  Iff  junction — against  collection  of  judgment  at  law.  The  rule  that  an 
injunction  will  not  be  granted  against  enforcing  a  judgment  where  defense 
might  have  been  made  in  the  action  at  law  does  not  apply  to  the  defense  of 
set-off,  but  only  to  such  defenses  as  are  required  to  be  made  in  the  suit  in 
which  the  judgment  is  rendered. 

2.  Set-off — when  equity  will  compel  allowance  of  against  judgment. 
"Where  a  judgment  creditor  is  solvent  at  the  time  of  bringing  suit  and  obtaining 
judgment,  and  afterwards  becomes  insolvent,  a  court  of  equity  will  stay  the 
collection  of  the  judgment  and  compel  the  allowance  of  any  set-off  which  the 
judgment  debtor  may  have  against  the  judgment  creditor,  notwithstanding  such 
set-off  existed  at  the  time  suit  was  brought  and  judgment  rendered,  if  such 
set-off  was  not  litigated  in  the  suit. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  equity  in  the  circuit  court  of  Cook 
county  to  enjoin  the  collection  of  a  judgment  and  enforce 
a  set-off  against  it.  A  demurrer  to  the  bill  was  overruled 
and  a  rule  to  answer  entered,  with  which  the  defendants 
failed  to  comply,  electing  to  stand  by  their  demurrer ; 
whereupon  a  final  decree  was  rendered  granting  the  relief 
prayed,  and  the  defendant  appealed. 

The  bill,  filed  on  December  28, 1874,  shows  that  on  April 
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12,  1873,  the  defendant,  the  Chicago,  Danville  and  Vin- 
cennes  Railroad  Company,  recovered  a  judgment  against  the 
complainants  in  the  circuit  court  of  Cook  county,  upon  an 
indebtedness  on  their  due-bill  for  the  sum  of  $5,726.16, 
whereon  execution  was  issued  November  10,  1874,  which 
the  sheriff  was  about  to  levy  ;  that  before  and  at  the  time  of 
the  rendition  of  the  judgment  the  defendant  was,  and  still 
is,  indebted  to  the  complainants  in  the  sum  of  $22,500  for 
commissions  in  respect  of  business  transacted  by  them  as 
financial  agents  and  brokers  for  the  defendant ;  that  when 
the  suit  in  which  the  judgment  was  rendered  was  brought 
and  tried  the  railroad  company  was  solvent ;  that  complain- 
ants did  not  set  up  their  said  claims  in  said  suit  as  a  set-off, 
or  otherwise,  nor  were  they  in  any  way  litigated  or  involved 
therein,  they  confidently  expecting  to  defeat  the  suit  by 
other  matters  of  defense  which  were  set  up  and  litigated 
therein  ;  that  the  railroad  company  at  the  time  of  filing-  the 
bill  was  in  a  hopelessly  insolvent  condition,  having  become 
so  since  the  month  of  September,  1873,  over  five  months 
after  the  rendition  of  the  judgment,  and  that  complainants 
could  not  make  or  satisfy  any  judgment  they  might  recover 
against  the  company  on  execution  or  otherwise ;  that,  on 
application  made,  the  company  had  refused  to  allow  the 
judgment  to  be  set  off  against  their  said  indebtedness  to  the 
complainants  ;  that  on  June  19,  1874,  they  brought  suit  in 
assumpsit  against  the  railroad  company  on  their  said  claims, 
in  the  circuit  court  of  Cook  county,  which  suit  was  pend- 
ing and  being  prosecuted  in  good  faith,  complainants  be- 
lieving that  they  were  justly  entitled  to  recover  therein  the 
sum  of  $22,500,  less  the  amount  of  said  judgment. 

Mr.  E.  Walker,  for  the  appellant. 

Messrs.  Judd  &  Whitehouse,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  the  general  rule,  without  doubt,  as  appellant's  coun- 
sel affirms  and  cites  authorities  to  show,  that  an  injunction 
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will  not  be  granted  against  enforcing  a  judgment,  when  de- 
fense might  have  been  made  in  the  action  at  law,  unless  the 
judgment  was  obtained  by  fraud,  accident,  or  mistake. 

PJut  this  rule,  we  conceive,  does  not  apply  to  the  defense 
of  set-off,  but  to  such  defenses  as  were  required  to  have 
been  made  in  the  suit  where  the  judgment  was  rendered. 
Statutes  of  set-off  are  passed  for  the  benefit  of  defendants, 
and  they  are  not  imperative  ;  so  that  a  defendant  may  waive 
his  right  to  set-off,  and  bring  a  cross  action  for  the  debt  due 
to  him  from  the  plaintiff.  1  Chit.  PI.  602  ;  Morton  v.  Bai- 
ley, 1  Scam.  213.  Our  statute  of  set-off,  then,  being 
permissive,  but  not  compulsory,  and  a  party  defendant  not 
being  bound  to  set  off  his  demand  against  the  plaintiff's 
debt,  as  was  said  in  the  case  cited,  there  would  not  seem  to 
be  any  fault  or  neglect  attributable  to  the  appellees  in  not 
introducing  their  claims  in  set  off  against  the  plaintiff's 
demand  in  the  suit  wherein  the  judgment  was  rendered. 

And  if  not,  then  we  do  not  perceive  why  the  mere  fact 
that  the  claims  existed  at  the  time  of  the  institution  of  that 
suit,  and  might  have  been  set  off  therein,  should  militate 
against  the  present  claim  for  relief  in  respect  of  the 
judgment.  We  see  no  sufficient  reason  why  they  should  be 
discriminated  against,  and  be  held  to  differ,  as  entitling  to 
relief,  from  any  other  demands,  say,  of  a  nature  which 
could  not  have  been  set  off  in  that  suit,  or  which  accrued 
subsequently  to  the  judgment;  at  least  where,  as  here,  the 
ground  of  equitable  jurisdiction  arises  after  judgment,  and 
a  plausible  reason  is-  offered  for  not  making  the  set-off  in 
such  suit. 

There  is  a  natural  equity  that  cross  demands  should  be 
offset  against  each  other ;  and  that  the  balance  only  should 
be  recovered  ;  and  the  court  of  chancery  recognizes  this 
principle  and  acts  upon  it  in  cases  where  the  law  can  not 
give  a  remedy  in  a  separate  suit,  in  consequence  of  the 
insolvency  of  one  of  the  parties.  Lindsay  v.  Jackson,  2 
Paige,  581,  and  see  Gay  v.  Gay,  10  Paige,  369  ;  Simpson  v. 
Hart,  14  Johns.  63  ;  Carson  v.  Carson,  2  Mete.  (Ky.)  97  ; 
Hughes  v.  McCoun's  Admr,  3  Bibb,   254;   Edminson  v. 
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Baxter,  4  Hayw.  112  ;  Smith  v.  Field,  6  Dana,  361  ;  Tus~ 
cumbia,  etc.,  R.  R.  Go.  v.  Rhodes,  8  Ala.  206;  Pond  v. 
Smith,  4  Conn.  297;  BettisoiiY.  Jennings,  3  Eng.  (Ark.) 
287  ;  Pander  v.  GYo#,  28  Ga.  305  ;  Payne  v.  London,  1  Bibb, 
518 ;  Buckmaster  v.  Grundy,  3  Gilm.  626 ;  Raleigh  v. 
Raleigh,  35  111.  512. 

By  the  showing  of  the  bill,  appellant  is  justly  indebted 
to  appellees  in  a  much  larger  amount  than  the  judgment, 
and  unless  equity  interposes,  as  asked,  appellant  will 
enforce  the  collection  of  its  judgment  against  appellees, 
and  the  latter  Avill  lose  the  entire  amount  of  their  demand 
against  appellant  on  account  of  the  insolvency  of  the  latter, 
and  the  consequent  inability  to  obtain  satisfaction  of  their 
demand  in  a  cross  action.  This  would  be  unjust,  injurious, 
and  unconscientious.  The  claims,  in  such  case,  should  can- 
cel each  other  to  the  extent  of  the  lesser  one.  For  the 
creditor  to  receive  satisfaction  of  his  judgment  by  the  can- 
cellation of  a  debt  of  equal  amount  due  and  owing  from 
him  to  the  judgment  debtor  gives  him  a  full  equivalent,  and 
does  him  no  injustice,  while  it  saves  the  other  from  the 
injury  of  the  loss  of  his  debt. 

Appellant  has  a  legal  advantage  here  in  having  a  judg- 
ment, which  it  can  collect  without  allowance  of  set-off,  and 
which  it  is  proceeding  unfairly  and  unconscientiously  to 
enforce  the  collection  of  against  the  judgment  debtors, 
whilst  owing  them  a  larger  debt  due,  upon  which  it 
refuses  to  have  the  judgment  applied,  and  which  is  uncollect- 
ible by  suit,  on  account  of  appellant's  insolvency.  Equity 
will  interfere  and  restrain  the  use  of  such  an  advantage. 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332  ;  2  Stop's  Eq. 
Jur.,  sec.  885.  The  occurring  insolvency  of  the  railroad 
company  subsequent  to  the  judgment  affords  ground  for  the 
exercise  of  the  equitable  jurisdiction  here  invoked. 

A  criticism  is  made  upon  the  averments  of  the  bill,  that 
they  do  not  directly  charge  that  the  railroad  company  was 
solvent  on  April  12,  1873,  the  time  the  judgment  was  ren- 
dered. It  is  averred  that  at  the  time  that  suit  was  brought 
18  — 86th  ill. 
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the  company  was  solvent  —  and  we  understand  the  bill  as 
averring  the  same  at  the  time  of  the  trial  —  and  that  at  the 
time  of  the  filing  of  the  bill  in  this  cause  the  company  were 
iii  a  hopelessly  insolvent  condition,  having  become  so  since 
the  month  of  September,  1873,  which  was  more  than  five 
months  after  the  rendition  of  the  judgment.  We  regard 
the  bill  as  charging  with  reasonable  certainty  that  at  the 
time  of  the  judgment  the  company  was  solvent,  and  that  it 
became  insolvent  after  that  time. 

We  are  of  opinion  the  court  below  properly  overruled 
the  demurrer  to  the  bill. 

We  regard  the  decree,  however,  as  rendered,  erroneous. 
It  was,  that  the  injunction  issued  in  the  cause  be  made  per- 
petual;  that  the  judgment,  amounting  to  $6,863.06,  be 
applied  upon  the  indebtedness  due  from  the  company  to 
the  complainants,  and  that  so  much  of  the  indebtedness  be 
canceled  ;  that  the  judgment  be  declared  satisfied,  and  for 
costs. 

A  suit  had  been  brought  by  the  complainants  in  a  court 
of  law,  and  was  then  pending,  for  the  recovery  of  their  al- 
leged indebtedness.  The  court  of  law  was  the  proper  forum 
for  the  adjudication  of  the  fact  and  amount  of  the  indebted- 
ness, and  it  should  have  been  left  with  that  court  to  deter- 
mine the  same  in  the  suit  then  pending.  All  the  equitable 
relief  complainants  needed,  and  were  entitled  to  under  the 
bill,  was  the  stay  of  the  collection  of  the  judgment  until  the 
time  of  such  determination ;  and  then  to  have  the  injunc- 
tion made  perpetual  in  whole  or  part,  or  dissolved,  accord- 
ino-  as  such  determination  might  be. 

For  such  error  the  decree  is  reversed,  and  the  cause 
remanded  for  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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Henry  S.  Ressler 
v. 
Frank  F.  Peats. 

1.  "Warrant  for  arrest  of  criminal  —  officer  may  execute  in  any  county. 
An  officer  to  whom  a  warrant  has  been  directed  for  the  arrest  of  a  person 
charged  with  a  crime  has  a  right  to  make  the  arrest  in  any  county  in  the  State 
where  the  accused  may  be  found,  and  it  is  not  essential  to  such  right  of  arrest 
that  the  accused  should  have  fled  to  the  county  where  arrested. 

2.  Same — justification  to  officer  making  attest.  In  a  suit  against  an  officer 
for  an  unlawful  arrest,  he  may  justify  under  process  from  a  court  of  limited 
jurisdiction,  where  it  shows  on  its  face  that  the  court  had  jurisdiction  of  the 
subject  matter,  and  nothing  appears  to  apprise  him  that  the  court  had  not,  also, 
jurisdiction  of  the  person  of  the  defendant. 

3.  Where  a  warrant  recites  all  that  the  statute  requires,  the  officer  who  exe- 
cutes it  is  not  required  to  go  behind  it  to  see  whether  the  affidavit  upon  which 
it  issued  was  sufficient,  but  he  will  be  projected  in  executing  it  unless  he  abuses 
his  authority. 

4.  Pleading  — justification  under  a  warrant.  In  an  action  against  an  officer 
for  an  unlawful  arrest,  a  plea  justifying  under  a  warrant,  and  showing  such 
facts  that  the  court  can  see  that  the  party  arrested  was  not  detained  any  longer 
than  was  reasonable,  is  sufficient  without  any  express  averment  to  that  effect. 

Appeal  from  the  Circuit  Court  of  Winnebago  County; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  D.  M.  Kirton,  for  the  appellant. 

Mr.  CM.  Brazee,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  averring  an  unlawful  arrest 
and  false  imprisonment  of  plaintiff  by  defendant  Peats  and 
two  others.  As  to  the  others  the  suit  was  dismissed,  and 
Peats  filed  the  general  issue  and  two  pleas  of  justification. 
To  the  special  pleas  plaintiff  filed  a  demurrer,  which  was 
overruled  as  to  the  first  and  sustained  to  the  latter,  and 
plaintiff  standing  by  his  demurrer  to  the  first  plea,  the  court 
rendered  a  judgment  in  bar  on  that  plea,  and  plaintiff 
appeals. 
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The  plea  avers  that  appellee  was  sheriff  of  Winnebago 
county ;  that  as  such  there  came  to  his  hands  a  warrant 
from  a  justice  of  the  peace  of  that  county,  for  the  arrest  of 
appellant  on  a  charge  of  larceny ;  that  appellant  then  was 
in  the  city  of  Chicago  in  the  county  of  Cook  and  State  of 
Illinois  ;  that  he  as  such  sheriff,  on  the  day  after  the  date  of 
the  warrant,  and  by  virtue  thereof,  proceeded  to  Cook 
county  and  arrested  appellant,  and  the  day  following  took 
him  before  the  justice  who  issued  the  warrant,  at  his  office, 
and  then  and  there  duly  returned  the  warrant. 

It  is  first  insisted  that  the  plea  on  its  face  shows  that 
appellee  was  sheriff  of  Winnebago  county  and  arrested 
appellant  in  Cook  county,  without  averring  that  he  had  fled 
to  Cook  county.  This  objection  is  not  well  taken.  Sec- 
tion 352  of  the  Criminal  Code  (Rev.  Stat.  1874,  p.  401) 
provides  that:  "If  a  person  against  whom  a  warrant  is 
issued  for  any  alleged  offense,  before  or  after  the  issuing  of 
such  warrant,  escape  from,  or  is  out  of,  the  county,  the  offi- 
cer to  whom  such  warrant  is  directed  may  pursue  and  appre- 
hend the  party  charged,  in  any  county  of  this  State,  and  for 
that  purpose  may  command  aid,  and  exercise  the  same 
authority  as  in  his  own  county.' ' 

Under  this  provision  it  seems  to  us  that  there  can  not  be 
the  slightest  doubt  that  appellee  had  the  right  to  make  the 
arrest  in  Cook  county.  Language  could  not  make  it  plainer. 
This  change  in  the  provisions  of  the  statute  has  rendered 
former  decisions  of  this  and  other  courts  inoperative  and 
of  no  controlling  effect.  The  General  Assembly  had  the 
undoubted  power  to  authorize  sheriffs  and  other  officers  to 
make  arrests  under  warrants  in  any  county  in  the  State,  and 
having  done  so,  the  validity  of  the  enactment  can  not  be 
questioned. 

It  is  again  urged  that  the  warrant  fails  to  state  where  the 
offense  charged  was  committed,  and  is  therefore  void,  and 
affords  the  officer  no  protection.  The  warrant  states  that  a 
complaint  in  writing  had  been  that  day  entered  before  the 
justice  of  the  peace,  naming  the  person  making  the  com- 
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plaint,  that  a  larceny  or  sundry  larcenies  had  been  com- 
mitted in  this  State,  and  that  it  stated  the  person  complain- 
ing had  just  reason  to  believe  appellant  was  gnilty  of  the 
larceny  or  larcenies  charged.  The  supposed  defect  is  that 
the  warrant  fails  to  state  that  these  larcenies  had  been  com- 
mitted in  the  county  of  the  justice  of  the  peace.  The  case 
of  Betimes  v.  Barber,  1  Gilm.  401,  announces  the  rule  that 
an  officer  may  justify  under  process  from  a  court  of  limited 
jurisdiction,  where  it  shows  on  its  face  that  the  court  had 
jurisdiction  of  the  subject  matter,  and  nothing  appears  to 
apprise  him  that  the  court  had  not,  also,  jurisdiction  of  the 
person  of  the  defendant.  It  was  there  said  :  "  Hence,  where 
there  is  an  excess  or  an  unauthorized  assumption  of  jurisdic- 
tion by  an  inferior  court,  both  the  party  and  the  court  may 
be  presumed  to  be  cognizant  of  the  fact,  and  should,  there- 
fore, be  held  liable  ;  but  unless  such  excess  or  want  of  juris- 
diction be  brought  home  to  the  knowledge  of  the  officer  exe- 
cuting the  process,  either  by  something  apparent  on  the 
face  or  by  other  matter  aliunde,  he  should  be  saved 
harmless." 

If  there  was  a  want  of  jurisdiction  in  the  jusCice  of  the 
peace,  which  does  not  appear,  it  is  not  shown  on  the  face 
of  the  warrant,  nor  is  there  any  pretense  that  it  was  brought 
to  his  knowledge  in  any  other  mode.  The  warrant  stated 
that  there  had  been  complaint  that  a  larceny  had  been  com- 
mitted, by  whom  made,  and  that  it  charged  appellant  with 
the  offense.  The  statute  has  conferred  jurisdiction  on  jus- 
tices of  the  peace  to  issue  warrants  for  the  apprehension  of 
persons  charged  with  larceny.  Again,  this  writ  seems  to 
contain  all  that  is  required  to  be  set  forth  therein  by  sec- 
tion 349  (Rev.  Stat.  1874,  p.  401).  And  the  sheriff 
should  not  be  required  to  go  behind  the  warrant,  reciting 
all  the  statute  requires,  to  see  whether  the  affidavit  was 
regular  and  conformed  to  the  statute.  When  he  sees  the 
warrant  conforms  to  the  statutory  requirement  and  he  exe- 
cutes it,  he  must  be  protected,  unless  he  abuses  his 
authority. 
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Nor  is  there  any  force  in  the  objection  that  the  plea  fails 
to  aver  that  the  officer  detained  appellant  any  longer  than 
was  reasonable.  It  is  averred  that  he  was  arrested  one  day 
in  Chicago,  Cook  county,  and  was  taken  before  the  justice 
of  the  peace  issuing  the  warrant,  in  Winnebago  county,  on 
the  next  day,  when  the  officer  made  return  of  the  warrant. 
These  averments  showed  what  was  done,  and  rendered  the 
averment  which  it  is  claimed  should  have  been  made  unneces- 
sary, as  it  would  only  have  been  the  averment  of  a  legal 
conclusion.  On  the  facts  averred,  it  appears  that  there  was 
no  abuse  of  power  by  delaying  to  make  return  of  the  war- 
rant, with  the  prisoner,  before  the  justice  issuing  it. 

No  error  appearing  in  the  record  in  this  case,  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Timothy  O'Brien 

v. 
William  Hanley. 


1.  Partnership  books — binding  on  each  partner  alike.  The  books  of  a 
firm  kept  by  a  clerk,  to  which  all  of  the  partners  have,  or  are  entitled  to  have, 
access  at  all  times,  are  equally  binding  on  all  the  partners. 

2.  One  of  the  members  of  a  firm  kept  the  time  of  men  employed,  in  a  pass  or 
time-book,  and  reported  the  time  of  each  man,  weekly,  to  the  book-keeper, 
who  entered  it  on  the  books  of  the  firm,  and  when  the  men  were  paid,  if  they 
claimed  more  time  than  had  been  reported  to  the  book-keeper,  the  partner  keep- 
ing the  time  was  called  in  and  the  books  corrected  in  accordance  with  the  facts. 
Sometimes  the  partner  keeping  time  was  sick  or  absent,  and  then  the  book- 
keeper got  the  men's  time  from  other  sources.  On  a  settlement  of  the  partner- 
ship affairs,  the  partner  who  had  kept  the  time  of  the  men  claimed  that  the 
books  of  the  firm  were  incorrect,  because  there  was  more  time  shown  by  them 
than  his  time-book  showed:  Held,  that,  under  the  circumstances,  the  books  as 
kept  by  the  clerk  were  binding  on  both  partners. 

Writ  of  Error  to  the  Circuit  Court  of  Will  County ; 
the  Hon.  Josiah  McEoberts,  Judge,  presiding. 
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Mr.  Egbert  Phelps  and  Messrs.  Munn  &  Munn,  for  the 
plaintiff  in  error. 

Mr.  C.  B.  Garnsey,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 

the  Court : 

Hanley  and  O'Brien  were  in  partnership  at  Lockport, 
Will  county,  in  the  business  of  boat  building  and  repairing, 
and  running  dry-dock  and  saw-mill,  from  December  6,  1869, 
until  January,  1873,  when  the  partnership  was  dissolved  by 
Hanley' s  selling  his  interest  in  the  business  to  another  party. 
O'Brien  filed  a  bill  for  an  account,  to  which  Hanley  filed 
answer  and  also  a  cross-bill.  Each  party  claimed  that  there 
was  a  balance  due  him,  and  charged  that  the  other  had 
received  more  than  he  was  entitled  to  have.  The  court 
referred  the  cause  to  the  master  in  chancery,  to  state  and 
report  an  account,  and  the  evidence  in  reference  thereto. 
The  master  made  his  report,  in  conformity  with  the  order 
of  reference,  finding  a  balance  due  from  O'Brien  to  Hanley 
of  $368.48.  Exceptions  were  filed  to  the  master's  report, 
which  he  overruled  ;  and,  upon  hearing  in  the  circuit  court, 
the  master's  ruling  was  sustained,  and  decree  was  rendered 
in  conformity  therewith.  O'Brien  brings  the  case  here  by 
writ  of  error,  and  relies  upon  two  grounds  of  reversal. 

1.  That  the  circuit  court  erred  in  not  sustaining  the 
exception  to  the  master's  report  that  he  improperly  allowed 
for  the  payment  of  320j-  days'  labor  the  sum  of  $511.83, 
which  labor,  he  claims,  was  not  rendered  for  the  firm,  and, 
consequently,  should  not  have  been  paid  for  from  its  assets. 

2.  That  the  circuit  court  erred  in  not  sustaining  the 
exception  to  the  master's  report,  because  he  disallowed 
O'Brien  for  345  days'  labor  rendered  by  him  for  the  firm 
at  $2.50  or  $3  per  day,  amounting  in  the  aggregate  to 
$862.50  or  $1,035. 

The  first  of  these  grounds  is  supported  by  evidence  of 
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O'Brien  that  he  kept  time-books  showing  the  time  worked 
by  each  laborer  for  the  firm,  and  that  the  amount  Hanley" 
claims  to  have  paid  out  to  the  several  laborers  is  in  excess 
of  this  time  by  320f  days.  Books  were  kept  by  one  Marcy, 
as  clerk  of  the  firm,  which  show  that  the  time  for  which 
payment  was  made  is  correct.  O'Brien  insists,  however, 
that  those  books  were  made  up  from  the  time  entered  in  his 
books  ;  that  his  books  are  those  of  original  entries  and  the 
others  not,  and  that  therefore  his  must  be  taken  as  the  only 
competent  evidence  of  the  fact.  * 

It  is  hardly  necessary  to  go  into  the  authorities  as  to  what 
books  are  to  be  deemed  books  of  original  entries  and  what 
are  not,  since  a  reference  to  the  evidence  here  will  show 
that  the  books  kept  by  Marcy,  unless  otherwise  impeached 
than  by  O'Brien's  daily  entries  in  his  books,  must  be  con- 
clusive against  O'Brien.  Both  Hanley  and  Marcy  testify 
that  the  books  kept  by  Marcy  were  made  up  in  this  way : 
O'Brien  reported  to  Marcy  the  time  each  laborer  worked, 
weekly,  and  Marcy  set  it  down  in  the  books.  When  the 
laborer  came  for  his  pay  he  was  asked  for  his  time,  and  if 
he  gave  it  differently  from  O'Brien,  as  sometimes  happened, 
he  was  immediately  sent  for  O'Brien,  and  brought  him  and 
had  the  discrepancy  satisfactorily  adjusted  and  the  books 
corrected,  and  upon  this  he  was  paid.  A  portion  of  each 
year  O'Brien  was  sick  or  absent  from  the  yards  of  the  firm, 
and  then  the  statements  of  time  were  obtained  from  other 
sources.  The  books  kept  by  Marcy  must,  therefore,  have 
been  the  only  correct  time-books  kept  —  since  it  does  not 
appear  corrections  were  made  in  O'Brien's  books  in  accord- 
ance with  the  facts,  as  they  were  in  the  books  kept  by 
Marcy,  when  discrepancies  between  the  time  entered  in  them 
and  that  claimed  by  laborers  occurred ;  and  they  did  not 
contain  entries  of  the  time  of  the  laborers  while  he  was  sick 
or  absent. 

The  books  kept  by  Marcy  were  no  more  the  books  of 
Hanley  than  they  were  the  books  of  O'Brien.  They  were 
the  books  of  the  firm.     O'Brien  had,  or  was  entitled  to 
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have,  access  to  them  at  all  times,  and  he  is  quite  as  respon- 
sible for  the  way  in  which  they  were  kept  as  is  Hanley. 
They  bind  him  and  Hanley  alike.  Either  is  at  liberty  to 
impeach  them  by  showing  error  —  but  O'Brien  did  not  suc- 
cessfully do  so  by  the  proof  he  introduced  for  that  purpose. 

It  is  insisted,  on  behalf  of  O'Brien,  that  he  is  entitled  to 
compensation  for  his  individual  services  while  a  member  of 
the  firm.  The  general  rule  that  a  partner  is  not  entitled  to 
compensation  for  his  services  in  and  about  the  partnership 
business,  in  the  absence  of  an  express  stipulation  to  that 
effect,  in  the  articles  of  copartnership,  is  conceded.  But  it 
is  insisted,  first,  there  was  here  such  express  stipulation ; 
and,  secondly,  that  there  is  another  exception  under  which 
he  is  entitled  to  claim  compensation,  namely,  where,  from 
the  course  of  the  business  between  the  copartners,  or  from 
the  nature  of  the  services  rendered  in  connection  with  the 
duties  and  obligations  imposed  by  the  copartnership  articles 
upon  the  several  members  of  the  firm,  the  implication  is  it 
was  intended  he  should  be  paid. 

There  is  not  one  word  in  the  articles  of  copartnership  in 
reference  to  paying  compensation  to  O'Brien.  It  is  recited, 
simply,  that,  having  paid  $1,500  to  Hanley,  he  has  become 
an  equal  owner  in  the  partnership  property ;  and  it  is  pro- 
vided that  he  is  to  have  the  management,  superintendence, 
and  employment  of  men  in  and  about  the  business  ;  and 
neither  his  nor  Hanley' s  duties  are,  in  other  respects, 
defined.  Resorting  to  the  other  evidence,  it  appears  that 
Hanley  furnished  capital  as  it  was  needed  in  the  business, 
made  purchases  of  stock,  etc.,  and  gave  some  attention  to 
the  business.  They  were  to  share  equally  in  profit  and  loss, 
and  there  appears  no  greater  reason  why  O'Brien  should  be 
paid  for  his  services  than  that  Hanley  should  be  paid  for 
what  he  did  in  aid  of  the  business.  Neither  by  express 
agreement  nor  by  implication,  therefore,  do  we  think  it 
was  originally  designed  O'Brien  should  be  paid  for  his 
services. 

But  it  is  claimed  there  was  an  agreement,  subsequent  to 
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the  drawing  of  the  articles  of  copartnership,  by  which 
O'Brien  was  to  be  paid  for  his  services.  This  is  all  the  evi- 
dence on  that  subject,  as  shown  by  the  record.  O'Brien's 
counsel  asked  him:  "After  drawing  of  the  articles  of 
copartnership,  was  there  any  arrangement  made  between 
you  and  Dr.  Hanley  as  to  wages  for  your  own  personal 
work?  If  so,  state  fully  what  it  was."  He  answered: 
"Yes,  I  claimed  wages  the  same  as  the  men  had  on  the 
dock;  was  all  I  required." 

Suppose  he  did  claim  such  wages,  unless  Hanley  agreed 
he  should  have  them,  that  was  the  end  of  it.  Hanley  testi- 
fied on  this  point : 

"It  had  been  the  former  practice  to  charge  $5  for  fore- 
man's services  to  the  patrons  of  the  yard.  To  increase  the 
patronage,  I  proposed  to  O'Brien  to  charge  thereafter  $3 
per  day  for  such  services,  and  that  I  would  agree  that,  his 
amount  of  profit  falling  below  the  wages  which  would  be 
due  him  at  the  rate  of  $3  per  day,  for  every  day  he  worked, 
that  I  would  make  it  up  from  my  share  of  the  profit,  so 
that  he  would  be  guaranteed  $3  per  day  whether  the  profits 
amounted  to  that  or  not.  This  was  satisfactory  to  him, 
and  we  continued  to  charge  at  the  rate  of  $3  per  day  ever 
since,  he  giving  in,  each  week,  the  number  of  days  he 
worked." 

,  This,  although  not  very  lucidly  expressed,  simply 
amounted  to  a  guaranty  of  $3  per  day  profits  for  every  day 
he  worked.  O'Brien  did  not  contradict  this,  and  he  made 
no  effort  to  place  any  other  construction  on  the  agreement. 
And  we  think,  therefore,  the  master  in  chancery  and  the 
court  below  properly  enough  assumed  it  was  the  real  agree- 
ment and  the  only  one  having  any  reference  to  the  time 
O'Brien  worked,  and  stated  the  account  on  that  hypothesis. 

It  is  claimed,  however,  that,  even  in  this  view,  O'Brien 
was  not  allowed  for  enough  —  that  the  books  kept  by 
Marcy  showed  that  he  had  worked  more  time  than  he  was 
allowed  for.  The  evidence  shows  that  O'Brien  reported 
more  time  than  he  was  allowed  for,  and  that  the  time  was,  by 
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Marcy,  entered  on  the  books  as  he  reported.  But  both 
Hanley  and  Marcy  show  this  entry  by  Marcy  was  by  reason 
of  Marcy' s  mistake  —  he  not  understanding  the  nature  of 
the  agreement  between  Hanley  and  O'Brien  with  respect  to 
his  time  ;  and  O'Brien  fails  to  show  that  he  actually  worked 
more  clays  than  was  included  in  the  master's  calculation. 

We  have  carefully  read  the  master's  report  and  all  the 
evidence  accompanying  it,  as  found  in  the  record,  and 
we  are  satisfied  that  the  decree  of  the  court  below  does 
no  substantial  injustice  to  O'Brien.  It  will,  therefore, 
be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  John  M.  Sullivan 

v. 

Herman  Gr.  Weber. 

1.  City  officers — removal  and  appointment  by  the  mayor.  "Where  the 
mayor  of  a  city,  in  pursuance  of  law,  reports  to  the  city  council  that  he  has 
removed  an  officer,  and  accompanies  such  report  with  the  nomination  of  one 
whom  he  has  appointed  to  fill  the  vacancy,  and  the  city  council,  at  a  full 
meeting,  disapprove  of  the  removal  by  a  two-thirds  vote  and  reject  the  appoint- 
ment made  by  the  mayor,  and  refuse  to  approve  the  official  bond  tendered  by 
the  appointee,  or  in  any  way  to  recognize  him  as  an  officer,  such  action  of  the 
city  council  nullifies  the  appointment  by  the  mayor  and  renders  it  of  no  effect. 

2.  Mandamus  — not  a  prerogative  writ.  The  writ  of  mandamus  is  not  now, 
as  formerly,  a  prerogative  writ,  but  under  our  statute  is  nothing  more  than  an 
ordinary  action  at  law  in  cases  where  it  is  the  appropriate  remedy. 

3.  Officer  —  claiming  rights  as  such  must  show  title  to  his  office.  Where 
one  claims  rights  as  an  officer,  by  virtue  of  his  office,  he  must  show  that  he  is 
legally  entitled  to  act, —  that  he  is  an  officer  de  jure  as  well  as  de  facto. 

4.  Same  —  officer  de  facto  —  upon  whom  his  acts  binding  —  and  how  his  title 
questioned.  The  acts  of  an  officer  de  jure  are  valid  and  effectual  everywhere 
when  within  the  limits  of  his  authority ;  but  the  acts  of  a  de  facto  officer  are 
valid  only  so  far  as  the  rights  of  the  public,  and  of  third  persons  having  an 
interest  in  such  acts,  are  involved ;  but  such  officer  can  claim  nothing  for  himself. 

5.  The  title  of  a  de  facto  officer  can  not  be  inquired  into  in  a  collateral  way 
between  third  parties,  but  it  may  be  inquired  into  where  he  is  suing  in  his  own 
right  as  an  officer. 
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This  was  a  petition  presented  in  this  court  for  a  man- 
damus. 

Mr.  Elliott  Anthony,  for  the  petitioner. 

Mr.  Charles  P.  Knispel,  Mr.  William  C.  Ellison,  and 
Mr.  M.  Millard,  for  the  defendant. 

Per  Curiam  :  This  is  a  petition  for  a  writ  of  mandamus, 
presented  by  John  M.  Sullivan,  claiming  to  be  the  city 
treasurer  of  the  city  of  East  St.  Louis,  the  purpose  of  which 
is  to  compel  Herman  G.  Weber,  county  collector  of  St. 
Clair  county,  to  pay  over  to  him  as  treasurer  of  the  city 
the  sum  of  $15,351.45  of  the  city  taxes  which  Weber  had 
collected  by  virtue  of  his  office  of  county  collector,  the  same 
being  part  and  parcel  of  the  city  tax  levy  of  1876. 

From  the  pleadings  in  the  cause  it  appears  the  right  to 
exercise  the  office  of  city  treasurer  is  denied,  and  we  are  not 
satisfied  the  petitioner  has  a  clear  title  to  the  office.  It 
would  seem  the  mayor,  in  the  performance  of  his  duty  and 
in  obedience  to  the  law,  at  the  regular  meeting  of  the  city 
council  next  after  the  removal  of  Franz  and  the  appoint- 
ment of  petitioner,  submitted  his  actings  and  doings  in  this 
regard  to  the  council,  accompanied  by  the  nomination  of 
petitioner  to  the  office  of  city  treasurer  to  supply  the 
vacancy.  The  council,  in  a  full  meeting,  disapproved  of 
the  removal  of  Franz,  and,  by  yeas  and  nays  entered  upon  its 
records,  refused  to  consent  to  the  appointment  of  petitioner 
as  city  treasurer,  and  no  person  has  been  since  appointed  to 
that  office.  And  it  further  appears  the  city  council  has  not 
approved  of  the  bond  of  petitioner,  and  have  constantly 
refused  to  recognize  him  as  city  treasurer.  We  are  of 
opinion  the  nomination  of  petitioner  by  the  mayor  having 
been  rejected  by  the  city  council  had  the  effect  to  nullify 
the  appointment  by  the  mayor  and  to  render  it  of  no  effect. 
He  was  not  from  that  time  forth  the  city  treasurer. 

But  it  is  said  he  was  de  facto  such  officer.  We  believe 
the  rule  to  be,' when  one  claims  rights  as  an  officer  by  virtue 


1877.]  The  People  ex  rel.  v.  Weber.  285 

Opinion  of  the  Court. 

of  his  office  he  must  show  that  he  is  legally  entitled  to  act ; 
that  he  is  an  officer  de  jure  as  well  as  de  facto.  The  acts 
of  the  former  are  valid  and  effectual  everywhere,  for  he  is 
clothed  with  all  the  power  and  authority  appertaining  to  the 
office,  and  his  acts,  within  the  limits  of  his  authority,  can 
not  be  questioned  anywhere.  The  acts  of  a  de  facto  officer 
are  valid  only  so  far  as  the  rights  of  the  public,  or  of  third 
persons  having  an  interest  in  such  acts,  are  involved. 

But  such  officer  can  claim  nothing  for  himself.  The  title 
of  such  officer  can  not  be  inquired  into  in  a  collateral  way 
between  third  parties,  but  it  may  be  inquired  into  when  he 
is  suing  in  his  own  right  —  as,  when  he  is  suing  for  money 
had  and  received,  to  recover  the  fees  of  an  office  against  a 
wrongful  intruder.  Glascock  v.  Lyons,  20  Ind.  1 ;  United 
States  v.  Addison,  22  How.  174.  So  in  this  case,  the  peti- 
tioner claiming  rights,  his  claim  can  be  inquired  into  in  this 
application. 

We  fail  to  see  any  just  ground  on  which  this  application 
can  be  sustained. 

The  writ  of  mandamus  is  not  now,  as  formerly,  a  preroga- 
tive writ ;  it  is  nothing  more,  under  our  statute,  than  an 
ordinary  action  at  law  in  cases  wrhere  it  is  the  appropriate 
remedy.  Yet  it  is  to  be  issued  in  the  discretion  of  the 
court.  In  the  exercise  of  this  discretion  we  do  not  feel 
justified,  by  the  facts  in  this  case,  to  award  the  writ. 

It  appears  the  city  council,  by  resolution,  notified  the 
defendant,  Weber,  the  county  collector,  not  to  pay  over 
those  moneys  in  his  hands  to  the  petitioner,  or  to  any  one 
else,  until  requested  by  the  city  council,  but  to  retain  them 
in  his  possession.  This  resolution,  although  vetoed  by 
the  mayor,  was  passed  by  a  vote  of  two-thirds  of  all  the 
members  elected  to  the  city  council,  and  was  duly  pub- 
lished, and  a  certified  copy  thereof  was  duly  served  upon 
the  defendant ;  and  he  was  also  notified  that  he  would  be 
held  by  the  council  strictly  to  account  for  this  money. 

It  is  said  by  petitioner  the  council  had  no  right  to  inter- 
fere in  this  matter ;  that  he,  being  treasurer,  was  entitled 
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to  receive  and  hold  this  money.  As  treasurer  de  facto, 
merely,  he  had  no  right  to  ask  that  the  collector  be  com- 
pelled to  pay  this  money  to  him  ;  and  under  the  circum- 
stances the  orders  and  direction  of  the  city  council  to 
defendant  not  to  pay  over  this  money  to  the  petitioner  was 
a  sufficient  justification  to  defendant,  and  is  a  complete 
answer  to  the  petition. 

Judgment  will  be  entered  against  the  petitioner  for  the 
costs. 

Mandamus  refused. 


BlJRADELLA    G.  SlMPSON 

V. 

Samuel  G.  Leech. 


1.  Dower — partnership  real  estate.  A  widow  has  no  dower  in  partnership 
real  estate  until  all  partnership  debts  have  been  paid  and  until  all  accounts 
between  the  copartners  have  been  adjusted,  and  any  mode  of  sale  that  passes 
the  title  to  the  property  for  that  purpose  will  bar  her  claim  to  dower. 

2.  Partnership — partners'  interest  in  real  estate.  The  true  and  actual 
interest  of  each  partner  in  the  partnership  stock  is  the  balance  found  due  him 
after  the  payment  of  all  partnership  debts  and  the  adjustment  of  the  partner-, 
ship  accounts,  and  real  estate  forms  no  exception,  but  stands  upon  the  same 
footing  as  personalty,  no  matter  in  whom  the  legal  title  may  be'  vested. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  County ; 
the  Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Bangs,  Shaw  &  Edwards,  for  the  plaintiff  in 
error. 

Mr.  G.  S.  Eldridge,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  estate  in  which  petitioner  claims  dower  was  partner- 
ship property,  and  belonged  to  a  firm  of  which  her  husband 
was  a  member.     A  part  of  the  property  was  mortgaged  by 
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the  individual  members  of  the  firm,  in  whom  was  the  legal 
title,  to  secure  firm  indebtedness.  Petitioner  did  not  join 
in  the  execution  of  the  mortgage,  nor  was  she  made  a 
defendant  to  the  bill  to  foreclose  it.  No  redemption  having 
been  made  by  the  mortgagors  from  the  sale  under  the 
decree  of  foreclosure  within  twelve  months,  other  creditors, 
within  fifteen  months  from  the  date  of  the  sale,  caused  an 
execution  issued  on  a  judgment  against  the  firm  to  be 
levied  upon  the  mortgaged  property,  and  redeemed  it  from 
the  prior  sale.  Under  the  latter  sale  defendant  acquired 
title  to  the  property.  The  other  tract  described  was  levied 
upon  by  an  execution  issued  on  a  judgment  recovered 
against  the  firm  for  partnership  indebtedness,  and  from  the 
purchaser  at  a  sale  made  thereon  defendant  obtained  title. 
All  the  facts  material  to  a  decision  are  either  admitted  or 
are  so  fully  proven  as  to  bar  all  controversy. 

Whatever  diversity  there  may  be  in  the  decisions  of  other 
courts  on  the  question  made,  whether  a  widow  is  entitled  to 
dower  in  lands  that  were  partnership  property  that  belonged 
to  a  firm  of  which  her  husband  was  a  member  in  his  life- 
time, and  that  were  sold  to  pay  partnership  indebtedness,  it 
is  not  a  new  question  in  this  court,  and  we  do  not  feel  called 
upon  to  enter  upon  any  elaborate  discussion  of  it.  The 
exact  question  arose  in  Bopp  v.  Fox  et  al.  63  111.  540,  and 
the  conclusion  was,  in  such  cases  the  widow  had  no  dower. 
It  was  there  said  partnership  property  must  first  be  applied 
to  the  payment  of  partnership  debts  ;  and  the  true  and  ac- 
tual interest  of  each  partner  in  the  partnership  stock  is  the 
balance  found  due  to  him  after  payment  of  all  partnership 
debts  and  adjustment  of  partnership  accounts  between  him- 
self and  copartners  ;  and  in  equity  real  estate  forms  no  ex- 
ception, but  stands  on  the  same  footing,  in  this  respect, 
with  personal  property,  no  matter  in  whom  the  legal  title 
may  be  vested.  In  support  of  the  views  expressed  in  that 
case,  reference  was  made  to  Dyer  v.  Clark,  5  Mete.  562, 
and  to  Howard  v.  Priest,  5  Mete.  582,  where  this  whole 
doctrine  is  most  elaborately  discussed. 
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We  are  not  aware  it  makes  any  difference  how  the  prop- 
erty was  appropriated  to  the  payment  of  partnership  in- 
debtedness—  whether  under  a  mortgage,  or  execution  sale, 
or  under  a  decree  of  court  for  that  purpose,  or  by  the  acts 
of  the  members  of  the  firm.  The  principle  is,  a  widow  has 
no  dower  in  partnership  real  estate  until  all  partnership 
debts  have  been  paid  and  until  all  accounts  between  copart- 
ners have  been  adjusted,  and  any  mode  of  sale  that  passes 
the  title  to  the  property  for  that  purpose,  it  is  apprehended, 
will  bar  the  widow's  claim  to  dower. 

Whether  demandant  has  a  technical  claim  to  dower  in  the 
premises,  that  might  be  asserted  in  a  court  of  law  unless 
barred  by  a  decree  in  some  proceeding  to  which  she  was 
made  a  party,  is  not  necessary  to  be  considered.  She  has 
chosen  to  come  into  a  court  of  equity ;  and  it  is  made  to 
appear  she  has  no  equitable  claim  to  dower  in  these  lands 
that  are  conceded  to  have  been  partnership  property ;  and 
she  will  not  be  permitted  to  invoke  the  aid  of  a  court  of 
conscience  to  give  her  that  to  which  she  has  no  equitable 
title. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Francis  S.  Howe  et  al. 

v. 

The  People  ex  rel.  Louis  C.  Huck. 

1.  Assessment  —  must  he  upon  each  tract  separately.  It  is  the  duty  of 
assessors  to  assess  each  tract  of  land  separately,  and  a  judgment  and  order  of 
sale  against  a  tract  of  land  which  has  not  been  so  assessed,  but  which  has  been 
assessed  in  connection  with  other  lands  aggregately,  is  erroneous. 

2.  The  provision  of  the  statute  that  the  assessor  shall  determine  the  value  of 
each  tract  of  land,  and  set  down  in  the  books  furnished  him  the  value  of  each 
tract  or  lot,  is  for  the  benefit  of  the  tax-payer,  and  a  compliance  therewith  is 
pssential  to  the  validity  of  the  tax. 
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Appeal  from  the  County  Court  of  Cook  County ;  the 
Hon.  M.  R.  M.  Wallace,  Judge,  presiding. 

Messrs.  Kerr  &  Matthews,  for  the  appellant. 

Mr.  John  M.  Eountree,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  judgment  and  order  of  sale  against  the  east  half  of 
the  south-west  quarter  of  section  32,  township  41,  range  14, 
was  erroneous  for  the  reason  that  this  tract  was  assessed 
in  connection  with  the  fractional  north-east  quarter  and  the 
east  half  of  the  north-west  quarter  of  the  same  section,  one 
value  being  attached  to  the  three  tracts,  instead  of  a  distinct 
value  being  given  to  each  tract,  and  the  amount  of  tax, 
$1,069.64,  was  carried  out  and  set  down  as  a  charge  against 
the  three  tracts  as  one  tract. 

Section  4  of  the  General  Revenue  Law  (Rev.  Stat.  1874, 
p.  858)  provides  that  each  tract  or  lot  of  real  property 
shall  be  valued  at  its  fair  cash  value,  etc. 

Section  76  of  the  same  law  requires  the  assessors  to 
actually  view,  and  determine,  as  nearly  as  practicable,  the 
fair  cash  value  of,  each  tract  or  lot  of  land  listed  for  taxa- 
tion, and  set  down  in  the  books  furnished  them  the  value  of 
each  tract  or  lot. 

These  provisions  may  be  supposed  to  be  based  upon  sec- 
tion 1  of  article  9  of  the  constitution,  which  requires  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her,  or  its  property.  The  value  of  each 
person's  property  is  the  basis  of  taxation,  and  determines 
the  share  of  the  public  burdens  which  such  person  may  be 
legally  called  upon  to  bear.  Without  a  valuation  there  can 
be  no  valid  tax. 

Appellant  was  the  owner  of  the  east  half  of  the  south- 
west quarter  of  the  section,  having  bought  the  same  in 
1868,  and  ever  since  having  been  in  possession  of  it.  He 
did  not  own  the  other  tracts.  He  offered  to  prove  that  the 
19  — 86th  ill. 
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value  of  the  other  two  pieces  of  land  was  larger  per  acre 
than  that  of  appellant,  and  that  prior  to  the  year  1875  his 
tract  of  land  had  been  assessed  separately  from  the  other 
two  tracts,  and  that  he  had  paid  his  taxes  separately  thereon  ; 
which  evidence  was  excluded,  and  exception  taken.  Were 
this  testimony  in,  it  would  make  the  case  of  appellant  the 
stronger.  But  the  different  tracts  may  be  presumed  to  be 
of  different  values. 

Three  separate  tracts  of  land,  two  of  them  belonging  to 
others,  have  here  been  valued  and  assessed  aggregately. 
What  part  of  this  aggregate  valuation  constitutes  the  value 
of  appellant's  tract  it  is  impossible  to  tell.  The  value  of 
his  tract  has  not  been  determined  by  the  assessor  as  is 
required  by  law. 

There  has  been  here  a  plain  non-compliance  with  a  substan- 
tial requirement  of  the  statute,  the  object  of  which  is  for  the 
benefit  of  the  tax-payer.  A  compliance  with  all  such 
requirements  is,  upon  familiar  principles,  essential  to  the 
validity  of  the  tax.  Elsewhere,  assessments  like  the  one  in 
question  have  been  held  void.  In  the  case  of  Hamilton  v. 
Fond  du  Lac,  25  Wis.  494,  the  court  say:  "  The  decisions 
of  this  court  in  The  State,  ex  rel.  Roe,  v.  WilliHon,  20  Wis. 
228,  and  in  Crane  v.  Janesville,  ib.  305,  have  settled 
the  rule  that  an  assessment  against  one  person  of  lots 
owned  by  himself  and  of  lots  owned  by  others,  as  a  single 
assessment,  is  void."  To  similar  effect  are  Shimmin  v. 
Inman,  26  Me.  228,  and  Willie  v.  sScoville's  Lessee,  9  Ohio, 
44.  Judge  Cooley,  in  his  work  on  Taxation,  page  280, 
referring  to  the  above  and  other  cases,  after  remarking  that 
a  separate  assessment  is  essential  if  the  statute  requires  it, 
says  :  "  It  can  not  be  held,  in  any  case,  that  it  is  unimportant 
to  the  tax-payer  whether  this  requirement  is  complied  with 
or  not.  Indeed,  it  is  made  solely  for  his  benefit.  *  *  * 
And  when  a  requirement  has  for  its  sole  object  the  benefit 
of  the  tax-payer,  the  necessity  for  a  compliance  with  it  can 
not  be  made  to  depend  upon  the  circumstances  of  a  par- 
ticular case,  and  the  opinion  of  a  court  or  jury  regarding 
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the  importance  of  obedience  to  it  in  that  instance.     That 
method  of  construing  statutes  would  abolish  all  certainty." 

Nothing  is  shown  in  justification  of  the  act  of  the  officer 
in  making  the  assessment  as  he  did. 

It  is  said  that  it  is  the  duty  of  owners  of  land  to  see  that 
their  property  is  properly  listed  and  described.  The  statute 
provides  that  real  property  shall  be  listed  by  the  owners, 
their  agents,  county  clerks,  or  assessors,  or  the  county 
board.  There  is  no  evidence  in  the  record  that  appellant 
did  not  list  his  land  properly.  It  would  rather  appear  that 
the  lands  had  been  properly  listed.  The  three  tracts  were 
properly  entered  on  the  assessor's  book.  The  name  of  the 
DeKoven  estate  was  annexed  to  two  of  the  tracts,  and  no 
name  was  annexed  to  the  other.  However  the  land  was 
listed,  it  was  the  duty  of  the  assessor  to  assess  each  tract  or 
lot  of  land  separately.  This  duty  was  subsequent  to  the 
listing,  and  over  this  the  appellant  had  no  power. 

The  judgment  will  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Walker,  dissenting :  I  am  unable  to  concur 
in  the  conclusion  announced  in  this  case.  I  hold  that  appel- 
lant should  have  listed  his  land,  and,  failing  to  do  so,  the 
assessor  was  bound  to  make  an  assessment  ?  and  if  he  made 
a  mistake  in  doing  so,  the  owner  should  have  appeared 
before  the  board  of  review  and  had  it  corrected,  and  failing 
to  do  so  he  should  be  bound  by  the  assessment. 


Bridget  McCarty 

v. 
Patrick  Kearnan. 


1.  Saotty — presumed,  and  evidence  to  overcome  the  presumption  must  be 
clear.  Sanity  and  intellectual  capacity  being  the  rule,  with  comparatively  few 
exceptions,  the  presumption  must  prevail  until  rebutted,  that  all  acts  performed 
by  adult  persons  are  binding,  and  the  evidence  to  overcome  this  presumption 
must  be  clear  and  satisfactory. 
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2.  Deed  —  by  party  under  apprehension  of  death  —  when  revocable,  like  a 
will.  A  deed  made  by  a  person  supposed  to  be  about  to  die,  in  consideration 
of  services  rendered  by  the  grantee  and  as  a  recompense  therefor,  is  not  a 
donatio  causa  mortis,  and  revocable,  like  a  will,  but  vests  the  title  in  the  grantor 
irrevocably. 

3.  A  woman,  being  sick  and  apprehensive  of  death,  sent  for  a  justice  of  the 
peace  to  direct  the  authentication  of  a  will  prepared  some  years  before,  but 
not  signed.  Before  signing  the  will  she  was  reminded  by  one  who  had  worked 
for  her  of  his  claim  for  services,  and  she  recognized  the  claim,  and  said  she 
intended  to  give  him  twenty  acres  of  land  and  make  him  a  deed  for  it,  whether 
she  lived  or  died.  Thereupon  she  executed  and  delivered  to  him  a  deed,  and 
then  executed  the  will.  She  afterwards  recovered,  and,  upon  a  bill  filed  by  her 
to  set  aside  the  deed,  it  was  held  not  to  be  a  donatio  causa  mortis  and  revocable, 
like  a  will,  but  an  absolute  and  irrevocable  conveyance  for  a  sufficient  consid- 
eration. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  County; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr  M.  Y.  Johnson,  for  the  appellant. 

Mr.  Louis  Shissler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  was  the  owner  of  240  acres  of 
land  in  Jo  Daviess  county.  That  about  February  22,  1873, 
being  sick,  and  apprehensive  of  her  approaching  dissolution, 
appellee  was  sent  for  a  justice  of  the  peace  to  direct  the 
authentication  of  a  will  which  appears  to  have  been  drawn, 
but  not  executed,  two  or  three  years  previously,  and  for  a 
priest  to  administer  the  spiritual  consolations  of  the  church. 
On  the  arrival  of  the  justice,  McCarty,  who  was  there,  went 
to  see  about  the  justice's  horse,  and,  whilst  he  was  absent, 
appellee  had  an  interview  with  appellant,  in  which  he  says  he 
said  to  her :  "  You  told  me  you  did  not  want  my  labor  for 
nothing.  You  always  said  you  would  recompense  me  for 
it.  Here  is  Black,  now,  going  to  have  the  will  fixed.' '  She 
said  :  "  If  you  had  never  spoken  of  it,  I  would  have  that 
fixed.  I  will  give  twenty  acres  of  land  and  make  you  a 
deed  for  it.  Whether  I  live  or  die,  no  one  can  take  it  from 
you." 

The  justice  of  the  peace  testified  that,  on  entering  the 
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room  with  the  priest,  McCarty  and  she  were  the  only  per- 
sons there  ;  that  he  said  to  her  that  the  man  who  had  gone 
for  him  said  she  wanted  him  to  witness  or  acknowledge  a 
will.  She  replied,  saying  she  wanted  the  will  altered,  or 
asked  him  as  to  the  best  way  to  give  Kearnan  twenty  acres 
of  the  land.  That  he  advised  the  making  of  a  deed  before 
the  execution  of  the  will,  to  which  she  assented ;  that 
McCarty  objected,  but  she  said  he  had  been  a  good  boy  to 
her,  and  she  would  give  him  the  twenty  acres  ;  that  after 
considerable  quarreling  it  was  decided  to  make  the  deed ; 
that  a  difficulty  then  arose  as  to  the  shape  of  the  twenty 
acres  —  whether  it  should  be  square  or  taken  from  one  side 
of  an  eighty-acre  tract ;  that  appellee  and  she  wanted  it 
square,  and  McCarty,  taken  from  the  side  of  the  eighty- 
acre  tract ;  and  that  she  yielded,  and  the  deed  was  so  made. 
She  signed  and  acknowledged  it  and  appellee  paid  her  a 
dollar  as  the  consideration,  and  gave  it  to  witness  to  have  it 
recorded.  The  will  was  then  signed  by  appellant  and 
McCarty,  it  being  a  joint  will.  That  she  was  sitting  or 
standing  by  the  stove.  He  says  she  certainly  understood 
what  she  was  doing  in  making  the  deed  and  will. 

The  priest,  with  less  detail,  gives  in  substance  the  same 
account  of  the  transaction:  that  she  confessed  to  him,  and 
he  administered  to  her  the  sacrament  of  the  church ;  after 
which  she  asked  him  to  perform  the  marriage  ceremony 
between  her  and  McCarty,  and  on  producing  a  license 
he 'did  so  ;  and  he  is  clearly  of  the  opinion  that  she  con- 
versed with  him  and  the  justice  intelligently ;  that  if  she 
had  not,  he  would  not  have  performed  the  marriage  cere- 
mony. This  witness  further  testified  that  McCarty  did 
not  want  her  to  give  Kearnan  the  land,  but  she  said  she 
wanted  to  give  it  to  him  on  account  of  the  services  he  had 
rendered  her,  and  insisted  he  should  have  the  land. 

Having  recovered  from  her  sickness,  she  subsequently 
filed  this  bill  to  set  aside  the  deed,  but  the  court  below,  on 
a  hearing,  dismissed  the  bill  for  want  of  equity ;  and  com- 
plainant brings  the  record  to  this  court  and  asks  a  reversal. 
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In  favor  of  reversal  it  is  insisted  that  the  deed  was  ob-' 
tained  by  fraud ;  that  it  was  without  consideration,  and 
made  donatio  mortis  causa;  and  that  she  did  not  knowingly 
and  intentionally  execute  it.  Was  she  then  compos  mentis? 
Appellee,  Black,  the  justice,  and  the  priest  all  testify  to 
facts  strongly  tending  to  show  she  was.  On  the  other  hand 
she  testifies  that  she  knew  nothing  of  the  transaction,  oi- 
lier marriage,  or  the  execution  of  the  will.  Dr.  Caldwell, 
the  physician,  gives  it  as  his  opinion  that  she  was  feeble 
physically  and  mentally  —  that  she  was  not  mentally  capa- 
ble of  transacting  business  ;  and  Mrs.  O'Neil  says  she  was 
mentally  feeble.  O'Neil  gives  no  opinion  as  to  her  mental 
condition,  nor  does  her  husband.  The  justice  of  the  peace 
and  the  priest,  on  the  other  hand,  seem  to  have  no  doubt 
as  to  her  mental  capacity  to  understand,  and  that  she  did 
comprehend  all  she  did.  On  reading  all  of  the  evidence  we 
are  decidedly  of  the  opinion  that  she  was  of  sound  mind 
and  memory,  certainly  to  the  extent  the  law  requires  to 
render  her  acts  valid  and  binding. 

If  the  circumstances  detailed  by  Black  and  the  priest  oc- 
curred as  they  detail  them  —  and  we  can  see  no  reason  to 
doubt  their  evidence  —  it  would  seem  almost  impossible  to 
believe  that  she  was  not  capable  of  legally  performing  each 
and  all  of  these  acts.  What  she  did  and  said  was  rational, 
and  was  entirely  pertinent  to  the  business  then  being  trans- 
acted. They  were  actors  taking  an  active  part  in  the 
transaction,  and,  from  their  position  in  discharging  their 
various  duties,  they  would  undoubtedly,  as  they  say,  have 
refused  to  proceed  if  they  had  believed  she  was  .incompe- 
tent to  act.  It  would  have  been  a  gross  violation  of  Black's 
official  duty  to  take  an  acknowledgment  of  a  deed  from  her 
had  he  believed  she  was  mentally  incapacitated  to  act.  It 
would  have  been  aiding  in  the  perpetration  of  a  gross  fraud, 
that  no  officer  can  be  permitted  to  aid  in  consummating. 
But,  taking  into  consideration  all  the  circumstances,  we 
must  hold  she  was  competent  to  act.  The  physician  gives 
no  facts  upon  which  he  bases  his  opinion,  except  she  had 
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lung  fever  which  affected  her  mind,  and  that  she  was  "  so 
befogged  in  her  intellect "  that  he  "  was  unable  to  get  from 
her  anything  like  an  intelligent  history  of  the  beginning 
and  progress  of  her  disease."  That  was  no  doubt  strong 
evidence  of  confused  ideas,  or  at  least  a  want  of  clear  per- 
ceptions in  reference  to  that  matter ;  but  it  by  no  means 
follows  that  her  mind  was  not  clear  on  other  and  business 
subjects. 

Sanity  and  intellectual  capacity  being  the  rule  with  com- 
paratively few  exceptions,  the  presumption  must  prevail, 
until  rebutted,  that  all  acts  performed  by  adult  persons  are 
binding.  And  to  overcome  this  presumption  the  evidence 
must  be  clear  and  satisfactory.  But  in  this  case  it  fails  to 
preponderate  against  its  validity ;  on  the  contrary,  inde- 
pendent of  the  presumption  of  legal  capacity,  it  sustains 
the  validity  of  the  deed. 

Nor  does  the  evidence  sustain  the  charge  of  fraud.  At 
most  it  only  appears  that  appellee  claimed  compensation 
for  services  he  had  rendered,  and  she  recognized  the  claim 
and  proposed  to  cancel  it  by  the  conveyance  of  this  land,  and 
he  accepted  it  in  satisfaction.  He  had  for  several  winters 
previously  cut  wood,  fed  stock,  and  did  house  and 
other  work  for  her.  It  is  true  that  there  seems  never  to 
have  been  any  definite  understanding  as  to  what  he  was  to 
be  paid.  Yet  his  labor  was  of  value  to  her,  and  had  she 
obtained  it  from  others  she  would  doubtless  have  been  com- 
pelled to  pay  a  considerable  amount  for  it.  And  we  may 
reasonably  conclude  that  both  parties  expected  it  to  be 
paid,  as  he  claimed  it  and  she  recognized  the  claim  as  being 
just.  And  not  only  so,  but  when  her  present  husband, 
with  whom  she  was  then  en^a^ed,  and  to  whom  she  was  in 
an  hour  afterwards  married,  remonstrated  against  convey- 
ing the  land  to  appellee,  she  said  she  would  do  so  on 
account  of  his  services.  Although  McCarty  had  influence 
enough  to  prevent  her  from  conveying  it  in  a  square  piece, 
and  to  induce  her  to  convey  it  in  a  strip  across  an  eighty- 
acre  tract,  her  sense  of  justice  resisted  his  opposition  to  her 
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making  any  conveyance.  And  Black  says  that  she  did  so 
after  considerable  "  quarreling."  The  record  is  barren  of 
evidence  of  any  device,  trick,  misrepresentation,  or  false 
pretenses  used  by  appellee  to  induce  the  conveyance ;  and 
we  must  hold  that  fraud  is  not  established. 

From  what  has  been  said  it  follows  that  this  was  not  a 
donatio  mortis  causa,  but  was  a  sale  on  a  sufficient  consid- 
eration to  support  the  conveyance.  And  if  we  are  correct 
in  the  conclusion  that  there  was  a  sufficient  consideration  to 
support  it,  then  there  can  not  be  the  slightest  claim  that  it 
was  a  mere  gift  in  apprehension  of  death,  to  operate  only 
as  a  devise,  and  subject,  like  a  devise,  to  revocation  at  the 
pleasure  of  the  donor.  A  sufficient  consideration  having 
been  paid,  the  title  vested  absolutely,  and  from  the  delivery 
of  the  deed,  as  in  any  other  sufficient  conveyance,  it  became 
irrevocable.  The  entire  record  considered,  we  are  of  the 
opinion  that  the  errors  are  not  well  assigned,  and  the  decree 
is  affirmed. 

Decree  affirmed. 


Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Company 

v. 
Stephen  Dewin. 

1.  Excessive  damages  —  ejecting  passenger  from  train.  In  a  suit  against  a 
railroad  company  for  expelling  the  plaintiff  from  its  car,  where  there  is 
nothing  to  authorize  the  recovery  of  vindictive  damages,  and  no  actual  damage 
is  shown,  a  judgment  for  $750  will  not  be  sustained. 

2.  Exemplary  damages — whether  recoverable.  In  a  suit  by  a  child  twenty- 
seven  months  old  against  a  railroad  company  for  expelling  him  from  its  train, 
the  fact  that  the  conductor  may  have  used  improper  language  to  the  mother 
of  such  child  at  the  time  of  the  expulsion  will  not  authorize  the  finding  of 
exemplary  damages. 

Appeal  from  the  Circuit  Court  of  Cook  County  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
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Mr.  E.  Walker,  for  the  appellant. 

Messrs.  O'Brien  &  Kettelle,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  name  of  Stephen 
Dewin,  a  child  twenty-seven  months  old,  by  James  Dewin, 
his  next  friend,  against  the  Pittsburgh,  Cincinnati  and  St. 
Louis  Railway  Company,  to  recover  damages  for  being  ex- 
pelled from  one  of  the  passenger  trains  of  the  company  at 
Washington,  Indiana,  on  February  11,  1875. 

The  company  was  operating  a  road  from  Chicago  to  Rich- 
mond, Indiana.  At  the  latter  place  James  Dewin,  his  wife, 
and  six  children  came  upon  the  train,  on  their  way  to  Chi- 
cago. The  oldest  child  was  fifteen  years  of  age ;  the  sec- 
ond one,  ten;  the  third  one,  eight;  the  fourth,  six;  the 
fifth,  plaintiff,  twenty-seven  months ;  and  the  youngest, 
eight  or  nine  months.  James  Dewin,  the  father  of  the 
plaintiff,  had  tickets  from  Richmond  to  Chicago  for  two 
persons  only,  and  when  the  conductor  on  the  train  called  on 
him  for  fare  for  himself  and  family,  the  two  tickets  were 
offered  for  the  transportation  of  the  whole  family.  This 
the  conductor  refused.  He  made  no  charge  for  the  three 
younger  children,  and  offered  to  take  the  older  three  at 
half  fare,  which  was  more  liberal  than  the  rules  of  the  com- 
pany under  which  he  was  acting  allowed,  as  the  rules  in 
evidence  only  provided  that  children  between  the  ages  of 
five  and  twelve  years  could  travel  on  half-fare  tickets. 
James  Dewin  and  his  wife  refused  to  pay  anything  on  ac- 
count of  the  children,  and  insisted  that  all  the  family  should 
be  carried  on  the  two  tickets.  The  conductor  replied, 
"  You  will  either  have  to  pay  for  these  children  or  they  will 
get  off."  The  fares  not  having  been  paid,  when  the  train 
reached  the  next  station  the  whole  family  left  the  train. 
They  remained  overnight  at  Washington,  and  the  day  fol- 
lowing were  carried  to  Chicago  on  the  next  train  without 
the  payment  of  additional  fare,  having  been  delayed  on  the 
road  about  twelve  hours. 
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The  statute  of  Indiana,  where  these  parties  were  expelled 
from  the  train,  provides,  if  any  passenger  shall  refuse  to 
pay  his  fare  or  toll,  the  conductor  of  the  train  and  the  serv- 
ants of  the  corporation  may  put  him  off  the  cars  at  any 
usual  stopping  place.  The  conductor  had  no  right  to  expel 
Dewin  and  his  wife  and  the  children  under  five  years  of  age, 
as  he  had  tickets  for  two  fares,  if  they  desired  to  remain  on 
the  train  and  travel  on  the  tickets,  nor  did  he  propose  to 
expel  them.  He  demanded  fares  for  the  three  elder  children, 
and  Dewin  and  his  wife  preferred  to  leave  the  train  with  the 
children  for  whom  they  had  no  tickets,  rather  than  have 
them  put  off  or  pay.  This  is  evident  from  the  evidence  of 
Dewin  himself,  who,  on  cross-examination,  said  :  "  I  was  not 
willing  to  have  a  part  of  the  family  put  off,  and  the  balance 
come  to  Chicago.  Any  one  that  states  that,  states  a  lie." 
It  is  apparent  from  the  whole  evidence  that  Dewin  and  his 
wife  insisted  on  being  carried  to  Chicago  with  the  six  children 
on  tickets  for  but  two  persons.  When  this  was  refused, 
rather  than  have  a  portion  of  the  family  put  off,  they  all 
left  the  train  together. 

There  can  be  no  doubt  in  regard  to  the  right  of  the  con- 
ductor to  expel  from  the  train  such  of  the  Dewin  children 
over  five  years  of  age  as  failed  to  pay  fare.  The  right  was 
expressly  given  by  the  statute ;  but  independent  of  the 
statute  he  had  the  right  to  do  it.  A  person  can  not  ride  on 
a  train  of  a  railroad  company  without  the  consent  of  the 
company,  without  the  payment  of  fare ;  and  when  Dewin 
and  his  wife  undertook  to  travel  on  the  road  with  six  chil- 
dren on  two  fares  only,  the  compairy  was  under  no  obligation 
to  accede  to  their  request,  but  had  a  clear  right  to  demand 
fore,  and,  on  failure  to  pay  the  same,  cause  such  as  did  not 
pay,  or  have  tickets,  to  leave  the  train,  using  such  force  as 
was  necessary  for  that  purpose. 

If,  then,  the  conductor  had  the  right  to  expel  the  Dewins 
from  the  train  for  the  refusal  to  pay  fare,  the  only  remain- 
ing inquiry  is  whether  unnecessary  force  was  employed.  It 
is  not  pretended  that  any  personal  violence  was  resorted  to 
by  the  conductor  or  those  in  charge  of  the  train,  but  it  is 
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insisted  the  act  of  the  conductor  in  ejecting  appellee  from 
the  train,  under  the  circumstances  and  at  the  time  and 
place,  was  malicious,  willful,  and  reckless.  The  evidence 
discloses  that  appellee  was  put  off  at  a  regular  station,  be- 
tween ten  and  eleven  o'clock  in  the  evening.  It  was  in  the 
winter  season,  but  not  excessively  cold  or  stormy.  They 
reached  the  house  of  Mr.  Snyder,  where  they  staid  over- 
night, within  fifteen  minutes  after  the  train  left,  as  he  testi- 
fied, and  he  did  not  observe  that  they  had  suffered  in  the 
least  from  the  inclemency  of  the  weather.  It  is  true,  that 
loud  words  were  used  between  Mrs.  Dewin  and  the  con- 
ductor shortly  before  and  at  the  time  she  left  the  train,  but 
that  the  conductor  used  indecent  or  abusive  language  to 
any  of  the  parties  is  not  disclosed  by  a  fair  construction  of 
the  testimony.  But  even  if  the  conductor  had  indulged  in 
the  use  of  language  not  appropriate  to  the  occasion,  in  his 
conversation  with  Mrs.  Dewin,  that  of  itself  would  be  no 
ground  for  the  recovery  of  a  judgment  for  $750  in  favor  of 
the  infant  plaintiff  in  this  action.  How  or  in  what  manner 
he  was  injured  by  the  conversation  does  not  appear.  No 
insult  or  indignity  was  offered  him,  nor  did  he  in  any  man- 
ner participate  in  the  controversy  between  the  conductor 
and  his  mother. 

So  far  as  this  record  discloses,  the  conductor  did  no  more 
than  his  duty.  He  could  not,  without  a  disregard  of  the 
rules  of  the  company,  carry  Dewin,  his  wife,  and  six  chil- 
dren on  a  ticket  for  two  fares.  They  were  given  the  alter- 
native to  pay  or  leave  the  train  at  a  regular  station.  They 
chose  the  latter  course,  and  under  the  order  of  the  con- 
ductor left  the  train.  No  evil  motive  seemed  to  actuate  the 
conductor,  nor  were  there  any  circumstances  of  aggravation. 
There  was,  therefore,  no  ground  for  the  recovery  of  vindic- 
tive damages,  and,  as  no  actual  damages  were  proven,  we 
perceive  no  ground  upon  which  the  judgment  can  be  sus- 
tained, and  it  will  be  reversed. 

Judgment  reversed. 
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John  F.  Coffman 

v. 

George  Scoyille  et  al. 

1.  Covenant  —  against  incumbrances — its  effect  —  and  herein,  whether  a 
transaction  is  one  or  several.  A  vendor  of  land  who  conveys  by  deed  con- 
taining a  covenant  against  incumbrances,  and  takes  the  notes  of  the  pur- 
chaser, secured  by  trust  deed  on  the  property,  for  the  unpaid  purchase  money, 
is  bound  to  protect  the  purchaser  against  any  incumbrances  that  were  on  the 
land  when  he  conveyed,  before  he  can  properly  demand  payment  of  the  notes 
given  for  the  purchase  money. 

2.  It  is  the  right  of  a  purchaser  of  property  under  a  deed  with  covenants 
against  incumbrances  to  have  all  incumbrances  that  may  be  on  it  removed, 
before  his  vendor  can  sell  it  under  a  deed  of  trust  executed  by  such  purchase! 
to  secure  the  payment  of  the  purchase  money. 

3.  Where  a  party  owning  one  undivided  half  of  property,  and  having  a  con  I 
tract  with  the  owner  for  the  purchase  of  the  other  half,  enters  into  a  contract 
with  a  third  person  for  the  sale  to  him  of  the  half  then  owned,  and  of  the  othei 
half  when  acquired,  and  afterwards  executes  separate  deeds,  each  containing 
covenants  against  incumbrances,  for  the  two  halves,  and  takes  separate  notes 
and  deeds  of  trust  for  the  purchase  money,  the  transaction  will  be  considered 
as  one,  and,  before  a  sale  can  be  held  under  either  deed  of  trust,  all  incum- 
brances must  be  removed  from  the  whole  tract. 

4.  Sale  —  of  land  under  trust  deeds.  Where  the  title  to  a  tract  of  land  i& 
vested  in  a  trustee  by  virtue  of  two  deeds  of  trust,  executed  by  the  same  party 
and  for  the  benefit  of  the  same  party,  each  deed  being  for  an  undivided  half  oi 
the  land,  the  whole  land  should  be  sold  together  under  both  deeds,  and  not  one 
half  at  one  time,  and  the  other  half  at  another. 

5.  Same  —  of  land  under  trust  deed  will  be  set  aside  when  made  .by  party 
whose  covenant  against  incumbrances  has  not  been  kept.  Where  the  vendor 
of  land  covenants  that  it  is  free  of  incumbrance,  has  it  sold  under  a  deed  of 
trust  given  to  him  for  the  purchase  money,  and  becomes  the  purchaser  at  the 
sale  whilst  there  is  an  incumbrance  by  way  of  mortgage  on  it  which  by 
his  covenant  he  was  bound  to  remove,  the  sale  will  be  set  aside,  and  all  further 
proceedings  to  collect  the  purchase  money  stayed  until  the  prior  incumbrance 
is  removed  and  the  property  placed  in  such  condition  that  the  purchaser  will 
get  the  title  clear  of  any  incumbrance. 

Appeal  from  the  Circuit  Court  of  Cook  County. 
Messrs.  Harding,  McCoy  &  Pratt,  for  the  appellant. 

Messrs.  Scoville  &  Bayley,   for  the  appellee   George 
Scoville. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  December,  1872,  George  Scoville  was  the  owner  of 
the  undivided  half  of  certain  lands  in  Cook  county.  The 
title  to  the  other  undivided  half  of  these  same  lands  was  in 
one  David  C.  Shipherd.  Shipherd's  title  was  subject  to  an 
incumbrance  of  $9,000  by  a  mortgage  of  record,  before 
that  time  made  by  Shipherd  to  one  Adams.  It  was  also 
subject  to  another  incumbrance,  amounting  to  $500,  by 
reason  of  a  trust  deed  to  Pearson.  A  suit  was  pending 
against  Adams,  brought  by  Shipherd  and  one  Yogle,  the 
object  of  which  seems  to  have  been  to  set  aside  this  $9,000 
mortgage  and  declare  it  void. 

In  that  condition  of  aifairs  George  Scoville  and  Shipherd, 
on  December  18,  1872,  entered  into  a  written  contract  with 
each  other,  by  which  Shipherd  agreed  to  sell  and  convey  to 
Scoville,  by  warranty  deed,  the  undivided  half  of  the  lands 
in  question  (free  from  all  incumbrance  —  except  the  $500 
incumbrance  to  Pearson)  for  the  price  of  $5,500,  to  be  paid 
on  receipt  of  the  deed,  with  abstract  of  title  showing  good 
title  in  Shipherd  clear  of  all  incumbrance  (except  the  $500 
to  Pearson,  which  $500  Scoville  was  to  adjust,  and  be  credited 
for  that  amount  as  part  of  the  price),  and  Scoville  stipu- 
lated that  he  would  do  what  he  could  to  compromise  or 
settle  the  suit  against  Adams,  so  as  to  get  said  premises 
released  from  the  $9,000  lien  without  charge  to  Shipherd 
or  Vos;le. 

It  was  agreed  that  this  contract  should  be  valid  for  two 
months,  and  that  Scoville  should  comply  with  his  part  on 
two  days'  notice  from  Shipherd  of  his  readiness  to  give  a 
clear  title. 

This  contract  was  acknowledged  and  .filed  for  record  on 
the  day  on  which  it  was  made. 

On  the  next  day  George  Scoville  and  Joseph  R.  Bicker- 
dike  appeared  before  a  notary  public  of  Cook  county  and 
acknowledged  the  execution  of  a  written  contract  made  be- 
tween them,  dated  on  December  18,  1872,  by  which  Scoville 
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agreed  to  sell  to  Bickerdike,  and  convey  by  warranty  deed 
within  thirty  days,  one  undivided  half  of  the  lands  in  ques- 
tion for  the  price  of  $11,250,  to  be  paid,  one-fourth  on 
execution  of  the  deed  (less  $500  paid  at  the  making  of  this 
contract),  and  the  remaining  three-fourths  in  three  equal 
annual  payments,  with  interest  at  eight  per  cent,  for  which 
Bickerdike  should  execute  his  notes  to  Scoville,  secured  by 
deed  of  trust  on  the  undivided  half  of  the  lands  so  pur- 
chased. The  deed  from  Scoville  and  the  notes  and  deed  of 
trust  from  Bickerdike  it  was  provided  should  be  dated  on 
December  18,  1872. 

It  was  further  agreed  in  said  writing  that  Scoville  would 
use  his  best  efforts  to  obtain  title  to  the  other  undivided 
half  of  the  premises  at  an  early  day,  and,  if  the  title  should 
be  obtained  within  sixty  days,  Scoville  undertook  to  sell 
the  other  undivided  half  of  the  premises  to  Bickerdike  for 
the  same  price  and  upon  the  same  terms  and  conditions  as 
those  provided  as  to  the  undivided  half  then  owned  by 
Scoville. 

On  December  31,  1872,  an  omitted  provision  was  in- 
dorsed on  the  contract  by  Scoville,  requiring  him  to  furnish 
abstracts  of  title  showing  a  good  title  under  the  within  con- 
tract before  Bickerdike  should  be  obliged  to  comply  on  his 
part.  At  the  hearing  of  this  case,  Bickerdike,  who  was 
called  as  a  witness  by  Scoville,  testified  that  in  buying  from 
Scoville  he  made  it  a  point  that  Scoville  should  furnish  the 
other  half  of  the  land,  as  he  did  not  wish  to  buy  one  undi- 
vided half  of  the  land  unless  he  could  get  it  all. 

On  January  7th,  Shipherd  executed  to  Scoville  a  general 
warranty  deed  for  the  undivided  half  of  the  premises. 

On  January  31st,  Scoville,  at  the  request  of  Bickerdike, 
executed  a  general  warranty  deed  to  Coftman  (instead  of 
to  Bickerdike)  of  the  first  named  undivided  half  of  the 
property. 

By  the  original  agreement,  at  the  deeding  of  this  undi- 
vided half  of  the  property  to  Bickerdike,  Bickerdike  was 
to  pay  in  cash  $2,312.50,  and  to  execute  his  three  promis- 
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sory  notes,  each  for  $2,812.50,  dated  upon  December  18, 
1872,  and  payable,  one  in  one  year,  one  in  two  years,  and 
one  in  three  years  from  date,  and,  to  secure  the  same,  was 
to  execute  a  trust  deed  upon  the  undivided  half  of  the 
property  so  conveyed. 

Instead  of  this,  at  the  request  of  Bickerdike  the  prop- 
erty was  conveyed,  as  above  stated,  to  Coffman,  and,  in- 
stead of  the  cash  payment  of  $2,312.50,  Coffman  and 
Bickerdike  executed  to  George  Scoville  their  promissory 
note  at  ninety  days  for  $2,450  (being  an  addition  of  $137.50 
for  the  delay  of  ninety  days),  and  Coffman  executed  his 
three  promissory  notes  payable  at  one,  two,  and  three 
years  from  December  18,  1872,  each  for  the  sum  of 
$2,812.50,  and  to  secure  these  notes  Coffman  executed  to 
James  W.  Scoville  as  trustee  a  trust  deed  upon  the  prop- 
erty conveyed  to  him,  with  the  ordinary  power  of  sale.  He 
also  gave  separate  notes  for  the  interest. 

At  the  time  of  this  transaction  the  existence  of  the  ap- 
parent incumbrance  of  $9,000  and  of  the  $500  mortgage  was 
known  to  all  the  parties,  but  Scoville  assured  the  parties 
that  he  would  have  it  removed.  Bickerdike  and  Coffman 
testify  he  promised  to  do  so  in  a  few  days ;  but  this  Sco- 
ville denies. 

At  the  same  time  an  indorsement  was  made  in  writins: 
upon  the  original  contract  between  Bickerdike  and  George 
Scoville,  stating  that  the  agreement  therein  contained,  as 
to  the  first  undivided  half  of  the  premises,  had  been  ful- 
filled by  the  execution  of  the  papers  relating  thereto — the 
deed,  trust  deed,  and  notes  —  "the  same  being  executed, 
at  Bickerd ike's  request,  to  and  by  John  Coffman  instead  of 
Joseph  R.  Bicker  dike.' ' 

About  April  22,  1873,  the  parties  met  again  at  Mr.  Sco- 
ville's  office,  and  thereupon  Scoville  conveyed  the  second 
undivided  half  of  the  property  in  question  to  Coffman  by  a 
general  warranty  deed,  dated  April  12,  1873.  Bickerdike 
paid  to  Scoville  $1,000,  as  a  part  of  the  cash  payment,  and 
for  the  balance  thereof  a  note  was   drawn  for  $1,812.50, 
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payable  to  George  Scoville,  June  28,  1873,  with  interest  at 
ten  per  cent,  which  was  signed  by  Bickerdike  and  Coffman, 
and  Coffman  executed  his  three  promissory  notes,  payable 
at  one,  two,  and  three  years'  date  with  interest,  upon  April 
12,  1873,  each  for  the  sum  of  $2,812.50,  being  the  balance 
of  the  purchase  money ;  and  to  secure  these  notes  Coffman 
executed  to  James  W.  Scoville  another  trust  deed  of  the 
same  character  with  the  trust  deed  securing  the  purchase 
money  of  the  first  undivided  half. 

At  the  same  time,  or  soon  after,  Scoville  gave  to  Coffman 
a  receipt  dated  April  23,  1873,  reciting  the  giving  of  the 
above  mentioned  note  of  $1,812.50,  and  saying,  "  said  note 
shall  not  be  required  to  be  paid  at  maturity  unless  the  lien 
of  a  certain  mortgage  of  $9,000  on  said  premises,  made  by 
D.  C.  Shipherd  to  Thomas  K.  Adams,  shall  have  been  re- 
moved and  the  premises  cleared  therefrom,  nor  shall  said 
note  be  paid  by  said  makers  until  said  lien  shall  have  been 
released." 

George  Scoville,  in  his  testimony,  says  that  at  the  time 
he  first  contracted  with  Coffman  he  had  a  contract  with 
Shipherd  for  the  second  half  of  this  property,  and  that  it 
was  known  at  that  time  that  there  were  two  incumbrances 
by  mortgage  on  the  Shipherd  half  of  the  property  —  one  of 
$500,  and  one  of  $9,000 ;  that  a  bill  at  that  time  had  been 
filed  to  set  aside  the  mortgage,  and  the  suit  was  then  pend- 
ing. He  says  that  at  the  time  of  the  transaction  in  April, 
1873,  he  told  Coffman  the  condition  of  the  contract  between 
Shipherd  and  himself,  and  that  Shipherd  was  to  clear  up 
those  incumbrances  and  give  Scoville  a  clear  title ;  that  he 
then  agreed  to  give  Coffman  a  warranty  deed.  George 
Scoville,  in  his  answer  to  the  bill,  says  that  at  the  time  he 
obtained  his  deed  from  Shipherd  that  half  of  the  property 
was  incumbered  for  $9,000  and  $500,  which  incumbrances 
Shipherd  was  to  have  removed ;  and  he  states  that  Bicker- 
dike  and  Coffman  were  fully  informed  of  these  incum- 
brances, and  that  in  April,  1873,  when  he  conveyed  this 
last   undivided   half  of  the   property   to   complainant   by 
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warranty  deed,  he  agreed  to  remove  said  incumbrances 
as  soon  as  he  could  by  litigation,  and  that  complainant 
accepted  the  same  in  that  manner.  He  further  says,  in  his 
answer,  that  at  that  time  a  suit  to  foreclose  the  $9,000  in- 
cumbrance was  also  pending,  and  was  afterwards  prosecuted 
to  a  final  decree  for  the  whole  sum  of  $9,000,  and  the  in- 
terest, and  that  he  afterwards  made  a  contract  to  purchase 
the  decree  at  the  price  of  $5,750,  and  paid  on  account  of 
that  purchase  $1,000  in  cash,  before  the  sale  of  the  prop- 
erty under  his  trust  deeds,  and  has  since  paid  $1,000  more, 
so  that  at  the  time  of  the  filing  of  the  answer  there  re- 
mained unpaid  upon  his  contract  for  the  purchase  of  said 
decree  $3,750  and  interest,  for  which  he  had  given  his  notes. 
During  the  summer  of  1873,  Coffman  paid  to  Scoville,  with 
interest,  the  note  for  $1,812.50,  and  the  note  for  $2,450, 
making  in  all  paid  upon  said  contracts  the  sum  of  $5,762.50, 
besides  interest.  In  October,  1874,  two  of  the  notes  given 
by  Coffman  for  the  purchase  money,  and  secured  by  the 
trust  deeds,  were  past  due,  one  having  fallen  due  Decem- 
ber 18,  1873,  and  the  other  April  12,  1874.  George  Sco- 
ville thereupon  caused  the  land  to  be  advertised  for  sale 
under  both  trust  deeds,  and  on  November  10,  1874,  the 
same  was  sold,  and  George  Scoville  became  the  purchaser. 
One  undivided  half  was  sold  under  one  trust  deed,  and  the 
other  undivided  half  under  the  other  trust  deed,  and  each 
undivided  half  was  struck  off  to  George  Scoville  at  $2,300, 
in  all  $4,600,  and  the  property  was  conveyed  by  the  trustee 
to  George  Scoville.  At  this  time  the  decree  foreclosing 
the  $9,000  mortgage  for  the  full  amount  of  that  sum  with 
interest  stood  upon  the  record  in  full  force,  and,  so  far  as 
the  public  could  know,  this  decree  was  under  the  control  of 
Adams,  and  was  an  incumbrance  to  its  whole  amount  upon 
one  undivided  half  of  this  land,  and  in  point  of  fact,  ac- 
cording to  the  testimony  of  George  Scoville,  it  remained 
still  a  lien  in  favor  of  the  creditor  Adams  as  against  Ship- 
herd  for  its  full  amount,  and  as  against  Scoville  for  the 
amount  of  $4,500. 

20  —  86th  ill. 
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The  proof  uncontradicted  seems  to  show  that  Coffman 
had  really  no  interest  in  any  of  these  transactions. 

He  incurred  the  liabilities  already  mentioned,  merely  for 
the  accommodation  of  his  friend  Bickerdike,  and,  as  between 
him  and  Bickerdike,  in  equity  he  occupies  merely  the  posi- 
tion of  a  security  for  Bickerdike. 

After  the  sale  of  this  mortgaged  property,  as  above 
stated,  George  Scoville  brought  suit  in  a  court  of  law 
against  Coffman,  to  recover  the  balance  of  the  purchase 
money  mentioned  in  the  several  notes  given  for  these  prem- 
ises. This  is  a  bill  filed  by  Coffman  asking  that  the  trustee 
sales  of  this  land  to  George  Scoville  may  be  set  aside  ;  that 
the  original  contracts  of  purchase  between  him  and  Sco- 
ville, and  subsequent  deeds,  deeds  of  trust,  and  notes,  may 
be  set  aside  and  canceled,  and  that  Scoville  shall  be  en- 
joined from  proceeding  to  collect  the  notes,  and  for  general 
relief. 

The  bill  contains  many  charges  of  fraud  which  are  not 
sustained  by  proof  and  need  not  be  further  noticed.  The 
facts  above  stated  are  most  of  them  admitted  in  the  answer 
and  testimony  of  George  Scoville.  The  others  are  proven 
specifically  by  other  witnesses,  and  not  contradicted  by 
Scoville  in  his  testimony. 

It  was  undoubtedly  the  duty  of  Scoville,  before  he  could 
properly  demand  payment  of  any  of  the  notes  given  for 
the  purchase  money,  to  protect  the  purchaser  from  the  in- 
cumbrance upon  this  land  against  which  he  had  warranted. 
If  he  proceeded  simply  to  collect  the  purchase  money  at 
law,  a  court  of  equity,  upon  the  facts,  would  have  author- 
ized the  purchaser  to  withhold  a  sum  sufficient  to  discharge 
this  incumbrance.  It  was  surely  unjust  to  the  purchaser 
that  the  property  embraced  in  the  trust  deeds  should  be 
sold  at  a  sacrifice  by  reason  of  this  incumbrance.  It  was 
his  right  in  equity  that  the  property  when  sold  under  the 
trust  deeds  should  be  free  from  every  apparent  incumbrance, 
that  it  might  bring  its  full  value  upon  the  sale.  The  pur- 
chaser is  required  to  pay  the  full  sum  of  $22,500  for  this 
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land.  His  contract  to  pay  that  sum  was  as  the  price  of  a 
clear  and  unincumbered  title  to  the  land.  That  was  the 
price  of  a  clear  title  to  the  land.  By  the  trust  deeds  the 
vendor  had  a  right  to  have  the  property  sold  for  the  satis- 
faction of  so  much  of  the  purchase  money  as  it  would  bring, 
but,  before  that  property  could  be  thus  sold,  common  justice 
demanded  that  it  should  be  put  in  the  condition  as  to  its 
title  which  the  vendor  had  agreed  that  it  should  occupy, 
and  had  warranted  that  it  did  occupy.  It  is  said  that  the 
land  has  depreciated  in  value  between  the  time  of  the  orig- 
inal purchase  and  the  time  of  the  sale  under  the  trust  deeds, 
and  that  this  sacrifice  must  be  borne  by  the  purchaser  of 
the  land.  This  is  true.  The  debtor  is  bound,  under  such 
circumstances,  to  suffer  loss  to  the  amount  of  the  difference 
between  the  value  of  the  property  when  bought  and  the 
value  of  the  property  when  sold  under  the  trust  deeds,  but 
by  this  mode  of  proceeding  the  debtor  is  made  to  suffer 
loss  to  the  amount  of  the  difference  between  the  agreed 
price  of  the  whole  property  with  a  clear  title,  and  the  value, 
not  of  a  clear  title  to  the  land,  but  the  value  of  a  title  to 
the  land  subject  to  an  incumbrance  of  $9,000. 

While  the  proof  does  not  sustain  that  part  of  the  bill 
in  which  it  is  sought  to  set  aside  the  original  contracts  of 
purchase,  and  cancel  the  notes  given  for  the  purchase 
money,  still  the  facts  shown  upon  this  record  make  it  plain 
that  the  sale  under  the  trust  deeds,  made  under  the  circum- 
stances stated,  has  done  gross  injustice  to  Coffman.  He  is 
entitled  to  have  that  sale  set  aside,  and  the  deeds  made  to 
Scoville  by  the  trustee  canceled,  and  the  further  sale  of  the 
property  under  these  trust  deeds  restrained  until  the  title 
conveyed  by  George  Scoville  to  Coffman  shall  be  stripped 
of  all  apparent  incumbrance. 

It  is  insisted  by  .George  Scoville  that  the  purchase  of 
each  undivided  half  of  the  property  should  be  treated  as  a 
separate  transaction  having  no  connection  with  the  purchase 
of  the  other  undivided  half.  We  can  not  concur  in  this 
view.     The  original  contract  out  of  which  all  of  these  trans- 
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actions  grew,  made  between  Bickerdike  and  George  Sco- 
ville, dated  December  18,  1872,  contemplated  the  purchase 
by  Bickerdike  of  the  entire  tract  of  land.  Scoville  at  that 
time  had  a  clear  title  to  one-half  of  the  property,  and  a 
contract  with  Shipherd  for  a  clear  title  to  the  other  half. 
The  scope  of  the  contract  was  for  the  purchase  of  the 
whole  property ;  but  the  transfer  of  the  title  to  one-half 
was  provided  to  be  made  immediately,  whereas  the  other 
was  to  await  the  procurement  of  a  conveyance  from  Ship- 
herd.  Bickerdike,  in  his  testimony,  swears  that  it  was  a 
material  point  with  him,  under  the  original  purchase,  that 
he  was  to  get  the  whole  land,  and  that  he  would  not  have 
purchased  the  undivided  half  except  with  the  expectation 
that  he  would  acquire  title  to  the  entire  tract.  The  title  to 
the  entire  tract  being  vested  in  the  trustee  by  the  two  trust 
deeds,  the  sale  should  have  been  made,  not  of  one  undi- 
vided half  at  one  time  and  another  undivided  half  at  an- 
other, but  the  title  to  the  entire  property  should  have  been 
sold,  as  it  is  plain  it  would  have  commanded  a  better  price 
in  that  way.  Scoville  can  not  be  justified  in  profiting  by 
his  own  default.  The  plain  presumption  is  that  the  property 
would  have  commanded  a  better  price  had  the  title  been 
clear.  It  is  by  Scoville' s  default  that  the  incumbrance  still 
rested  upon  the  land.  He  had  covenanted  that  it  was  free 
from  incumbrance.  He  can  not  be  allowed,  under  such 
surroundings,  to  force  the  property  to  sale  —  much  less  to 
become  a  purchaser  himself  of  property  thus  exposed  to 
sacrifice. 

The  decree  is  reversed,  and  the  cause  remanded  for  pro- 
ceedings in  accordance  with  this  opinion. 

Decree  reversed. 
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Joseph  B.  Keeler  et  ah 

v. 

Francis  Stuppe. 

1.  Instructions  — need  not  be  repeated.  "When  the  law  applicable  to  a  case 
is  given  in  clear  and  intelligible  language,  the  sole  function  of  instructions  is 
performed,  and  there  is  no  necessity  for  repeating  the  same  idea  in  different 
instructions,  varying  only  in  form. 

2.  Same  —  should  not  argue  the  case.  The  court  is  not  only  under  no 
obligation  to  permit  a  case  to  be  argued  through  instructions,  but  is  bound  to 
prohibit  it. 

Appeal  from  the  Circuit  Court  of  Lake  County ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Haines  &  Tripp,  for  the  appellants. 

Mr.  Homer  Cook,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  was  an  action  of  assumpsit,  by  appellants  against 
appellee,  to  recover  certain  commissions  claimed  by  them 
for  the  sale  of  a  tract  of  land  belonging  to  appellee.  The 
cause  was  submitted  to  a  jury,  under  instructions  from  the 
court,  and  a  verdict  was  rendered  in  favor  of  appellee,  upon 
which,  after  overruling  a  motion  for  a  new  trial,  the  court 
gave  judgment. 

Appellants  claim  that  appellee  employed  them  to  sell  his 
land  or  procure  a  purchaser  therefor,  stating  the  terms  upon 
which  he  desired  to  sell,  and  agreed  to  pay  them  a  commis- 
sion of  two  and  one-half  per  cent ;  that  shortly  after  the 
agreement  they  informed  him  they  had  found  a  purchaser 
for  his  land,  but  that  the  terms  of  payment  would  have  to 
be  changed ;  that  soon  thereafter  one  of  the  plaintiffs  went 
with  the  proposed  purchaser  to  appellee,  when,  after  several 
interviews,  at  which  the  plaintiff  mentioned  was  present, 
terms  of  sale  were  agreed  upon,  different  from  those  first 
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proposed  by  appellee.  A  contract,  embodying  the  terms 
agreed  upon,  was  drawn  up  and  signed  by  appellee,  and  the 
parties  to  whom  the  land  was  contracted  to  be  sold,  and 
$1,000  were  paid  by  them  to  appellee  at  the  time. 

Subsequently,  the  purchasers  of  the  land,  finding  that 
they  were  unable  to  meet  their  payments  as  required  by  the 
terms  of  the  contract,  applied  to  appellee,  and  it  was  then 
mutually  agreed  that  the  contract  should  be  rescinded,  and 
appellee  retain  the  $1,000  which  had  been  paid  him. 

The  point  of  disagreement  between  appellee  and  appel- 
lants is,  he  claims  his  contract  with  them  was,  they  were  to 
sell  the  land,  on  his  terms,  within  six  weeks,  for  the  com- 
mission of  two  and  one-half  per  cent ;  that,  after  the  con- 
tract was  made,  one  of  the  appellants  notified  him  that 
they  could  not  find  a  purchaser  at  his  terms  ;  that  he  there- 
upon informed  plaintiffs  that  if  the  terms  were  to  be 
changed  he  would  not  pay  any  commission,  and  that  they 
must,  in  that  event,  look  to  the  purchaser  for  their  commis- 
sion, which  was  assented  to. 

It  is  unnecessary  to  review,  in  detail,  the  evidence.  It  is 
sufficient  to  say  we  have  carefully  read  all  that  is  preserved, 
and  that  it  is  conflicting,  and  presented  a  fair  question  for  the 
jury  to  determine  on  which  side  lay  the  preponderance. 
The  witnesses  were  before  the  jury,  and  gave  their  evidence 
orally.  The  jury  may,  therefore,  have  had  cogent  reasons 
for  giving  the  greater  credit  to  the  side  in  behalf  of  which 
they  found,  from  the  manner  and  bearing  of  the  witnesses, 
which  the  record  does  not  and  could  not  disclose. 

We  think  the  instructions  asked  by  the  appellants,  which 
were  given  (some  having  been  first  modified  by  the  court), 
presented  the  law  in  appellants'  behalf  with  sufficient  accu- 
racy and  fullness. 

They  announce,  first,  if  the  contract,  claimed  by  appel- 
lants, is  proved,  and  it  is  also  proved  appellants  sent 
appellee  a  purchaser  to  whom  he  sold,  then  appellants  are 
entitled  to  recover  the  commissions  fixed  by  the  contract ; 
second,  that  if  appellants  rendered  appellee  services  in  the 
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sale  of  his  property  without  any  special  agreement  as  to 
commissions,  they  are  entitled  to  recover  a  reasonable  com- 
pensation for  their  services  ;  third,  that  if  appellee  placed 
his  property  in  the  hands  of  appellants  to  sell,  and  they 
subsequently  sent  a  purchaser  to  appellee,  with  whom  he 
made  a  bargain  to  sell,  they  are  entitled  to  their  commis- 
sions, unless  it  was,  subsequently  and  before  the  bargain  of 
sale  was  made,  agreed  between  appellants  and  appellee  that 
appellants  were  to  have  no  commissions ;  and,  fourth,  the 
same  idea  is  repeated  on  the  hypothesis  that  no  special  con- 
tract was  made  in  regard  to  commissions,  but  the  recovery 
is  limited  to  a  reasonable  compensation. 

It  is  not  claimed,  as  has  been  seen,  that  appellants  them- 
selves negotiated  the  sale,  and  we  are  not  aware  of  any 
hypothesis  having  a  basis  in  the  evidence,  other  than  those 
referred  to  as  embraced  in  the  instructions  given,  upon 
which  appellants  could  reasonably  insist  upon  a  right  to 
recover.  There  was  no  necessity  for  repeating  the  same 
idea  in  different  instructions,  in  language  varying  only  in 
form.  When  the  law  applicable  to  a  case  is  given  in  clear 
and  intelligible  language,  the  sole  function  of  instructions 
is  performed.  The  court  is  not  only  under  no  obligation  to 
permit  a  case  to  be  argued  through  instructions,  but  is  bound 
to  prohibit  it. 

We  see  no  objection  to  the  instruction  given  at  the 
instance  of  appellee.  It  does  not,  in  our  opinion,  conflict 
with  the  instructions  given  on  behalf  of  appellants.  It  pre- 
sents a  single,  well-settled  principle  of  law,  which,  stated 
in  brief,  but  in  substance,  is  that  appellants  can  not  recover 
on  an  alleged  contract,  without  proving  compliance  with  the 
terms  of  that  contract. 

We  see  no  cause  to  interfere  with  the  judgment  below, 
and  it  is,  accordingly,  affirmed. 

Judgment  affirmed. 
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I 

James  Mix 

v. 

The  People   ex  rel.  C.  P.  Swigert,  County  Treasurer. 

1.  Taxes  —  change  of  venue  and  trial  by  jury  on  application  for  judgment. 
An  application  for  judgment  against  delinquent  lands  is  a  summary  proceed- 
ing, and  governed  by  the  Kevenue  Act.  The  act  in  relation  to  change  of  venue 
and  to  trial  by  jury  have  no  application  to  such  a  case. 

2.  Same  —  collector  not  bound  to  prove  legality  of  tax.  On  an  application 
for  judgment  against  land  for  delinquent  taxes  the  collector  is  not  bound  to 
prove  that  the  land  was  regularly  assessed,  or  make  any  proof  of  the  acts  of 
the  assessor.  It  will  be  presumed  the  assessor  and  all  other  officers  did  their 
duty.    If  any  objections  exist,  it  is  for  the  land  owner  to  show  them. 

Appeal  from  the  County  Court  of  Kankakee  County. 

This  was  an  application  by  Charles  P.  Swigert,  county 
treasurer  and  collector  of  Kankakee  county,  for  judgment 
against  certain  lands  for  taxes  unpaid  thereon.  The  county 
court  rendered  judgment  in  favor  of  the  people  on  the 
hearing,  and  against  the  lands  of  the  appellant. 

Mr.  Stephen  R.  Moore,  for  the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  James  Mix  from  the  county  court  of 
Kankakee  county,  on  the  application  of  the  county  treas- 
urer and  collector  of  that  county  for  judgment  against  the 
lands  of  appellant  alleged  to  be  delinquent  in  the  payment 
of  the  taxes  assessed  against  the  same. 

The  points  made  on  this  appeal  are : 

1.  That  a  motion  for  a  change  of  venue  was  denied. 

2.  That  a  trial  by  jury  was  refused. 

3.  There  was  no  proof  that  the  property  had  been 
assessed. 

4.  It  was  error  to  admit,  in  evidence,  the  delinquent  list. 
No  one  of  these  objections  is  tenable.     An  application  for 

judgment  for  delinquent  taxes  is  a    summary   proceeding 
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and  governed  by  the  Revenue  Act.  The  act  in  relation  to 
change  of  venue  and  to  trial  by  jury  has  no  application  to 
such  a  case.     It  is  not  a  suit,  in  legal  parlance. 

It  has  been  often  held  by  this  court  that  the  party  whose 
lands  are  charged  as  being  delinquent  must  make  the  proof. 
It  is  not  incumbent  on  the  collector  to  prove  it,  for  it  is  an 
act  with  which  he  is  not  in  privity.  He  is  not  required  to 
make  any  proof  of  the  acts  of  the  assessor.  Durham  v. 
The  People,  67  111.  414.  The  presumption  is,  the  assessor 
and  all  other  officers  have  performed  their  duty. 

The  Revenue  Act  makes  the  collector's  report  of  the  list 
of  delinquent  lands  evidence.  Parties  can  make  objections 
at  the  proper  time,  if  there  be  any.  It  is  for  the  land- 
owner to  point  them  out.  So  far  as  we  can  discover,  the 
list  in  this  case  complied  with  the  statute. 

The  other  points  are  settled  by  Buck  v.  The  People,  78 
111.  560,  and  Mix  v.  The  People,  81  id.  118. 

The  objections  are  all  frivolous,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Isaac  N.  Hardin  et  al. 

v. 

Fernando  Jones. 


1.  Chanceet  —  bill  to  quiet  title.  There  are  only  two  cases,  tinder  our  law, 
in  which  a  party  may  file  a  bill  to  quiet  title,  or  to  remove  a  cloud  from  the 
title  to  real  property :  first,  when  he  is  in  possession  of  the  lands ;  and,  second, 
when  he  claims  to  be  the  owner,  and  the  lands  in  controversy  are  unimproved 
and  unoccupied. 

2.  The  possession  that  gives  jurisdiction  in  such  cases  must  have  been  acquired 
in  a  lawful  way.  If  obtained  by  violence,  or  by  the  use  of  unfair  or  corrupt 
means,  a  court  of  equity  will  not  lend  its  aid. 

3.  Possession"  —  ivhen  wrongful.  Possession  of  real  estate  obtained  by  buy- 
ing off"  the  tenant  of  another  and  entering  the  same  is  fraudulent,  both  in  law 
and  in  fact,  and  such  guilty  party  will  not  be  permitted  to  make  his  wrongful 
conduct  the  foundation  of  equitable  jurisdiction.  Possession  obtained  by 
fraudulent  means  will,  in  equity  at  least,  be  treated  as  no  possession. 
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Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  bill  was  filed  by  Fernando  Jones,  in  November,  1873, 
to  quiet  title  to  property  described  in  the  bill.  It  is  alleged 
in  the  bill  complainant  was  owner  and  claims  title  in  fee  to 
the  premises  by  a  chain  of  title  from  the  government,  and 
also  that  he  has  a  title  to  the  lands  by  virtue  of  the  limita- 
tion laws  of  the  State,  as  provided  in  sections  8  and  9  of 
the  act  entitled  "  Conveyances,"  and  that  he  was  in  actual 
possession  of  the  premises  by  a  tenant.  It  is  conceded  the 
title  to  the  lands  from  the  government  came  to  Daniel  Elston, 
and  the  title  complainant  claims  was  acquired  under  a  sheriff's 
deed  made  in  1841,  on  an  execution  sale  under  a  judgment 
rendered  against  Elston  in  the  Municipal  Court  of  Chicago. 
The  validity  of  that  sale  is  challenged  by  defendants,  who 
claim  the  property  as  heirs  at  law  of  John  Holbrook,  since 
deceased,  to  whom  Elston  conveyed  it  on  January  1,  1839. 
The  conveyance,  however,  was  subsequent  to  the  date  of  the 
judgment  against  Elston,  who  was  then  the  owner  of  the 
property. 

From  November,  1870,  to  April,  1873,  defendants  had 
been  in  possession,  and  had  inclosed  the  entire  premises  and 
made  other  valuable  improvements.  The  premises  had  been 
let  to  Bonner,  who  occupied  the  same  under  a  written  lease 
from  defendants  until  April,  1873,  when,  in  consideration  of 
$600  paid  to  him  by  some  one,  he  surrendered  the  premises 
to  a  tenant  of  complainant.  As  soon  as  defendants  ascer- 
tained their  tenant  had  surrendered  the  premises,  they  com- 
menced an  action  of  forcible  detainer  against  the  occupying 
tenant  to  recover  possession  of  the  property,  which  they 
had  lost,  as  they  say,  through  the  corruption  of  their  tenant. 
That  action  was  pending  when  this  bill  was  filed.  The  object 
of  the  bill  is  to  have  defendants  enjoined  from  further  prose- 
cuting the  action  of  forcible  detainer  to  recover  possession 
of  the  property,  and  to  have  the  title  defendants  claim  de- 
clared invalid  and  set  aside  as  a  cloud  upon  the  title  com- 
plainant claims.     The  court  below  decreed  according  to  the 
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prayer  of  the  bill,  and  defendants  bring  the  case  to  this  court 
on  appeal. 

Messrs.  Dent  &  Black,  for  the  appellants. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  discussion  of  the  merits  of  the  titles  the  respective 
parties  insist  upon  need  be  had  at  this  time.  It  will  be  ob- 
served both  parties  claim  the  title  to  the  land  that  was  in 
Daniel  Elston  —  that  of  complainant  depending  in  part  upon 
the  validity  of  a  sheriff's  sale  made  in  1839,  under  an  exe- 
cution issued  on  a  judgment  against  Elston,  and  defendants 
claim  the  same  title  as  heirs  at  law  of  John  Holbrook,  to 
whom,  in  his  life-time,  Elston  had  conveyed  the  property. 
No  question  is  made  as  to  the  fact  of  the  possession  of  de- 
fendants from  1870  to  1873,  nor  that  they  had  inclosed  the 
premises  and  made  other  valuable  improvements.  As  soon 
as  it  was  discovered  defendants'  tenant  had  surrendered  the 
premises  to  another  party,  an  action  of  forcible  detainer  was 
at  once  commenced  to  dispossess  him,  and  that  action  de- 
fendants were  prosecuting  when  they  were  enjoined  under 
the  bill  filed  in  this  case  to  quiet  the  title  to  the  property. 

Whether  defendants  waived  their  right  to  insist  in  this 
court  that  the  court  below  had  no  jurisdiction  to  hear  this 
bill,  for  the  reason  there  was  a  remedy  at  law  in  the  action 
then  pending,  on  account  of  the  omission  to  make  such 
objection  in  their  pleading  or  in  any  other  manner  in  the 
court  below,  is  a  question  we  need  not  pass  upon,  as  there 
is  another  reason  Avhy  the  court  did  not  have  jurisdiction  of 
the  bill  that  is  equally  fatal  to  any  decree  in  favor  of  com- 
plainant. There  are  only  two  cases,  under  our  law,  in  which 
a  party  may  file  a  bill  to  quiet  title  or  to  remove  a  cloud 
from  the  title  to  real  property :  first,  when  he  is  in  posses- 
sion of  the  lands  ;  and,  second,  when  he  claims  to  be  the 
owner  and  the  lands  in  controversy  are  unimproved  and 
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unoccupied  ;  then,  under  our  statute,  he  may  file  such  bill. 
As  the  lands  in  this  case  are  improved,  of  course  complain- 
ant can  not  sustain  his  bill  under  the  statute,  and  if  it  can 
be  sustained  at  all,  it  must  be  because  he  was  in  possession 
when  he  exhibited  his  bill.  But  that  possession  that  gives 
jurisdiction  in  such  cases  must  be  such  as  was  acquired  in  a 
lawful  way,  for  it  can  not  be  that  equity  will  lend  its  aid  to 
protect  a  possession  wrested  from  another  by  violence  or 
obtained  by  the  use  of  any  unfair  or  corrupt  means.  This 
precise  question  was  passed  upon  by  the  court  in  Comstock 
v.  Henneberry,  66  111.  212.  The  rule  established  in  that 
case  is,  a  party  will  not  be  permitted  to  take  advantage  of 
his  own  wrong,  and  where  such  party  has  obtained  posses- 
sion of  lands  in  controversy  fraudulently  or  forcibly, 
although  in  the  actual  possession,  he  will  be  treated  in 
equity  as  out  of  possession  so  far  as  the  jurisdiction  of  the 
court  is  concerned  to  hear  and  determine  a  bill  to  quiet 
title  to  the  premises.  His  wrongful  act  can  afford  no  foun- 
dation for  equitable  jurisdiction  and  relief. 

The  principle  of  the  case  cited  is  conclusive  of  the  one  at 
bar.  The  possession  of  defendants  was  notorious  and  exclu- 
sive, and  was  held  by  them  for  a  period  of  several  years, 
until  their  tenant  was  induced  by  a  money  consideration 
paid  to  him  to  surrender  the  premises.  Some  one  corrupted 
the  tenant  of  defendants,  and  it  was  in  that  way  complain- 
ant obtained  possession  of  the  property,  which  it  is  insisted 
gives  him  a  standing  in  a  court  of  equity.  On  this  branch 
of  the  case  it  is  insisted  complainant  was  no  party  to  that 
transaction,  nor  never  authorized  the  use  of  the  means 
employed  to  corrupt  the  tenant  of  defendants  and  induce 
him  to  make  a  fraudulent  surrender  of  the  premises  occu- 
pied by  him.  But  it  seems  to  us  the  evidence  is  sufficient 
to  connect  him  with  it,  and  especially  in  view  of  the  fact 
it  is  shown  he  readily  adopted  what  was  done  by  seizing 
possession  at  once.  All  the  negotiations  in  regard  to  the 
transaction  seem  to  have  been  conducted  by  Van  Etta,  but 
complainant  admits,   in  his  testimony,  he   "knew  before 
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Bonner  left  the  premises  that  inducements  were  to  be  offered 
to  him  for  the  purpose  of  getting  him  out."  It  is  true, 
complainant  denies  he  ever  paid  any  money  directly  or  in- 
directly to  Bonner  to  induce  him  to  give  up  possession  of 
the  premises,  yet  he  admits  he  paid  Van  Etta  money  in  con- 
siderable sums,  and  it  is  in  proof  Van  Etta  paid  Bonner 
money  to  induce  him  to  leave.  Van  Etta  had  no  sort  of 
interest  in  the  property,  and  what  object  could  he  have  in 
buying  off  the  tenant,  unless  it  was  in  the  interest  of  com- 
plainant, from  whom  he  had  received  money?  According 
to  complainant's  own  testimony,  a  part  of  what  he  paid  Van 
Etta  was  for  his  "services."  It  is  not  shown  he  had 
rendered  complainant  any  M  services,"  unless  it  was  in  con- 
ducting the  negotiations  with  Bonner  to  get  him  off  the 
lands,  that  complainant  might  place  his  own  tenant  in,  which 
he  did  at  the  earliest  possible  moment.  There  can  be  no 
doubt  that  what  Van  Etta  did  about  ^ettin^  Bonner  to  sur- 
render  the  premises  was  in  the  interest  of  complainant,  and, 
having  taken  to  himself  the  benefit  of  what  was  done,  he 
must  be  held  responsible  for  the  manner  of  doing  it.  Pos- 
session of  property  obtained  as  the  evidence  shows  this  was, 
is  fraudulent  both  in  law  and  in  fact,  and  such  guilty  party, 
as  we  have  seen  the  law  is,  will  not  be  permitted  to  make 
his  wrongful  conduct  the  foundation  of  equitable  jurisdic- 
tion and  relief  in  reo-ard  to  it. 

The  decree  will  be  reversed  and  bill  dismissed. 

Decree  reversed. 


M.  D.  Wells  et  ah 

v. 

J.  W.  A.  Lilly. 


1.  Exemption  —  construction  of  statute.  Section  3  of  chapter  52,  entitled 
"Exemptions,"  of  Revised  Statutes  1874,  which  provides  that  no  property  shall 
be  exempt  from  sale  for  a  debt  or  liability  incurred  for  the  purchase  or  im- 
provement thereof,  relates  to  real  estate  alone,  and  does  not  embrace  personal 
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2.  Same  —  denial  of  opportunity  to  debtor  to  make  selection.  If  an  officer 
levying  an  execution  on  personal  property  takes  it  all,  in  disregard  of  the  claim 
of  any  part  of  it  as  exempt,  under  the  supposed  right  to  do  so  because  the  debt 
was  for  the  purchase  price  of  the  goods  taken,  this  is  virtually  a  denial  to  the 
debtor  of  the  opportunity  to  make  any  selection  from  the  property. 

Appeal  from  the  Circuit  Court  of  Livingston  County ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Wallace  &  Terry,  for  the  appellants. 

Mr.  O.  Chubbuck,  Mr.  S.  S.  Lawrence,  Mr.  H.  H. 
Brower,  and  Mr.  Martin  I.  Brower,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  for  the  trial  of  the  right  of  property 
in  respect  of  certain  personal  property  which  had  been  levied 
upon  by  the  sheriff  under  execution  and  was  claimed  by  the 
defendant  in  execution  as  exempt  from  execution.  There 
was  a  finding  in  the  circuit  court,  to  which  the  case  had 
been  taken  by  appeal,  in  favor  of  the  claimant;  and  the 
plaintiffs  in  execution  appeal  to  this  court. 

The  judgment  upon  which  the  execution  issued  was  for 
the  purchase  money  of  the  same  goods  levied  on,  and 
appellants  set  up  the  claim  that  for  this  reason  the  property 
was  not  exempt  from  the  execution,  relying  in  support  thereof 
upon  section  3  of  chapter  52,  entitled  "  Exemptions,"  of 
Eevised  Statutes  of  1874,  page  497.  This  section  is  as  fol- 
lows:  "But  no  property  shall  by  virtue  of  this  act  be 
exempt  from  sale  for  non-payment  of  taxes  or  assessments, 
or  for  a  debt  or  liability  incurred  for  the  purchase  or 
improvement  thereof." 

The  act  respects  two  sorts  of  exemption  from  sale  on  exe- 
cution :  the  first  twelve  sections  relating  exclusively  (unless 
section  3  be  held  as  having  broader  scope)  to  the  "  home- 
stead "  exemption  ;  and  the  remaining  sections  being  devoted 
solely  to  "  personal  property  exempt." 

The  general  terms  of  this  section  3,  "  no  property  "  shall 
be  exempt,  etc.,  do  exclude  from  the  exemption  of  the  act 
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all  property,  whether  real  or  personal,  where  the  execution 
is  for  a  debt  for  the  purchase  thereof,  but  we  do  not  regard 
such  to  be  the  meaning.  The  Revised  Statutes  of  1874  are 
a  revision  of  previous  statutes.  This  section  3  first  appears 
in  "  An  act  to  exempt  homesteads  from  sale  on  execution," 
approved  February  11,  1851,  it  being  section  2  verbatim  of 
that  act,  and  the  act  relating  solely  to  the  exemption  of 
homesteads.  There  had  never  been  any  provision  of  any 
similar  character  enacted  in  respect  to  the  exemption  of  per- 
sonal property  from  sale  on  execution  until  1872,  when  there 
was  passed  "  An  act  to  exempt  the  homestead  from  forced 
sale,"  etc,  "  and  to  exempt  certain  personal  property  from 
attachment  and  sale  on  execution,"  etc.  Approved  March 
22,  1872.  Laws  1871-72,  p.  478.  That  act  contained  the 
following  section  (17):  "The  personal  property  herein 
before  mentioned  shall  not  be  exempt  from  an  attachment 
or  execution  issued  in  an  action  to  recover  the  purchase 
money  for  the  same  property."  This  act  of  1872  was  a 
revised  act,  passed  in  pursuance  of  the  plan  which  had  there- 
tofore been  adopted  by  the  General  Assembly  for  the  revision 
of  the  o;eneral  statutes  of  the  State.  That  act  for  the  first 
time  threw  together  into  one  act  the  two  different  subjects 
of  homestead  exemption  and  the  exemption  of  personal 
property  from  sale  on  execution.  The  act  was  similar  in  its 
frame  to  the  act  in  question  in  the  Revised  Statutes  of  1874, 
the  first  twelve  sections  relating  exclusively  to  homestead 
exemption,  section  3  of  which  is  identical  in  language  with 
section  3  in  the  latter  act  of  1874,  and  the  remaining  sec- 
tions, among  which  is  section  17,  above  quoted,  relating 
solely  to  the  exemption  of  persona!  property. 

Although  this  same  section  3  in  question  was  in  the  act  of 
1872,  its  o;eneral  terms  were  not  there  regarded  as  embracing 
within  them  personal  property,  as  section  17  was  introduced 
expressly  excluding  personal  property  by  name  from  the 
exemption. 

The  non-exemption  from  sale  for  non-payment  of  "  taxes 
or  assessments,"  or  for  a  debt  for  the  "  improvement  "  of 
property  —  words  employed  in  section  3  —  does  not  apply 
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naturally  to  personal  property,  but  is  more  properly  appli- 
cable to  real  property.  And  it  is  to  be  observed  that  these 
words  are  not  used  in  section  17  of  the  act  of  1872,  but 
that  it  extends  the  non-exemption  in  respect  of  personal 
property  to  a  debt  for  the  "  purchase  money"  only.  That 
section  17  is  dropped  from  the  act  in  the  Revised  Statutes  of 
1874  ;  the  latter  act  repeals  the  one  of  1872  ;  so  that  appel- 
lants have  to  rest  their  claim  in  this  case  entirely  on  this 
section  3. 

Notwithstanding  the  general  words  of  the  section  are  com- 
prehensive enough  to  embrace  personal  property,  we  are  of 
opinion  that  such  property  is  not  within  the  intendment  of 
the  section,  and  that  it  is  to  be  considered  as  applying  to  the 
homestead  exemption  alone. 

Appellee's  claim  of  exemption  was  under  the  ninth  clause 
of  section  13  of  the  act,  exempting  "  one  hundred  dollars' 
worth  of  other  property  suited  to  his  or  her  condition  in  life, 
selected  by  the  debtor,"  and  appellants,  in  case  they  should 
be  overruled  in  their  claim  of  non-exemption  of  the  property 
on  the  ground  of  the  debt  being  for  the  purchase  price,  next 
insist  upon  several  minor  objections  to  the  claim  of  the 
property  being  exempt  —  as,  that  it  was  not  suited  to  the 
debtor's  condition  in  life,  that  it  exceeded  $100  in  value, 
and  no  selection  from  it  was  made  by  the  debtor. 

The  property  levied  on  was  a  remnant  lot  of  a  stock  of 
boots  and  shoes  ;  the  execution  debtor  was  in  the  boot  and 
shoe  business  ;  there  is  no  just  ground  to  say  the  property 
was  not  suited  to  his  condition  in  life. 

He  gave  testimony  that  all  the  goods  levied  upon  did  not 
at  the  time  exceed  $100  in  value.  There  was  the  contradic- 
tory evidence  that  at  the  time  of  the  levy  an  inventory  was 
taken  of  the  goods,  and  that  he  then  gave  the  marked  price 
of  the  same  as  they  were  being  inventoried,  which  amounted 
in  all  to  $187  ;  and  it  is  urged  that  this  is  the  better  evidence 
of  the  value. 

This  would  make  but  a  conflict  between  the  sworn  and  the 
unsworn  statements  of  the  witness,  leaving  it  with  the  jury 
to  give  credit  to  the  one  or  the  other.     There  was,  besides, 
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evidence  tending  to  reconcile  the  two  statements  in  that 
there  would  be  considerable  depreciation  in  value  from  the 
original  price  in  such  a  remnant  lot  of  goods.  There  was 
evidence,  further,  tending  to  show  that  the  debtor  was  denied 
the  opportunity  to  select  $100  worth  from  the  property. 

In  this  connection  appellants  complain  of  the  exclusion  of 
an  inquiry  of  the  sheriff  who  made  the  levy,  whether  he  did 
deny  to  the  debtor  such  opportunity  of  selection. 

This  inquiry  should  have  been  allowed,  unless  the  ques- 
tion might  be  deemed  objectionable  in  form,  and  that  the 
more  proper  question  to  the  sheriff  would  have  been  what 
he  said  and  did  in  that  respect.  He  very  likely  would  have 
answered  the  inquiry,  had  it  been  allowed,  in  the  negative  ; 
as  he  did  not  probably  make  any  such  express  denial.  But 
in  the  testimony  which  had  already  been  given  by  him  there 
was  evidence  tending  to  show  that  he  manifested  the  purpose 
of  taking  all  the  property  in  disregard  of  the  claim  of  any 
part  of  it  as  exempt,  under  the  supposed  right  to  do  so 
because  the  debt  was  for  the  purchase  price  of  the  goods. 

This,  if  done,  would  amount  to  a  virtual  denial  to  the 
debtor  of  the  opportunity  to  make  any  selection  from  the 
property. 

We  find  no  material  error  in  the  record,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


Bernard  A.  Stampofski 

v. 

Margaret  H.  T.  Hooper,  for  use,  etc. 

Contkact — for  conveyance  of  land  on  demand  —  effect  of  as  evidence. 
"Where  a  written  contract,  apparently  fairly  entered  into,  to  convey  land  on 
demand,  for  a  consideration  therein  acknowledged  to  have  been  paid  in  full,  is 
found  in  the  hands  of  an  assignee,  it  is  strong,  though  not  conclusive,  evidence 
that  it  was  fairly  and  legally  executed,  and  it  will  be  held  binding  on  the  person 
executing  it,  until  it  is  shown  by  clear  and  satisfactory  evidence  to  be  invalid. 
21  — 86th  ill. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  Margaret  H. 
T.  Hooper  for  the  use  of  Daniel  R.  Brandy,  upon  an  agree- 
ment under  seal,  executed  by  the  appellant,  whereby  he  cov- 
enanted to  convey  certain  real  estate  to  Mrs.  Hooper  upon 
demand,  in  consideration  of  $1,500,  acknowledged  by  said 
agreement  to  have  been  paid.  The  defense  relied  upon  was 
that  the  contract  was  never  delivered,  but  that  the  husbaifd 
of  the  appellee  got  possession  of  it  upon  the  pretense  of 
wishing  to  show  it  to  a  party  from  whom  he  was  to  get  the 
money,  and  that  he  would  return  in  a  short  time  with  it  and 
pa}^  the  money,  but  that  he  kept  the  contract,  and  never 
paid  the  money. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the 
appellant. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  at  a  former  term,  and  is 
reported  in  volume  75  of  Illinois  Reports,  page  241.  It 
was  then  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. It  has  been  again  tried,  resulting,  as  before,  in 
favor  of  plaintiff,  and  defendant  brings  it  to  this  court  by 
appeal. 

It  is  insisted  that,  as  it  was  held  by  this  court  that  the 
evidence  failed  to  sustain  the  former  verdict,  we  should 
so  hold  now,  as  the  evidence  is  substantially  the  same  as 
before.  In  this  supposition  there  is  a  manifest  misappre- 
hension. The  evidence  in  support  of  appellee's  claim  is 
fuller  and  stronger  than  before,  whilst  that  for  appellant  is 
weaker  and  less  satisfactory. 

Again,  Lloyd  and  Walsh  were  examined  as  witnesses  on 
the  last  trial,  and  although  their  evidence  is  not  full,  it  in 
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some  respects  strongly  corroborates  Hooper's  evidence; 
and  as  his  and  appellant's  testimoiry  is  that  upon  which  the 
case  mainly  depends,  the  evidence  of  Lloyd  and  Walsh  may 
have  been  regarded  as  important  in  sustaining  Hooper. 
We  are  clearly  of  the  opinion  that  the  additional  evidence 
heard  on  the  last  trial  was  material,  and  clearly  distinguishes 
it  from  that  on  the  former. 

Here  was  a  contract,  apparently  fairly  entered  into, 
agreeing  to  convey  the  undivided  half  of  a  lot,  the  considera- 
tion of  the  sale  acknowledged  to  have  been  paid  in  full,  and 
an  obligation  to  convey  on  demand  and  reasonable  notice, 
found  in  the  hands  of  an  assignee.  The  existence  of  such 
an  instrument,  although  not  conclusive,  is  strong  evidence 
that  it  was  fairly  and  legally  executed,  and  must  be  held 
binding  on  the  person  executing  it,  until  it  is  shown  by  clear 
and  satisfactory  evidence  to  be  invalid.  Loose  and  unsatis- 
factory evidence  is  not  sufficient.  If  the  binding  force  of 
such  instruments  may  be  destroyed  by  such  unsatisfactory 
evidence,  then  the  effect  of  written  agreements,  solemnly 
entered  into,  would,  as  evidence,  be  well-nigh  destroyed. 
Such  instruments  must  have  controlling  effect,  as  evidence, 
until  convincing  proof  establishes  their  invalidity. 

Here,  appellant  admits  that  he  made  and  executed  this 
instrument,  but  claims  that  Hooper  fraudulently  obtained 
possession  of  it,  and  was  to  take  it  for  a  few  minutes,  to 
procure  the  money  with  which  to  pay  the  sum  named  in  the 
agreement,  but  failed  to  return  it  to  appellant.  And  he 
testifies  that  such  was  the  manner  in  which  Hooper  obtained 
possession.  He  is  to  some  extent  corroborated  by  Monroe, 
who  was  present  when  the  agreement  was  executed.  But 
he  is  only  positive  as  tb  what  transpired  in  reference  to 
taking  the  agreement  and  returning  it,  but  does  not  speak 
as  to  the  consideration  paid  or  to  be  paid  for  the  lot. 

In  the  first  place,  appellant's  version  of  the  matter  does 
not  appear  to  us  to  be  reasonable  or  probable.  It  is  apparent 
that  Hooper  was  very  poor,  having  much  difficulty  to  sup- 
port his  family,  and  it  is  wholly  improbable  that  a  man  thus 
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situated  would  be  desirous  of  purchasing  real  estate,  espe- 
cially property  thus  situated,  or  from  appellant.  He  was 
enjoined  from  conveying,  not  only  it,  but  all  he  owned  in 
the  city,  by  a  creditor's  bill,  claiming  the  property  in  fact 
belonged  to  another  person.  Thus  the  title  was  in  dispute. 
It  was  but  an  undivided  half,  and  the  other  half  in  the  name 
of  appellant,  with  whom  he  was  not  even  on  speaking 
terms,  and  had  not  been  for  a  considerable  time  previously. 
Is  it  reasonable  to  suppose  that  he  would  purchase  and  pay 
for  this  property,  thus  situated,  and  of  appellant,  and  pay 
the  full  value  of  the  property  in  hand?     We  think  not. 

On  the  other  hand,  it  is  not  disputed  that  Hooper  had 
been  appellant's  attorney,  and  was  claiming  that  he  owed 
him  $750  or  $850  for  fees  ;  and  Hooper  swears  it  was  due 
to  him,  and  the  balance  of  the  purchase  money  he  was  to 
pay  in  services  in  the  injunction  suit.  This  is  denied  by 
appellant,  who  claims  it  was  a  sale,  and  the  money  was  to 
be  paid.  As  to  such  claim  for  fees  claimed  to  be  due,  and 
services  in  the  injunction  suit  being  the  consideration  for 
the  bond,  Hooper  is  strongly  corroborated  by  Walsh,  who 
appears  to  have  been  an  unwilling  witness,  and  to  have  tes- 
tified reluctantly  in  favor  of  appellee. 

All  the  evidence  considered  as  it  now  stands,  we  are  of 
opinion  that  it  sustains  the  verdict.  But  appellant  has 
not,  we  think,  shown  with  sufficient  clearness  that  Hooper 
obtained  the  possession  of  the  instrument  by  fraud,  as  he 
claims  he  did.  In  this  conflict  in  the  evidence,  which  was 
for  the  jury  to  reconcile,  we  should  go  beyond  our  province 
if  we  were  to  reverse  because  the  jury  had  found  against 
the  clear  preponderance  of  the  testimony. 

It  is  objected  that  the  instructions  given  by  the  court 
misled  the  jury,  and  that  there  was  error  in  refusing  instruc- 
tions asked  by  appellant.  After  reading  them  carefully,  we 
fail  to  see  that  the  court  committed  any  error  in  giving  or 
refusing  them.  As  given,  the  instructions  presented  the 
law  of  the  case  fairly  to  the  jury,  and  we  fail  to  see  any 
grounds  for  reversing  the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 
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Charles  W.  Hizer 

v. 
.  The  Town  of  Kockford.  * 

1.  Highways  —  authority  of  commissioners  to  direct  where  repairs  shall  be 
made.  The  commissioners  of  highways  have  the  power  to  require  the  over- 
seers to  perform  labor  upon  such  parts  of  the  highway  as  in  the  judgment  of 
the  commissioners  seems  best  for  the  public  good. 

2.  Same  —  overseers  subject  to  direction  of  commissioners.  When  the  over- 
seer of  highways  is  at  work  repairing  a  highway  in  his  district,  he  is  bound 
to  leave  that  part  of  the  highway  and  repair  any  other  part  when  directed  so  to 
do  by  the  commissioners  of  highways,  and  if  he  refuses  or  neglects  so  to  do,  he 
is  liable  to  the  penalty  imposed  by  section  27  of  chapter  121  of  Revised  Statutes 
of  1874. 

Appeal  from  the  Circuit  Court  of  Winnebago  County ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  J.  C.  Garver,  for  the  appellant. 

Mr.  N.  C.  Warner,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  commissioners  of  high- 
ways of  the  town  of  Kockford  against  Charles  W.  Hizer, 
one  of  the  overseers  of  the  town,  to  recover  a  penalty  of 
$10  for  a  refusal  to  obey  an  order  of  the  commissioners  in 
relation  to  working  a  certain  road  in  the  overseer's  district, 
as  required  by  section  27  of  chapter  121  of  Revised  Laws 
of  1874,  page  918,  which  declares  :  "  Every  overseer  who 
shall  refuse  or  neglect  to  perform  any  of  the  duties  herein- 
before enumerated,  or  which  shall  be  lawfully  enjoined  on 
him  by  the  commissioners  of  highways  of  his  town,  shall 
for  every  such  refusal  or  neglect  forfeit  the  sum  of  $10,  to 
be  sued  for  by  the  commissioners  of  highways  of  the  town, 
and  when  recovered  to  be  applied  by  them  in  making  and 
improving  the  roads  and  bridges. therein."  The  facts  upon 
which   the  circuit    court   rendered    judgment    against  the 
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defendant  for  the  penalty  of  $10  provided  by  the  statute 
were  agreed  upon  by  the  parties,  and  are  the  following : 

"Alfred  Crill,  Knowlton  Barber,  and  Henry  P.  Eeding- 
ton  were,  on  the  1st  day  of  May,  1876,  and  have  been  at  all 
times  since  then,  and  still  are,  commissioners  of  highways 
of  the  town  of  Eockford,  in  Winnebago  county,  Illinois. 
That  Charles  W.  Hizer  was,  on  the  1st  day  of  May,  1876, 
and  still  is,  overseer  of  highways  of  Eoad  District  No.  11, 
in  the  said  town. 

"That  some  time  in  the  month  of  March,  1876,  said 
commissioners  of  highways  examined  the  Eiver  road  in 
said  District  11,  and  determined  that  such  road,  in  several 
places,  ought  to  be  repaired,  and  that  the  same  was  then  in 
a  dangerous  condition,  and  that  they  had  so  considered  it 
for  three  or  four  years.  That  on  or  about  the  7th  of  June, 
1876,  said  Crill  and  Barber  were  riding  out  and  went  to  a 
stone  quarry  owned  by  one  Nolan,  and  found  said  Hizer 
with  divers  teams,  implements,  and  men,  by  said  Hizer 
ordered  out  under  the  road  warrant  hereto  attached  to  per- 
form road  labor  in  said  District  11,  engaged  in  hauling  out 
rubble  or  stone,  and  placing  the  same  on  a  certain  highway 
in  said  District  11,  known  as  the  Eiver  road. 

"That  said  Crill  and  said  Barber  verbally  then  ordered 
said  Hizer  to  desist  from  further  hauling  and  placing  rubble 
or  stone  on  the  highway  aforesaid,  and  to  take  the  teams, 
men,  and  implements  aforesaid  and  proceed  to  repair  the 
river  highway  about  one  mile  further  north  from  the  place 
where  the  highway  was  then  being  repaired  by  said  Hizer. 

"  That  in  the  opinion  of  said  commissioners  of  highways 
the  highway  at  the  place  where  they  so  ordered  the  said 
Hizer  to  proceed  to  repair  was  in  a  dangerous  condition, 
and  needed  repairs,  and  in  their  opinion  a  sufficient  amount 
of  road  labor  to  properly  repair  the  same  at  the  place  where 
they  so  ordered  said  Hizer  to  proceed  with  his  teams,  men 
and  implements  should  be  there  expended. 

"  That  said  Hizer  declined  to  obey  said  verbal  order 
made  as  aforesaid,  at  the  same  time  claiming  that  said  Crill 
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and  Barber  had  no  legal  right  to  make  the  same,  or  to  re- 
quire him  to  obey  the  same,  but  claimed  that  he  would 
repair  where  then  at  work.  That  the  next  day  Hizer  began 
repairing  those  places  where  directed,  but  not  until  after 
this  suit  was  begun. 

"  That  at  the  time  of  the  making  of  said  verbal  order  by 
the  said  Crill  and  Barber  as  aforesaid  there  was  a  large 
amount  of  unexpended  road  labor  not  yet  called  out  by  said 
overseer  in  District  11,  liable  to  be  called  out  to  do  road 
labor  there,  and  that  said  Hizer  was  acting  in  good  faith, 
and  in  his  opinion  the  highway  where  he  was  at  work  also 
needed  repairing,  and  in  the  opinion  of  said  Crill  and  Barber 
the  other  points  needed  repairing  more  than  that  point  did. 

"  That  the  good  faith  of  none  of  the  parties  is  ques- 
tioned." 

Under  the  facts  as  agreed  upon  by  the  parties  but  one 
question  arises,  and  that  is,  whether  the  order  of  the  com- 
missioners was  legal,  and  one  that  the  defendant  was  bound 
to  obey.  No  technical  question  in  regard  to  the  form  of 
the  order,  or  whether  it  should  be  in  writing,  can  arise,  as 
the  defendant,  when  the  order  was  given,  interposed  no  ob- 
jection of  this  character,  but  planted  himself  squarely  on 
the  ground  of  the  want  of  power  in  the  commissioners. 
This  question  is  one  that  must  be  determined  by  the  statute 
defining  the  powers  and  duties  of  the  commissioners  of 
highways,  and  also  the  rights,  powers  and  duties  of  over- 
seers of  highways. 

Section  10  of  chapter  121  of  the  Eev.  Stat.  1874,  page 
914,  declares  that  the  commissioners  of  highways  in  the 
several  towns  in  this  State  shall  have  the  care  and  superin- 
tendence of  highways  and  bridges  therein,  and  it  shall  be 
their  duty  to  give  directions  for  the  repairing  of  roads  and 
bridges  in  their  respective  towns,  and  to  cause  the  building 
of  bridges  where  the  public  interest  or  necessity  requires  it. 
The  same  section  confers  the  power  on  the  commissioners 
to  divide  their  respective  towns  into  as  many  road  districts 
as  they  shall  deem  convenient ;  to  assign  to  each  of  said  dis- 
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tricts  such  of  the  inhabitants  liable  to  work  on  highways  as 
they  shall  think  proper.  It  is  also  the  duty  of  the  commis- 
sioners to  require  the  overseers  of  highways,  from  time  to 
time,  as  often  as  they  shall  deem  necessary,  to  warn  all  per- 
sons liable  to  work  on  highways  to  come  and  work  thereon 
with  such  implements,  carriages,  plows  and  teams  as  they 
may  have.  Section  23  of  the  same  act  provides  that  there 
shall  be  chosen  at  the  annual  town  meeting  in  each  town  as 
many  overseers  of  highways  as  there  are  road  districts. 
Section  24  of  the  act  declares  it  to  be  the  duty  of  overseers 
of  highways  in  each  town  to  repair  and  keep  in  order  the 
highways  within  their  several  districts  for  which  they  shall 
have  been  elected ;  to  warn  all  persons  from  whom  road 
labor  is  due  to  work  on  the  highways  at  such  times  and 
places,  within  their  several  districts,  as  they  may  think 
proper. 

It  will  be  observed  that  the  commissioners  of  highways  are 
given,  by  the  terms  of  the  law,  the  care  and  superintendence 
of  bridges  and  highways  in  their  towns.  This  language  is 
more  comprehensive  than  might  be  supposed,  unless  due 
regard  is  given  to  the  terms  used  by  the  Legislature.  Web- 
ster says  a  superintendent  is  "  one  who  has  the  oversight 
and  charge  of  something,  with  the  power  of  direction." 
Under  this  definition,  then,  of  the  language  used  in  the  act, 
the  commissioners  have  a  higher  power  over  roads  than  the 
overseer,  as  his  duty  is  merely  to  "repair  and  keep  in 
order."  The  former  has  the  general  power  and  direction, 
while  the  latter  acts  in  a  subordinate  capacity.  If  the  com- 
missioners have  the  oversight  and  charge,  with  the  power  to 
direct,  while  the  overseer  has  merely  the  power  to  repair 
and  keep  in  order,  it  necessarily  follows  that  the  commis- 
sioners may  require  the  overseer  to  perform  the  labor  on 
such  part  of  the  highway  as  in  their  judgment  seems  best  for 
the  public  good.  Should  the  commissioners  give  the  over- 
seer no  direction  in  regard  to  what  portion  of  the  highway 
in  his  district  upon  which  the  labor  should  be  expended, 
then,  of  course,  the  overseer  could  use  his  own  judgment; 
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but  we  are  of  opinion,  when  the  commissioners  have  given 
directions  to  the  overseer,  the  order  so  given  he  is  bound  to 
obey,  and  a  failure  on  his  part  subjects  him  to  the  penalty 
provided  by  the  statute.  The  judgment  of  the  circuit  court 
will,  therefore,  be  affirmed. 

Judgment  affirmed. 


James  Mix  et  al. 

v. 

The  People,  for  use,  etc. 


1.  Pleading — plea  of  general  performance  in  suit  on  bond  where  particular 
breach  assigned.  In  an  action  of  debt  on  a  bond  where  a  particular  breach  is 
assigned,  it  should  be  answered  by  the  plea,  and  a  plea  of  general  performance 
is  not  sufficient. 

2.  Appeal  bond — good  common  law  obligation,  though  not  conditioned  as 
required  by  statute.  A  bond  voluntarily  executed  in  consideration  of  an  appeal 
from  a  judgment  of  the  circuit  court  to  the  Supreme  Court,  the  effect  of 
which  is  to  stay  proceedings  on  the  judgment,  and  the  execution  of  which  is 
neither  prohibited  by  statute  nor  contrary  to  the  policy  of  the  law,  is  a  good 
common  law  obligation,  although  the  conditions  may  not  have  been  directed  by 
the  court,  nor  in  accordance  with  the  requirements  of  the  statute. 

3.  SAME' — on  appeal  from  judgment  against  land  for  taxes.  Where  the 
condition  of  an  appeal  bond,  on  an  appeal  from  a  judgment  against  real  estate 
tor  taxes,  is  that  it  shall  be  void  if  the  appellant  prosecute  his  appeal  with 
effect,  and  pay  whatever  judgments,  costs  and  damages  shall  be  awarded 
against  the  land,  a  suit  can  be  maintained  against  the  obligors  in  case  the  appeal 
is  not  prosecuted  with  effect,  notwithstanding  the  remedy  against  the  land  still 
remains  unexhausted. 

4.  Same  —  obligor  estopped  to  deny  recital  in.  "Where  an  appeal  bond 
recites  the  rendition  of  the  judgment  appealed  from,  the  obligors  are  estopped 
to  deny  that  there  was  such  a  judgment,  when  sued  upon  the  bond. 

5.  Plea  —  should  answer  all  material  averments.  Where  the  condition  of 
an  appeal  bond  sued  on  was  that  it  should  be  void  if  the  appellant  prosecuted 
the  appeal  with  effect,  and  paid  whatever  judgment  should  be  rendered,  etc., 
and  the  declaration  contained  an  averment  that  the  appellant  did  not  prosecute 
the  appeal  with  effect,  a  plea  that  the  judgment  appealed  from  was  not  affirmed, 
but  which  fails  to  answer  the  averment  as  to  the  appeal  not  being  prosecuted 
with  effect,  is  bad. 

6.  Demurrer  —  can  not  be  carried  bach  over  plea  of  non  est  factum.  A 
demurrer  to  a  plea  in  an  action  of  debt  on  a  bond  can  not  be  carried  back  to  the 
declaration  over  the  plea  of  non  est  factum. 
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Appeal  from  the  Circuit  Court  of  Kankakee  County  ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  Stephen  E.  Moore,  for  the  appellants. 

Mr.  Daniel  H.  Paddock,  for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  was  an  action  of  debt,  on  a  bond  executed  by  appel- 
lants in  prosecuting  an  appeal  from  a  judgment  for  delin- 
quent taxes,  in  the  circuit  court,  to  this  court. 

The  declaration  contains  two  counts,  in  both  of  which 
breaches  of  the  condition  of  the  bond  are  specially  assigned. 
Appellants  pleaded  nil  debet,  non  est  factum,  general  per- 
formance, and  three  special  pleas  numbered  respectively 
4,  5,  and  6.  Demurrer  was  sustained  to  all  of  the  pleas, 
except  that  of  non  est  factum;  and  the  questions  for  our 
consideration  arise  upon  this  ruling  of  the  court. 

It  is  conceded  nil  debet  was  not  a  proper  plea,  and  that 
the  demurrer  to  it  was  properly  sustained. 

The  plea  of  general  performance  was  clearly  bad.  A 
particular  breach  of  the  bond  having  been  assigned  in  the 
declaration,  the  plea  should  have  answered  it.  Bradley  v. 
Qsterlioudt,  13  Johns.  404 ;  The  People  v.  McHatton,  2 
Gilm.  731. 

The  substance  of  the  special  plea  numbered  4  is,  that  the 
judgment  appealed  from  was  against  the  lands,  and  was  not 
for  the  payment  or  recovery  of  money  against  the  principal 
obligor  in  the  bond,  and  that  the  conditions  of  the  bond 
were  not  directed  by  the  court,  nor  are  they  in  accordance 
with  the  requirements  of  the  statute. 

The  bond  was  voluntarily  executed.  It  was  executed  in 
consideration  of  the  appeal,  and  the  effect  of  the  appeal  was 
to  stay  proceedings  on  the  judgment.  This  was  a  sufficient 
legal  consideration ;  and,  since  the  execution  of  the  bond 
was  neither  prohibited  by  statute  nor  is  contrary  to  the  pol- 
icy of  the  law,  it  is  a  good  common  law  obligation.     As  we 
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said  in  Courson  v.  Browning,  7 '8  111.  210,  Mix  "  used  this 
appeal  bond  to  procure  a  trial  in  this  court,  and  his  security 
enabled  him  to  do  so  by  joining  in  its  execution ;  and,  hav- 
ing obtained  all  the  benefits  of  the  bond,  they  should  be 
estopped  from  denying  that  it  is  a  binding  obligation,  unless 
it  contravenes  some  statute  or  some  rule  of  public  pol- 
icy, neither  of  which  was  done  by  the  execution  of  this 
bond."  In  George  v.  Bischoff,  68  111.  236,  the  same  char- 
acter of  objection  was  urged  against  a  recovery  on  an  ap- 
peal bond,  and  it  was  overruled  upon  the  ground  that  it 
was,  at  all  events,  binding  as  a  common  law  obligation. 
See,  also,  Prilchett  et  al.  v.  The  People,  1  Gilm.  525. 

The  plea  was  bad,  and  the  demurrer  was  properly  sus- 
tained to  it. 

The  special  plea  numbered  5  presents  the  question  whether, 
the  judgment  in  the  circuit  court  being  against  the  lands 
only,  the  obligors  can  be  made  to  respond  until  the  remedy 
against  the  lands  is  exhausted. 

It  would  seem  sufficient  that  the  undertaking  of  the  par- 
ties is  not  to  pay  the  judgment  upon  condition  it  should  not 
be  satisfied  upon  the  sale  of  the  lands,  but  that  the  under- 
taking was  to  be  void  upon  condition  that  Mix  should  prose- 
cute his  appeal  with  effect,  and  should  pay  whatever  costs, 
judgment  and  damages  should  be  awarded  against  the 
lands,  etc.,  in  case  judgment  should  be  affirmed  —  otherwise 
it  was  to  remain  in  full  force  and  effect.  We  know  of  no 
authority  or  reason  for  importing  other  and  different  condi- 
tions into  the  obligation  than  those  placed  there  by  the  par- 
ties themselves. 

The  fact  that  the  judgment  is  in  rem  can  make  no  differ- 
ence, since  the  law  no  more  prohibits  parties  from  making 
contracts  and  regulating  their  terms  in  regard  to  such  judg- 
ments than  it  does  in  regard  to  judgments  in  personam. 
Suppose  there  was  a  remedy  here  to  collect  the  judgment 
by  selling  the  lands,  so  there  is  a  remedy  by  execution  to 
collect  judgments  in  personam.  But  it  surely  was  never 
heard  of  as  a  defense  to  an  appeal  bond  given  in  a  case 
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where  the  judgment  appealed  from  was  personal,  that  the 
party  had  property  out  of  which  the  judgment  could  have 
been  satisfied  on  execution.  The  parties,  in  all  such  cases, 
are  bound  by  the  terms  of  their  contract  —  they  must  pay, 
upon  the  occurrence  of  the  contingencies  upon  which  they 
agree  to  pay. 

The  plea  numbered  6  denies  that  there  is  any  record  of 
the  judgment  recited  in  the  appeal  bond,  that  any  such 
judgment  was  affirmed  in  this  court,  and  that  there  is  any 
record  of  the  affirmance  of  such  judgment  in  this  court. 
By  the  recitals  in  the  bond,  appellants  are  estopped  to 
deny  the  existence  of  the  judgment  appealed  from. 
George  v.  Bischoff,  supra,  and  Herriclc  et  al.  v.  Swart- 
wout,  72  111.  341.  The  suit  is  not  upon  the  record,  but 
upon  the  bond,  and  nul  tiel  record  is  not  a  proper  plea. 
Herriclc  et  al.  v.  Swartwout,  supra;  Arnott  et  al.  v.  Friel,  50 
111.  175.  Kejecting  as  surplusage  such  of  the  allegations  as 
may  be  regarded  as  an  attempt  to  plead  nul  tiel  record,  the 
remaining  allegation,  that  the  judgment  was  not  affirmed  in 
this  court,  is  not  an  answer  to  the  whole  declaration,  which 
the  plea  professes  to  be,  since  it  leaves  the  allegation  that 
Mix  did  not  prosecute  his  appeal  with  effect  unanswered. 
George  v.  Bischoff,  supra;  Goelz  et  al.  v.  Joerg,  64  111.  114. 
The  demurrer  was  properly  sustained  to  this,  as  also  to  the 
other  special  pleas. 

A  point  is  made,  in  appellants'  argument,  that,  conceding 
the  demurrer  to  the  pleas  to  be  well  taken,  it  should  have 
been  carried  back  to  the  declaration. 

This,  doubtless,  is  not  seriously  urged,  as  no  motion  was 
made  to  carry  the  demurrer  back  to  the  declaration,  and 
there  remained  on  file,  after  the  demurrers  were  sustained, 
the  plea  of  non  est  factum,  unobjected  to  and  unobjection- 
able, over  which  the  demurrers  could  not  be  carried. 
Wear  v.  The  Jacksonville  and  Savannah  Railroad  Co.  24 
111.  593  ;  Wilson  et  al.  v.  Myrick,  26  id.  35  ;  Schofield  v. 
Settler/  et  al.  31  id.  515  ;    Ward  v.  Stout,  32  id.  408. 

The  objection  that  there  is  a  variance  between  the  ailega- 
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tions  and  proofs  is  not  sustained  by  an  examination  of  the 
record.  Upon  an  examination  of  the  record  the  discrep- 
ancies between  the  allegations  and  proofs  disclosed  by  the 
abstracts  are  not  discovered.  It  is  suggested,  and  we  have 
no  doubt  truly,  that  the  error  in  the  abstracts,  and  by 
which  counsel  was  misled,  resulted  from  making  the  ab- 
stracts before  the  transcript  of  the  clerk  was  compared  with 
the  originals  and  corrected. 

We  are  unable  to  discover  any  substantial  error  in  the 
record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chaeles  Bailey 

v. 
C.  A.  Cowles. 

1.  Pleading  —  accord  and  satisfaction.  In  an  action  of  debt  upon  a  writing 
obligatory  a  plea  that  the  defendant  was  the  owner  of  the  equity  of  redemption 
in  certain  property  purchased  by  the  plaintiffs  at  a  sale  made  by  a  sheriff 
under  execution,  and  that  before  the  time  for  redemption  expired  the  plaintiff, 
in  consideration  that  defendant  would  waive  and  release  to  plaintiff  his  right  of 
redemption,  agreed  to  release  and  discharge  defendant  from  the  payment  of  the 
writing  obligatory,  and  that  in  pursuance  of  such  agreement  the  defendant  did 
waive,  release  and  quitclaim  his  said  right  of  redemption  to  the  plaintiff,  is 
substantially  a  good  plea  of  accord  and  satisfaction. 

2.  Same — plea  of  release  and  quitclaim  in  satisfaction  of  a  debt.  "Where 
a  defendant  pleads  a  release  and  quitclaim  of  his  equity  of  redemption  in  real 
estate  to  the  plaintiff,  and  the  acceptance  thereof  by  the  plaintiff  as  an  ac- 
cord and  satisfaction,  it  is  not  necessary  that  the  plea  should  allege  that  such 
release  and  quitclaim  were  under  seal. 

3.  Pleading  and  evidence — proof  of  accord  and  satisfaction  under  plea 
of  non  est  factum  or  nil  debet.  Under  the  plea  of  non  est  factum  in  an 
action  of  debt  on  a  writing  obligatory,  the  defendant  will  not  be  permitted  to 
prove  a  release  and  quitclaim  by  him  to  the  plaintiff  of  his  equity  of  redemp- 
tion in  land  bought  by  the  plaintiff  at  sheriff's  sale,  and  the  acceptance  thereof 
by  the  plaintiff  in  satisfaction  and  discharge  of  the  debt,  though  he  might  be 
permitted  to  make  such  proof  under  the  plea  of  nil  debet. 

4.  Nor  can  evidence  of  the  acceptance  by  the  plaintiff  of  a  release  and  quit- 
claim of  an  equity  of  redemption  by  the  plaintiff  in  discharge  and  satisfaction 
of  his  debt  be  introduced  under  a  plea  of  the  payment  of  several  sums  of 
money  at  different  times  in  satisfaction  of  the  debt. 
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Writ  of  Error  to  the  Circuit  Court  of  Woodford  County  ; 
the  Hon.  Samuel  L.  Kichmokd,  Judge,  presiding. 

Mr.  Martin  L.  Newell,  for  the  plaintiff  in  error. 

Messrs.  Clark  &  El  wood,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  on  a  writing  obligatory,  brought 
to  the  circuit  court  of  Woodford  county  by  C.  A.  Cowles, 
plaintiff,  and  against  Charles  Bailey,  defendant.  The  note 
bore  date  April  21, 1860,  and  was  for  the  payment  of  $645.50, 
and  payable  one  year  after  date,  with  interest  from  April  1, 
1860. 

To  this  declaration  the  defendant  pleaded  non  est  factum, 
verified  by  his  affidavit,  and  a  plea  setting  forth,  in  substance, 
that  after  making  the  note,  and  before  the  commencement 
of  this  suit,  the  defendant  being  the  owner  of  the  equity  of 
redemption  in  certain  mill  property  which  had  been  sold 
by  the  sheriff  on  execution  to  plaintiff  as  the  purchaser, 
and  which,  by  the  laws  of  Pennsylvania,  where  the  trans- 
action occurred,  he  had  twelve  months  in  which  to  re- 
deem, before  that  time  expired  the  plaintiff,  in  con- 
sideration that  the  defendant  would  waive  and  release  to 
plaintiff  his  right  of  redemption,  agreed  to  release  and  dis- 
charge defendant  from  the  payment  of  this  note  ;  averring 
that  he  did,  in  pursuance  of  this  agreement,  waive,  release, 
and  quitclaim  to  plaintiff  all  his  right  to  redeem  the  prem- 
ises from  the  sale,  which  the  plaintiff  accepted  in  full  sat- 
isfaction and  discharge  of  the  note. 

There  was  a  general  demurrer  to  this  plea,  which  the 
court  sustained,  and  thereupon  the  court  tried  the  issue  pend- 
ing, and  found  for  the  plaintiff  the  amount  of  the  note  and 
interest,  and  rendered  judgment  therefor. 

To  reverse  this  judgment  the  defendant  brings  the  record 
here  by  writ  of  error,  and  makes  the  point,  which  is  the 
only  one  in  the  case,  that  the  demurrer  was  improperly  sus- 
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tained,  he  insisting  the  plea  is  a  good  plea  of  accord  and 
satisfaction. 

There  are  some  defects  in  the  plea  which  might  have 
been  removed  by  a  special  demurrer,  on  the  authority  of 
Power  v.  Smart,  2  Blackf.  315,  cited  by  defendant  in 
error.  It  is  substantially  a  good  plea  of  accord  and  satis- 
faction, and  the  facts  so  stated  as  to  be  traversable  and  a 
proper  issue  formed.  The  demurrer  admits  the  facts  to  be 
true,  as  pleaded,  and  we  think  they  present  a  valid  defense. 

It  is  no  objection  the  release  and  quitclaim  are  not  alleged 
to  be  under  seal.  It  was  held  in  Illinois  Central  Railroad 
Company  v.  Read,  37  111.  484,  this  was  unnecessary.  The 
plea  sets  up  an  accord,  which  is  defined  to  be  a  satisfaction 
agreed  upon  between  the  parties,  which,  when  performed, 
operates  as  a  bar  to  all  actions  upon  that  account.  u^Etna 
Ins.  Co.  v.  Stevens,  48  111.  32. 

It  is  said  plaintiff  in  error  has  not  been  injured  by  the 
ruling  of  the  court,  even  if  the  same  is  erroneous,  as  he 
could  have  given  the  matter  of  his  special  plea  in  evidence 
under  the  general  issue  or  under  the  plea  of  payment. 

Had  the  general  issue  been  nil  debet,  he  might  so  have 
done,  but  under  non  est  factum  it  could  not  be  admitted. 
1  Ch.  PI.  483,  484. 

Nor  could  defendant  avail  of  this  defense  under  the 
fourth- plea,  which  defendant  in  error  styles  a  plea  of  pay- 
ment. It  is  not,  technically,  a  plea  of  payment,  but  a  plea 
of  satisfaction,  by  the  payment  of  several  sums  of  money  to 
plaintiff  at  different  times.  Under  this  plea,  with  such  alle- 
gations, the  release  and  quitclaim  of  an  equity  of  redemp- 
tion would  not  be  admissible  ;  so  that  defendant  has  been 
deprived  of  all  opportunity  to  present  his  defense  to  the 
action. 

We  think  the  plea  of  accord  and  satisfaction  was  sub- 
stantially well  pleaded.  Sustaining  the  demurrer  to  it  was 
error,  and  for  this  error  the  judgment  must  be  reversed,  and 
the  cause  remanded,  with  leave  to  defendant  in  error  to 
withdraw  the  demurrer  and  take  issue  upon  the  plea. 

Judgment  reversed. 
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The  People   ex  rel.  Louis  C.  Huck, 

v. 
The  Graceland  Cemetery  Company. 

1.  Taxation — exemption.  The  true  spirit  of  our  laws  requires  that  all 
property  should  bear  its  just  proportion  of  the  burden  of  taxation,  and  when 
an  exception  is  made  in  favor  of  a  corporation,  justice  demands  that  it  should 
show  clearly  a  compliance  with  the  terms  and  spirit  of  the  act  exempting  it 
from  taxation  before  it  can  be  permitted  to  escape  a  duty  incumbent  equally 
upon  every  citizen. 

2.  The  charter  of  a  cemetery  company  provided  that  all  property  held  and 
actually  used  by  the  corporation  for  burial  purposes,  or  for  the  general  uses  of 
lot  holders,  or  subservient  to  burial  uses,  and  which  had  been  platted  and 
recorded  as  cemetery  grounds,  should  be  exempt  from  taxation.  The  com- 
pany had  ground  in  actual  use  for  cemetery  purposes,  and  other  lands  separated 
therefrom  by  a  public  highway,  which  were  platted  and  recorded  as  cemetery 
lands,  but  never  used  as  such.  The  company  had  erected  thereon  a  stable  and 
some  houses,  occupied  and  used  by  men  in  the  employ  of  the  company,  and 
removed  mold  and  sand  therefrom,  and  used  it  as  needed  in  improving  the 
ground  actually  used  for  cemetery  purposes:  Held,  that  such  use  of  the 
property  did  not  render  it  exempt  from  taxation  under  the  terms  and  spirit  of 
the  charter. 

Appeal  from  the  County  Court  of  Cook  County ;  the 
Hon.  M.  R.  M.  Wallace,  Judge,  presiding. 

Mr.  John  M.  Eountree  and  Mr.  John  P.  Wilson,  for 

the  appellant. 

Mr.  William  C.  Reynolds  and  Messrs.  Lawrence, 
Campbell  &  Lawrence,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  judgment  against  certain  lands 
owned  by  Graceland  Cemetery  Company,  for  the  taxes  of 
1875.  The  company  appeared  in  the  county  court  and 
objected  to  the  rendition  of  judgment,  on  the  ground  that 
the  property  was  exempt  from  taxation  under  section  5  of 
its  charter,  which  declares  : 

"  All  lots  sold  for  burial  purposes  by  said  cemetery  com- 
pany, when  conveyed  by  the  corporation  to  individual  pro- 
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prietors,  shall  be  indivisible,  but  may  be  held  and  owned  in 
undivided  shares,  and  shall  be  free  from  taxation  and  exe- 
cution and  attachment,  provided,  that  no  one  person  shall 
hold,  at  any  one  time,  more  than  four  lots  so  exempted  ; 
and  all  estate,  real  or  personal,  held  by  the  company,  actu- 
ally used  by  the  corporation  for  burial  purposes,  or  for 
the  general  uses  of  lot  holders  or  subservient  to  burial  uses, 
and  which  shall  have  been  platted  and  recorded  as  cemetery 
grounds,  shall  likewise  be  exempt  as  above." 

The  county  court  sustained  the  objection  and  denied 
judgment,  and  the  county  collector  appealed. 

The  property  which  appellee  claimed  to  be  exempt  from 
taxation  consisted  of  two  large  tracts  of  land,  one  contain- 
ing forty-six  and  sixty-seven  one-hundredth  acres  west  of 
Green  Bay  road,  in  the  south  half  of  the  south-west  quar- 
ter of  section  17,  and  the  other  contains  one  hundred  and 
seven  acres  in  the  north-west  quarter  of  section  17,  lying 
north  of  Sulzer  street  in  the  town  of  Lake  view,  Cook 
county.  Neither  of  the  tracts  is  included  with  the  lands 
owned  by  the  company  and  in  use  for  burial  purposes.  No 
lots  have  been  sold  for  burial  purposes,  nor  has  any  portion 
of  either  tract  ever  been  actually  used  for  burial  purposes, 
although  it  was  surveyed  and  platted  six  or  seven  years  ago. 
It  also  appears  that  these  lands  are  separated  from  the 
land  in  actual  use  by  the  company  by  a  public  highway. 
The  company  have  erected  on  the  forty-six-acre  tract 
several  buildings  occupied  by  men  in  its  employment,  and 
stables  where  its  horses  are  kept ;  the  other  tract  of  107 
acres  is  fenced  oft*  by  itself,  and  has  been  used  by  the  com- 
pany as  a  pasture  for  its  horses  ;  and,  as  occasion  required, 
sand  and  mold  have  been  taken  from  each  tract  and  used 
on  the  company's  land  which  is  in  actual  use  for  burial  pur- 
poses, for  the  purpose  of  improving  the  same. 

Appellee  does  not  contend  that  the  lands  in  question  are, 

or  ever  have  been,  in  actual  use  for  burial  purposes,  or  that 

they  are  held  "  for  the  general  use  of  lot  holders  ;  "  but  it 

is  said  the  lands  have  been  platted  as  cemetery  grounds, 

22  — 86th  ill. 
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and  the  plat  recorded,  and  they  are  held  "  subservient  to 
burial  purposes,"  and,  being  thus  held,  they  are  exempt 
from  taxation  under  the  charter. 

It  is  true  that,  under  the  language  of  the  act,  lands  held 
**  subservient  to  burial  purposes  "  are  exempt  from  taxation, 
and  the  question  is,  whether  these  lands  can  be  so  regarded. 
Webster's  definition  of  "subservient"  is,  useful  as  an 
instrument  to  promote  a  purpose  ;  serving  to  promote  some 
end.  If  appellee  had  been  organized  to  speculate  in  real 
estate  in  and  contiguous  to  Chicago,  or  had  authority  to 
buy  and  hold  lands  for  agricultural  purposes,  then  the 
object  of  holding  these  lands  would  be  apparent ;  but  in 
what  manner  these  two  large  tracts  of  land  can  be  regarded 
as  useful  to  promote  the  purpose  for  which  appellee  was 
incorporated  it  is  somewhat  difficult  to  perceive.  Appellee 
was  organized  under  a  general  law,  and  began  business  prior 
to  the  passage  of  the  special  act  under  which  it  is  now  acting. 
It  has  been  organized  under  its  present  charter  for  sixteen 
years,  and  yet  not  a  single  lot  on  these  tracts  has  been  sold 
for  burial  purposes,  nor  has  a  person  been  buried  thereon. 
The  company  has  ninety  or  one  hundred  acres  of  land 
now  in  use  for  the  burial  of  the  dead,  and  the  record  fails 
to  disclose  when,  if  ever,  these  lands  will  be  required  for 
that  purpose.  Mr.  Reynolds,  who  has  been  the  manager  oi 
the  cemetery  company  for  a  number  of  years,  was  asked, 
on  cross-examination,  this  question  :  "Is  it  your  intention 
to  extend  the  burial  part  of  the  cemetery  west  of  the  Green 
Bay  road  at  the  present  time?  "  He  answered  :  "I  think 
that  their  future  proceedings  with  regard  to  the  land  will 
be  largely  influenced  by  the  circumstances  as  they  may 
arise.  They  are  anxious  to  extend  their  cemetery,  and 
propose  to  do  so,  and  what  particular  direction  they  will 
extend  it  first  —  westerly,  or  northerly,  or  easterly  —  they 
have  not  definitely  decided."  From  this  statement  we 
infer  that  the  company  owns  lands  so  contiguous  that  it  can 
extend  the  cemetery  in  almost  any  direction  it  may  desire  ; 
and  had  there  been  a  remote  probability  that  the  extension 
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was  likely  to  embrace  the  lands  in  question,  the  witness 
would  no  doubt  have  so  informed  the  court. 

It  may  be,  and  probably  is,  a  profitable  investment  for 
this  company  to  hold  153  acres  of  land  free  from  taxation ; 
but  when  the  company  has  made  no  use  of  the  property, 
except  to  remove  therefrom  a  quantity  of  earth  and  sand, 
and  erected  thereon  a  stable  and  a  few  houses  to  be  occupied 
by  the  company's  horses  and  men,  we  can  not  believe  the 
holding  of  the  property  for  such  a  purpose  is  useful  to  pro- 
mote the  object  for  which  the  Legislature  passed  appellee's 
charter,  nor  do  we  believe  it  was  ever  contemplated  by  the 
Legislature  to  give  appellee  such  a  great  privilege  not  shared 
by  the  public  at  large.  Appellee  has  the  right,  under  its 
charter,  to  purchase  and  hold  500  acres  of  land  ;  it  has  in 
actual  use  about  100  acres,  which,  by  the  terms  of  the  char- 
ter, is  exempted  from  taxation.  Now,  is  it  reasonable  to 
suppose  that  the  Legislature  ever  contemplated  to  invest 
this  company  with  the  power  to  hold  the  remaining  400 
acres  of  land  free  from  taxation,  by  the  doing  of  a  few  tri- 
fling acts  upon  it  ?  The  act  must  receive  a  reasonable  con- 
struction—  one  that  will  carry  out  the  object  and  purpose 
of  the  charter,  and  at  the  same  time  protect  the  public  from 
imposition  by  the  mere  pretenses  of  the  corporation  that  its 
interests  require  400  acres  of  land  to  be  held  subservient 
to  a  tract  of  100  acres  in  actual  use. 

The  true  spirit  of  our  laws  requires  and  demands  that  all 
property,  both  real  and  personal,  should  bear  its  just  portion 
of  the  burden  of  taxation,  and  when  an  exception  is  made  in 
favor  of  a  corporation  like  appellee,  justice  demands  that  it 
should  show  clearly  a  compliance  with  the  terms  and  spirit 
of  the  act  exempting  it  from  taxation,  before  it  should  be 
allowed  to  escape  a  duty  incumbent  equally  upon  every 
citizen. 

Here  are  two  large  tracts  of  land  not  used,  or  likely  for 
years  to  come  to  be  used,  for  cemetery  purposes.  While  we 
may  concede  the  right  of  the  company  to  purchase  and  hold 
the  land  to  be  appropriated  some  time  in  the  distant  future 
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to  burial  purposes,  yet  we  can  not  hold,  under  a  fair  or  rea- 
sonable construction  of  its  charter,  that  the  land  can  be  held 
free  from  taxation. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Jenkins 

v. 
Elizabeth  Jenkins. 


Divorce  —  evidence  should  be  satisfactory  on  charge  of  adultery.  On  the 
hearing  of  a  bill  filed  by  a  wife  for  divorce  on  the  ground  of  adultery  commit- 
ted by  the  husband,  the  wife  testified  to  having  detected  her  husband  in  the  act 
of  adultery,  on  several  occasions,  with  a  woman  employed  in  the  house  as  a 
servant.  The  husband  and  the  woman  with  whom  the  adultery  was  alleged  to 
have  been  committed  both  denied  the  charge  of  adultery  and  there  was  no  evi- 
dence tending  to  disprove  their  denial  except  that  of  the  wife,  and  her  testi- 
mony was  improbable  in  its  details :  Held,  that  the  evidence  was  not  of  that 
satisfactory  character  that  ought  to  be  produced  to  warrant  a  decree  of  divorce 
on  so  grave  a  charge  as  adultery. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below, 
by  Elizabeth  Jenkins,  for  a  divorce  from  her  husband,  John 
Jenkins.  The  principal  ground  relied  upon  was  the  alleged 
adultery  committed  by  the  defendant.  The  court  granted 
the  divorce,  and  the  defendant  appealed. 

Mr.  Arthur  D.  Kich,  for  the  appellant. 

Messrs.  A.  &  E.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Two  grounds  for  divorce  are  set  forth  in  the  bill  in  this 
cause:  first,  extreme  and  repeated  cruelty;  and,  second, 
adultery.     No  evidence  was  offered  on  the  first  cause,  with 
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a  view  to  a  divorce  for  that  cause,  but  the  trial  was  as  to 
whether  defendant  had  been  guilty  of  adultery  since  his 
intermarriage  with  complainant. 

The  parties  were  married  in  1867.  Complainant  was  then 
a  widow  with  children  by  a  former  husband,  some  of  whom 
she  brought  with  her  to  defendant's  home.  Soon  after 
their  marriage,  difficulty  sprang  up  between  them,  partly  on 
account  of  the  treatment  of  the  children.  Accusations  of 
unkind  treatment  of  his  wife  were  made  against  defendant, 
and,  it  appears,  a  bill  for  divorce  was  filed  by  her,  charging 
him  with  extreme  and  repeated  cruelty  towards  her.  That 
suit  was  in  some  way  settled  without  a  trial,  and  bill  dis- 
missed. Complainant  returned  to  live  with  defendant 
again,  but  with  no  better  success.  In  1872  she  filed  another 
bill  for  divorce  against  defendant,  charging  him,  as  before, 
with  extreme  and  repeated  cruelty  towards  her.  Under  an 
order  of  court,  defendant  was  compelled  to,  and  did,  furnish 
complainant  with  liberal  temporary  alimony  and  counsel 
fees.  A  trial  was  had  in  the  latter  case  before  the  court, 
without  the  intervention  of  a  jury,  when  defendant  was 
found  not  guilty  and  the  bill  dismissed.  On  the  same  day 
the  decision  was  rendered,  complainant  returned  to  defend- 
ant's house,  and  succeeded  in  reaching  there  before  his 
arrival.  That  was  about  November  6,  1874.  Thereafter 
no  friendly  relations  existed  between  the  parties.  A  room 
as  good  as  any  in  the  house #was  assigned  to  her.  She  had 
her  meals  with  the  family,  and  while  some  complaint  is 
made  that  defendant  discriminated  against  complainant  in 
waiting  upon  her  at  the  table,  the  weight  of  the  testi- 
mony is,  he  treated  her  with  respectful  consideration,  and 
waited  upon  her  as  he  did  others. 

A  young  woman  was  employed  as  help  in  the  house,  and 
it  is  with  her  it  is  charged  defendant  was  guilty  of  adultery. 
Complainant  testifies  illicit  intercourse  began  between  them 
within  two  weeks  after  her  return  to  defendant's  house,  and 
although  she  says  she  detected  them  on  many  occasions 
flagrante  delicto,  she  never  mentioned  what  she  saw  to  any 
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one,  but  "  put  it  down  on  her  memorandum."  It  was  not 
until  May,  1875, 'she  left  defendant's  house,  and  filed  this 
bill  against  him  charging  him  with  adultery. 

During  all  that  period  complainant  wTas  at  her  husband's 
house  the  last  time,  from  November  to  May,  there  were  a 
number  of  persons  inmates  of  the  house,  most,  if  not  all, 
of  whom  were  examined  as  witnesses  at  the  trial.  No  one 
of  them  corroborates  in  any  essential  matter  the  testimony 
of  complainant,  except  the  boy  Frank  Long.  But  his  testi- 
mony was  not  only  improbable,-  but  it  was  very  much  dis- 
credited by  other  testimony.  He  had  been  discharged  from 
defendant's  service,  was  angry  on  that  account,  and  blamed 
the  hired  woman  for  it.  No  other  witness  of  all  those 
examined  ever  saw  any  improper  intimacy  between  defend- 
ant and  the  young  woman,  although  their  opportunities  for 
seeing  such  things,  had  they  existed,  were  quite  as  good  and 
perhaps  better  than  his.  Neighbors  resided  in  the  imme- 
diate vicinity  that  were  familiar  with  the  family  and  often 
at  the  house,  but  not  one  of  them  ever  saw  any  improper 
conduct  between  the  parties  implicated,  except  the  witness 
Johnson,  who,  according  to  his  testimony,  witnessed  one 
instance  of  undue  familiarity  between  them,  but  it  was  not 
such  an  act  as  reflected  upon  their  integrity  of  character. 
It  was  shown  this  witness,  was  not  on  friendly  terms  with 
defendant. 

Both  defendant  and  the  won\an  implicated  with  him  deny 
all  illicit  intercourse,  and  most  solemnly  asseverate  the 
"  charge  of  adultery  is  a  cruel  and  malicious  slander,  purely 
fictitious  and  wholly  false."  There  is  no  testimony  in  the 
record  that  tends  to  disprove  their  positive  and  unequivocal 
denials  of  guilt,  except  the  testimony  of  complainant  her- 
self. But  that  is  improbable  in  its  details.  It  seems  in- 
credible that  any  one  could  be  so  utterly  depraved  as  to  be 
guilty  of  the  conduct  alleged  against  defendant  and  his 
house-keeper  in  places  where  persons  were  constantly  pass- 
ing and  repassing,  and  in  plain  view  of  his  own  wife.  The 
residence  of  defendant  is  situated  in  a  thickly  settled  neigh- 
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borhood,  some  families  residing  not  further  than  the  usual 
block  from  him.  He  has  resided  there,  and  some  of  his 
neighbors  have  known  him,  for  a  great  number  of  years,  and 
had  he  been  so  depraved  and  beastly  in  his  conduct  as  the 
testimony  of  complainant  represents  him,  his  character  in 
that  regard  must  have  become  known.  There  is  no  testi- 
mony save  that  of  complainant  that  tends  to  impeach  his 
character  as  a  reputable  citizen.  In  the  absence  of  proof  to 
the  contrary,  the  presumption  will  be  indulged  his  character 
is  good,  and  it  ought  now  to  avail  him  something  when 
charged  with  having  been  guilty  of  such  shameless  lewdness. 
Character  that  is  the  growth  of  a  life-time,  if  it  is  worth 
anything,  it  is  under  such  circumstances. 

Prior  to  her  marriage  with  defendant,  complainant  had 
resided  in  Canada.  Since  her  residence  in  this  State,  she 
has  twice,  in  the  brief  period  she  has  been  the  wife  of  de- 
fendant, applied  by  bill  for  divorce,  and  in  both  efforts  was 
unsuccessful.  In  the  former  bills  the  charge  against  defend- 
ant was  extreme  and  repeated  cruelty  towards  his  wife,  but 
that  ground  was  abandoned  in  this  case.  On  the  hearing  the 
former  bill  was  dismissed,  and  that  was  conclusive  as  to  the 
charges  it  contained.  In  the  present  bill  a  new  position  was 
taken,  and  defendant  is  charged  with  adultery. 

There  is  testimony  in  the  record,  if  it  is  worthy  of  belief, 
that  tends  to  show  complainant  attempted  to  suborn  wit- 
nesses to  prove  the  charge  now  alleged  against  her  husband. 
How  that  may  be  we  can  not  know  certainly,  but  that  evi- 
dence was  produced.  On  the  whole  record,  we  are  of  opinion 
the  evidence  before  us  is  not  of  that  satisfactory  character 
that  ought  to  be  produced  to  warrant  a  decree  for  divorce 
on  a  charge  so  grave  as  the  one  preferred  against  defendant. 

The  decree  as  to  divorce  and  allowance  of  counsel  fees  as 
well  as  all  alimony,  will  be  reversed,  and  the  cause  remanded. 
Defendant  ought  not  to  be  required  to  pay  further  counsel 
fees  or  alimony. 

Decree  reversed. 
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Ann  Morrissey 

v. 

John  W.  Stephenson. 

1.  Married  "women  —  occupying  land  in  their  own  right  can  not  be. ejected 
on  judgment  against  husband.  When  a  man  dies  in  possession  of  real  estate 
occupied  by  himself  and  family  as  a  homestead,  under  claim  of  title,  and  the 
family  continue  to  occupy  it  after  his  death,  and  the  widow  marries  again,  and 
her  second  husband  resides  with  her  and  her  family  upon  the  same  land,  she 
can  not  be  dispossessed  under  a  writ  of  possession  issued  upon  a  judgment  in 
ejectment  against  her  second  husband  alone. 

2.  Evidence  — in  forcible  entry  and  detainer.  In  an  action  of  forcible  entry 
and.  detainer  against  a  married  woman,  where  the  record  of  a  judgment  in 
ejectment  against  her  husband  and  her  expulsion  from  the  premises  there- 
under was  admitted  in  evidence,  against  her  objection,  it  was  held  erroneous  to 
exclude  testimony  tending  to  show  that  she  was  in  possession  under  a  home- 
stead right  in  herself  and  children,  as  widow  of  a  former  husband,  and 
independent  of  any  right  of  the  husband  who  was  the  defendant  in  the  eject- 
ment suit  in  the  premises. 

Appeal  from  the  Circuit  Court  of  Lee  County ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Kicholson  &  Snow,  for  the  appellant. 

Mr.  D.  L.  Hough,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  of  forcible  entry  and  detainer  by  John 
W.  Stephenson  against  Ann  Morrissey,  wherein  there  were 
a  verdict  and  judgment  for  the  plaintiff  and  appeal  taken 
by  the  defendant. 

The  evidence  shows  that  in  August,  1873,  on  one  Satur- 
day, the  deputy  sheriff  of  LaSalle  county,  having  in  his 
hands  a  writ  of  possession  issued  from  the  circuit  court  of 
said  county  upon  a  judgment  in  an  ejectment  suit  in  favor 
of  Hough  and  Hitt,  plaintiffs,  against  William  Morrissey 
alone,  defendant,  under  and  by  virtue  of  the  writ  ejected 
appellant,  Ann  Morrissey,  from  the  house  on  the  premises, 
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situate  in  LaSalle,  LaSalle  county,  and  moved  the  furniture 
in  the  house  off  from  the  premises.  Hough  was  in  company 
with  the  officer,  and  was  put  in  possession  by  the  latter,  as  he 
says.  The  officer  returned  the  writ  as  executed  by  ejecting 
William  Morrissey  and  putting  Hough  in  possession.  Will- 
iam Morrissey,  who  was  the  husband  of  appellant,  was 
absent  at  the  time.  After  fastening  the  door,  Hough  and 
the  officer  went  away.  Subsequently,  on  the  same  day,  ap- 
pellant effected  an  entrance  into  the  house  through  a 
window,  and  unfastened  the  door,  and  slept  in  the  house 
that  night,  as  also  the  following  Sunday  night,  in  a  bed 
upon  the  floor  with  her  two  children.  Early  on  the  follow- 
ing Monday  morning  she  went  to  Ottawa,  leaving  her  two 
children  in  bed  on  the  floor  of  the  house,  as  she  testifies. 
During  her  absence,  on  that  day,  appellee,  in  company  with 
Hough,  went  upon  the  premises  with  the  view  of  renting 
the  same  ;  they  found  no  one  there,  and  nothing  in  the 
house  they  could  discover,  and  Hough  made  a  lease  of  the 
premises  to  appellee,  who  moved  a  stove  and  some  other 
things  into  the  house,  and  was  there  engaged  in  making 
some  repairs,  and  while  thus  engaged,  on  that  same  day, 
appellant  returned  from  Ottawa,  found  appellee  there,  or- 
dered him  out  of  the  house,  and  together  with  another 
woman  who  was  with  her  made  demonstrations  of  violence 
toward  him  with  their  fists  and  a  shovel,  as  he  testifies,  in 
consequence  of  which  he  left  the  house,  and  they  put  his 
things  out.  Appellee  was  thus  in  the  house  about  two 
hours.     It  is  upon  this  the  complaint  in  the  suit  is  founded. 

The  court  gave  to  the  jury  the  following  instruction  for 
plaintiff  below : 

"4.  The  jury  are  further  instructed  that,  when  husband 
and  wife  are  living  together  as  such,  the  husband  is  the 
head  of  the  family,  and  the  domicile  or  house  of  the  hus- 
band is  the  domicile  of  the  wife,  and  any  legal  proceedings 
against  the  husband  regarding  the  possession  of  the  house 
occupied  by  them  as  such  domicile  is  equally  binding  on  the 
wife  as  on  the  husband ;  and  in  this  case,  if  the  jury  believe 
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from  the  evidence  that  the  defendant  was  living  with  her 
husband,  William  Morrissey,  in  the  house  upon  the  premises 
in  controversy  in  this  suit  at  the  time  of  the  judgment  in 
ejectment  against  him,  a  transcript  of  which  has  been  read 
in  evidence,  then  the  defendant  was  as  much  bound  by  said 
judgment  as  her  husband,  and  under  the  writ  of  possession 
read  in  evidence  the  officer  executing  the  same  had  as  much 
right  to  dispossess  her  of  said  premises  as  he  had  her  hus- 
band.'' 

On  the  trial,  the  defendant  below  offered  to  introduce 
testimony  that  one  Patrick  Conolly  and  defendant  were  mar- 
ried in  the  year  1852  ;  that  in  that  year,  with  their  joint 
means  and  labor,  they  built  a  house  on  the  premises,  and 
occupied  the  same  as  a  homestead  from  that  time  until  the 
death  of  Patrick  Conolly,  some  twelve  years  afterward,  who 
died  leaving  infant  children  of  theirs  ;  that  ever  since  she 
with  the  children  had  continued  to  occupy  the  premises ; 
that  about  the  year  1870  she  married  William  Morrissey, 
who,  after  the  marriage,  resided  with  the  defendant  and  her 
children  upon  the  premises ;  that  he  never  expended  any 
labor  or  money  on  the  premises,  and  never  claimed  any 
right  or  interest  in  them ;  that  at  the  time  of  the  inter- 
ference by  the  deputy  sheriff  and  Hough  with  her  posses- 
sion the  premises  were  claimed  and  occupied  by  her  in  her 
own  right  and  that  of  her  infant  children,  and  she  so  stated 
to  them  at  the  time.  The  court  rejected  the  testimony  ;  to 
which,  as  well  as  giving  the  above  instruction,  exception 
was  taken. 

Error  is  assigned  in  the  giving  of  the  instruction  and 
rejection  of  the  testimony. 

The  ruling  of  the  court  in  the  exclusion  of  evidence  is 
attempted  to  be  justified  on  the  ground  that  it  went  to  show 
title  and  right  of  possession  in  appellant,  and  that  they 
can  not  be  drawn  in  question  in  this  form  of  action,  as  this 
court  has  often  decided.  But  the  writ  of  possession  and  the 
judgment  and  proceedings  in  the  ejectment  suit  against  Will- 
iam Morrissey  had  been,  against  the  objection  of  appellant, 
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admitted  in  evidence  in  behalf  of  appellee,  and  in  rebuttal 
of  that  evidence  the  proffered  testimony  would  seem  to  have 
been  admissible  ;  it  certainly  would  have  tended  to  counter- 
act the  effect,  whatever  it  might  be,  of  that  evidence  on  the 
part  of  appellee.  Had  the  rejected  evidence  been  received, 
in  view  of  that  the  fourth  instruction  for  appellee  would 
have  been  improper.  Such  evidence  would  have  tended  to 
show  a  homestead  right  in  the  premises  in  the  appellant,  for 
the  benefit  of  herself  and  infant  children,  to  continue  as  a 
home  for  them  for  her  life  and  until  the  youngest  child 
reached  majority.  In  the  case  of  such  homestead  right, 
they  would  have  held  and  occupied  the  premises  in  their 
own  right  as  their  own  property,  entirely  independent  of 
the  husband,  William  Morrissey  ;  and  the  judgment  and 
writ  of  possession  thereon  in  the  ejectment  suit  against 
William  Morrissey  alone  would  have  been  of  no  effect  what- 
ever as  against  appellant  and  her  children ;  and  the  appel- 
lant could  not  have  been  rightfully  dispossessed  under 
the  writ  of  possession.  In  deciding  whether  there  be  error 
in  the  record,  it  is  proper  to  view  the  rejected  evidence  as 
in  the  case,  and  with  that  in,  the  instruction  would  have 
been  erroneous.  For  the  errors  indicated  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Levi  Wing  et  al. 

v. 
Christian  Carr. 


1.  Liens  — priority  as  between  vendor's  lien  and  mechanic's  lien.  "Where  a 
contract  for  the  sale  of  real  estate  is  on  record,  showing  that  the  same  has  not 
been  paid  for  at  the  time  that  mechanics  and  material-men  enter  into  contracts 
for  work  and  labor  thereon,  under  which  they  afterwards  acquire  liens  for  such 
labor  and  materials,  such  liens  will  be  postponed,  as  far  as  the  land  inde- 
pendent of  the  improvements  is  concerned,  to  the  lien  of  the  vendor  for  the 
purchase  money ;    and  although  the  vendor  may,  after  the  work  and  material 
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have  been  expended,  convey  the  land  and  take  the  notes  of  the  purchaser 
secured  by  trust  deed  on  the  premises  for  the  purchase  money,  his  lien  will 
not  thereby  be  postponed  to  those  of  the  mechanics  and  material-men,  but  will 
be  prior  and  superior  to  them  as  to  the  land  without  the  improvement,  though  a 
subsequent  lien  as  to  the  improvements  made  on  the  land  after  the  purchase. 
2.  Same  —  no  preference  between  mechanics  on  account  of  priority  in  date  of 
contract.  As  between  the  liens  of  mechanics  and  material-men  there  can  be  no 
preference  on  account  of  priority  in  time  of  contracts  under  which  the  labor 
or  material  was  furnished,  for  which  liens  are  sought  to  be  enforced,  but  each 
must  share  pro  rata  ;  and  hence  it  is  no  error  for  a  court,  upon  the  hearing 
of  petitions  for  mechanics'  liens,  to  reject  evidence  offered  generally  to  show 
how  far  work  on  the  building  had  progressed  at  the  date  of  each  claimant's 
contract,  where  there  was  nothing  offered  to  show  how  such  evidence  could 
become  material. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Omar  Bushnell,  for  the  appellants. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  previously  before  this  court,  and  is  reported 
in  75  111.  385.  Most  of  the  facts  are  there  stated  with  suf- 
ficient fullness  to  dispense  with  their  being  repeated  here. 
On  the  last  hearing,  as  we  understand  the  facts  in  this, 
they  are  different  in  some  material  particulars.  It  is  urged 
that  the  court  below  erred  in  postponing  the  claim  of  the 
heirs  of  Daniel  Armintage,  secured  by  trust  deed  to  Clay- 
burn,  and  which  is  represented  by  J.  C.  Baker,  his  suc- 
cessor in  the  trust.  The  decree  gives  to  Carr,  Fitzsimons, 
Hubbard,  and  Wood  a  paramount  lien  on  the  lands  and 
buildings. 

It  appears  that  the  heirs  of  Armintage  sold  the  premises 
to  Thielman,  and  a  written  contract  was  entered  into,  evi- 
dencing the  terms  of  the  sale,  and  it  was  recorded  on  July 
18,  1872.  It  appears  that  the  first  contract  entered 
into  by  Thielman  for  the  erection  of  the  building  was  on 
the  10th  of  the  next  month.  The  deed  from  the  heirs  to 
Thielman  was  made  in  pursuance  to  this  contract,  and 
was  recorded  on    September   7,  1872,  and  was  for  some 
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reason  refiled  for  record  on  July  21,  1873.  The  trust  deed 
from  Thielman  to  Clayburn,  to  secure  the  Dunne  notes 
given  for  the  purchase  money  of  the  lot,  and  for  the  use  of 
the  heirs  of  Armintage,  was  recorded,  and  so  was  Thiel- 
man's  trust  deed  to  Caldwell,  on  the  same  day.  But,  from 
the  numbers  placed  on  these  trust  deeds  by  the  recorder, 
that  to  Clayburn  was  in  fact  first  in  time.  Xnd  Clay- 
burn's  trust  deed  being  first  recorded,  it  operated  as 
notice  to  Caldwell  and  those  for  whom  he  took  the  trust. 
The  trust  deed  to  Nichols  was  not  recorded  until  the  fol- 
lowing December,  and  there  can  be  no  claim  that  it  has 
priority  or  equality  with  the  trust  deed  to  secure  the 
purchase  money. 

It  is  thus  seen  that  this  contract  of  the  heirs  of  Armin- 
tage to  sell  and  convey  to  Thielman  was  of  record  prior  to 
the  subsequent  incumbrances,  whether  as  mechanics'  and 
material-men's  liens  or  the  deeds  of  trust.  It  specified  the 
terms  of  sale  —  that  the  purchase  money  was  not  paid,  and 
the  last  payment  would  not  fall  due  for  three  years.  The 
entry  into  the  contracts  for  the  building,  and  trust  deeds, 
were  with  record  notice  of  this  agreement  and  its  terms, 
and  were  subject  to  the  payment  of  the  purchase  money. 
These  subsequent  contracts  and  liens  could  in  nowise  affect 
the  right  of  the  vendors  to  have  their  purchase  money. 
That  was  a  right  of  which  they  could  not  be  involuntarily 
deprived,  and  for  its  payment  they  held  the  legal  title,  as 
well  as  the  equitable  right  to  have  it  paid  before  their 
rights  could  be  extinguished.  They  at  that  time  held  the 
whole  title  as  security  for  its  payment,  wholly  unaffected 
by  the  subsequent  liens  and  contracts. 

Then,  did  they  lose  their  lien,  or  was  it  postponed,  by 
conveying  the  legal  title,  and  taking  the  trust  deed  to  Clay- 
burn for  its  security?  If  so,  on  what  principle  or  for  what 
reason  in  justice  or  equity  did  they  lose  the  advantage  they 
held?  It  was  not  by  the  payment  of  the  purchase  money, 
or  by  agreement  to  release  their  lien.  Nor  did  they  do  any- 
thing which  misled  or  induced  any  one  to  look  to  the  prop- 
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erty  as  unincumbered  when  they  acquired  their  liens. 
They  did  nothing  to  mislead  any  one,  as  all  could  see  and 
know  the  claim  they,  as  the  holders  of  the  notes  for  the 
purchase  money,  had  on  the  property,  and  the  subsequent 
incumbrancers  must  be  held  to  have  acted  with  full  knowl- 
edge of  their  lien. 

The  holders  of  after  acquired  liens  are  unable  to  say, 
when  they  acquired  them,  that  they  supposed,  or  had  any 
reason  to  suppose,  that  the  lien  for  the  purchase  money 
was  extinguished,  as  the  records  informed  them  that  it  still 
subsisted.  Nor  did  the  execution  of  the  deed  for  the 
premises  to  Thielman,  and  his  execution  of  the  deed  of 
trust  to  secure  the  purchase  money,  in  equity  change  the 
right  to  enforce  the  lien.  It  was  prior  in  time,  prior  in 
equity,  and,  as  the  subsequent  claimants  took  charged  with 
notice  of  its  existence,  it  must  be  first  paid  from  the  sale 
of  the  ground,  independent  of  the  buildings  and  improve- 
ments, as  the  claim  for  the  purchase  money  did  not  become 
a  prior,  but  a  postponed,  lien  on  the  improvements  made  on 
the  lot  after  its  purchase.  The  court,  then,  erred  in  not 
decreeing  it  to  be  a  first  lien  on  the  lot,  and  in  postponing 
it  to  the  claims  of  the  subsequent  lien  holders.  The 
trust  deed  to  Clayburn  expressly  provides  that  it  shall  not 
be  a  lien  on  improvements,  that  may  be  made  on  the  lot, 
and  that  is  conclusive. 

On  the  evidence  as  now  contained  in  the  record,  it 
appears  that  the  notes  to  Dunne  and  the  trust  deed  to  Clai- 
burn  to  secure  them  were  given  to  secure  the  purchase 
money  owing  to  the  heirs  of  Armintage,  and  not  for  money 
loaned  by  Dunne  to  Thielman.  This  was,  then,  a  first  and 
paramount  lien  on  the  land,  independent  of  the  building 
and  improvements  placed  thereoii. 

It  is  next  urged  that  the  court  erred  in  excluding  evi- 
dence offered  by  appellants.  An  offer  was  made  to  prove 
how  far  the  building  had  progressed  at  the  date  of  each 
contract  and  when  the  lien  was  created.  This  the  court 
below  refused  to  permit,  and  we  think  correctly.     In  the 
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first  place,  there  is  nothing  appearing  or  offered  to  be 
shown  whether  the  evidence  could  in  any  manner  change 
the  rights  of  the  parties  from  what  was  found  and  decreed 
by  the  court.  The  proposition  was  general,  and  not  suffi- 
ciently specific  to  be  able  to  determine  in  what  manner  it 
could  be  material.  As  between  the  mechanics  and  mate- 
rial-men there  can  be  no  preference  under  the  statute.  The 
11th  section  of  the  lien  law  provides  that,  "upon  questions 
arising  between  different  creditors,  no  preference  shall  be 
given  to  him  whose  contract  was  first  made."  And  the 
12th  section  requires  the  court  to  ascertain  the  amount  due 
each  creditor,  and  direct  the  application  of  the  proceeds  of 
sales  to  be  made  to  each  in  proportion  to  their  several 
amounts.  As  to  material-men  and  mechanics,  this  is  con- 
clusive that  they  must  share  pro  rata. 

As  to  the  liens  of  the  trust  deeds  given  on  the  property, 
except  to  secure  the  purchase  money,  they  are,  by  the  20th 
section  of  the  act,  postponed  to  the  lien  of  the  mechanics  and 
material-Tin  en.  It  expressly  provides  that  prior  or  subse- 
quent incumbrances  to  contracts  for  work  or  materials  shall 
not  be  a  lien  on  the  building  or  materials,  until  the  lien  in 
favor  of  the  person  furnishing  the  work  or  materials  shall 
be  satisfied  ;  and  incumbrances  existing  at  the  time  of  mak- 
ing the  contract  for  the  building  and  materials  shall  be  pre- 
ferred to  the  extent  of  the  value  of  the  land.  This,  then, 
gave  the  mechanics  and  material-men  a  preference  over  the 
trust  deeds  under  which  Caldwell,  Clark,  Nichols,  and 
Wing  claim.  Thus,  we  see,  under  the  statute  the  evidence 
was  not  admissible  for  either  purpose,  nor  can  we  see  that 
it  was  proper  for  any  reason. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Louis  C.  Huck  et  al, 

v. 

The  Chicago  and  Alton  Railroad  Company. 

1.  Taxation — leased  lines  of  railroad  considered  as  'property  of  lessee. 
"Where  the  charter  of  a'  railroad  company  authorizes  it  to  acquire,  by 
lease,  purchase,  or  otherwise,  any  extension  of  its  road,  necessary  and  proper 
to  its  business,  and  provides  that  all  property  so  acquired  shall  become 
part  of  the  property  of  such  corporation,  and  in  pursuance  thereof  it  leases 
other  railroads  forever,  and  provides  by  the  terms  of  the  leases  that  the 
roads  so  leased  shall  become,  and  be  operated  as,  a  part  of  the  main  line  of  the 
company  leasing,  the  property  so  leased  will,  if  not  for  all  purposes,  at  least 
for  the  purposes  of  taxation,  be  regarded  as  the  property  of  the  company 
operating  it  under  such  leases. 

2.  Same — legislature  may  authorize  municipal  corporations  to  impose. 
Section  1  of  article  9  of  the  Constitution,  which  declares  that  the  General 
Assembly  shall  have  power  to  tax  peddlers,  auctioneers,  brokers,  and  other 
classes  therein  enumerated,  including  persons  or  corporations  owning  or  using 
franchises,  does  not  operate  as  a  prohibition  on  all  other  bodies  to  tax  such 
persons,  and  for  other  purposes  than  State  revenue,  but  the  General  Assembly 
may  authorize  municipal  corporations  to  impose  taxes  on  such  persons  and 
corporations. 

3.  Same  —  distribution  of  value  of  capital  stock  of  railroads  among  court- 
ties.  "Where  a  railroad  company  is  operating  leased  roads  in  connection  with 
its  own,  and  as  a  part  of  its  line,  it  is  proper  not  only  to  assess  the  value  of  the 
tangible  property  of  such  leased  roads  against  the  lessee  road,  but,  in  distrib- 
uting the  value  of  the  capital  stock  for  taxation  amongst  the  different  coun- 
ties in  the  proportion  that  length  of  the  main  track  in  each  county  bears 
to  the  whole  length  of  the  road  in  the  State,  the  leased  roads  are  to  be  consid- 
ered and  treated  as  parts  of  the  main  line. 

4.  Same  —  when  courts  will  enjoin  as  to  property  exempt.  Whilst  courts  of 
equity  will,  in  many  cases,  enjoin  the  collection  of  a  tax  sought  to  be  enforced 
against  property  exempt  from  taxation,  they  will  not  enjoin  the  collection  of 
the  whole  tax  because  in  determining  the  valuation  of  an  aggregate  property 
exempt  property  may  have  been  included  as  a  factor. 

Appeal  from   the  Circuit   Court  of  Cook  County;   the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appel- 
lants . 


Mr.  John  P.  Wilson,  for  the  appellee, 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

The  State  Board  of  Equalization  assessed  the  capital 
stock  of  the  Chicago,  Alton  and  St.  Louis  Railroad  Com- 
pany in  the  year  1875  at  $5,723,319,  for  purposes  of  taxa- 
tion ;  and  the  object  of  the  present  suit  is  to  enjoin  the 
collection  of  all  taxes,  State,  county,  and  municipal,  ex- 
tended upon  that  assessment. 

The  Chicago  and  Alton  Railroad  Company  was  incorpo- 
rated by  an  act  of  the  General  Assembly  in  force  February 
18,  1861.  The  1st  section  of  the  act  appoints  certain  com- 
missioners to  organize  the  corporation,  "  subject  to  all  the 
conditions,  franchises,  rights  and  privileges  "  conferred  by 
the  act.  The  2d  section  empowers  a  majority  of  the  com- 
missioners to  acquire,  "by  purchase,  transfer,  or  convey- 
ance, all  and  singular  the  railroad  and  all  its  property, 
real  and  personal,  with  the  corporate  rights,  franchises, 
rights,  privileges  and  effects  now  or  hereafter  belonging  to, 
or  owned  or  vested  in,  the  Alton  and  Sangamon  Railroad 
Company,  afterwards  called  the  Chicago  and  Mississippi 
Railroad  Company,  and  also  the  Chicago,  Alton  and  St. 
Louis  Railroad  Company."  The  11th  section  empowers 
"the  president  and  directors  of  the  corporation,  by  and 
with  the  written  consent  of  a  majority  of  its  stockholders, 
to  acquire,  by  lease,  purchase,  or  otherwise,  any  extension 
of  its  road  necessary  and  proper  to  its  business  ;  "  and  pro- 
vides that  "  all  the  property  so  acquired  shall  become  part 
of  the  property  of  said  corporation,  and  shall  be  as  fully 
subject  to  the  provisions  of  this  act  as  if  the  same  consti- 
tuted part  of  the  original  purchase  by  said  commissioners 
hereinbefore  named."  The  13th  section  empowers  the 
president  and  directors  of  the  corporation  "to  do  every- 
thing necessary  to  preserve  and  maintain  its  railroad  prop- 
erty and  effects,  not  inconsistent  with  the  provisions  of  the 
act,"  and  "to  prescribe  by-laws  for  the  government  of  its 
officers,  fix  the  rates  of  toll  in  the  transportation  of  freight 
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and  passengers  over  its  railroad,  and  ordain  rules  and  regu- 
lations for  the  division  of  its  profits,"  etc. 

The  Joliet  and  Chicago  Eailroad  Company,  the  Alton  and 
St.  Louis  Eailroad  Company,  and  the  St.  Louis,  Jackson- 
ville and  Chicago  Eailroad  Company,  by  their  several  leases 
dated,  respectively,  January  1,  1864,  April  16,  1864,  and 
April  3, 1868,  leased  their  railroads,  and  property  used  incon- 
nection  therewith,  to  the  Chicago  and  Alton  Eailroad  Com- 
pany, forever.  In  each  of  the  leases  the  Chicago  and  Alton 
Eailroad  Company  covenants  that  it  will,  at  all  times,  and 
at  its  own  proper  cost  and  expense,  keep  in  good  and  suffi- 
cient repair  and  working  order  the  several  railroads  ;  make 
all  needful  repairs  and  additions  thereto,  including  the  re- 
newal of  track,  etc.,  and  all  additions  thereto  which  maybe 
necessary  and  proper  to  secure  the  prompt  and  efficient  dis- 
patch of  the  ordinary  business  of  the  roads.  It  also  cove- 
nants, in  the  leases  of  the  first  two  named  companies,  that 
the  leased  premises  shall  be  forever  used  and  operated  as  a 
part  of  the  main  line  of  the  Chicago  and  Alton  Railroad. 
And  in  all  of  the  leases  it  covenants  that  it  "will  at  all  times 
hereafter  pay  all  taxes,  whether  State,  Federal,  or  municipal, 
which  are  or  may  hereafter  be  assessed  against  the  premises 
hereinbefore  demised  and  leased,  at  the  time  when  said  taxes 
may  be  due  and  payable." 

The  revenue  law  requires  "  every  person,  company,  or 
corporation,  owning,  operating,  or  constructing  a  railroad, 
to  return  a  schedule  of  the  taxable  property  of  such  rail- 
road," for  taxation.  Eev.  Stat.  1874,  p.  865,  sec.  40.  And 
the  rolling-stock  is  to  be  listed  and  taxed  in  the  several 
counties,  towns,  villages,  districts,  and  cities,  in  the  propor- 
tion that  the  length  of  the  main  track  used  or  operated  in 
such  county,  town,  village,  district  or  city  bears  to  the 
whole  length  of  the  road  used  or  operated  by  such  person, 
company,  or  corporation,  whether  owned  or  leased  by  him  or 
them  in  whole  or  in  part. 

We  think  it  very  clear,  from  the  corporate  powers  con- 
ferred by  its  charter,  the  terms  of  the  leases,  and  the  pro- 
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visions  of  the  revenue  law  referred  to,  that  the  Chicago  and 
Alton  Railroad  Company  is,  for  all  purposes  of  taxation,  at 
least,  if  not  for  all  other  purposes,  to  be  regarded  as  the 
owner  of  all  the  leased  property.  See,  also,  Kennedy  v. 
St.  Louis,  Vandalia  &  Tevre  Haute  JR.  B.  Co.  62  111.  396. 

There  can,  therefore,  have  been  no  error  in  assessing  the 
property  held  by  virtue  of  the  leases,  in  common  with  all  its 
other  tangible  property,  against  it  for  taxation  ;  and,  as  we 
understand  the  argument  of  the  counsel  for  the  company,  it 
is  not  claimed  there  was  any  error  in  this  respect. 

But  it  is  contended  that  the  State  Board  of  Equalization, 
in  assessing  the  value  of  the  capital  stock,  included  in  the 
assessment  the  capital  stock  of  each  of  the  lessor  companies. 
A  careful  examination  of  the  evidence  relied  on  to  estab- 
lish this  charge  has  convinced  us  that  it  has  no  foundation 
in  fact. 

The  only  evidence  upon  this  point  is  the  published  report 
of  the  proceedings  of  the  State  Board  of  Equalization,  in 
which  appears  the  table  given  on  page  356. 

It  will  be  observed,  by  reference  to  this  table,  that  the 
amount  of  $5,723,319  is  the  assessed  and  equalized  value 
of  the  capital  stock,  after  deducting  the  assessed  value  of  the 
tangible  property  of  the  Chicago  and  Alton  Railroad  Com- 
pany alone ;  and,  from  the  table,  it  is  impossible  that  the 
capital  stock  of  the  other  companies  could  have  entered 
into  the  amount.  Thus,  the  total  capital  stock  of  that 
company,  paid  up ;  its  total  indebtedness,  except  for  cur- 
rent expenses ;  the  market  or  actual  value  of  the  paid-up 
capital  stock  and  debts  as  determined,  and  the  equalized 
value  of  the  capital  stock  and  debts,  are  given  in  a  single 
line.  Against  the  Alton  and  St.  Louis  Railroad  Company 
no  amounts  are  carried  out;  but  against  the  other  two 
companies  amounts  are  carried  out,  under  each  of  these 
specifications,  in  consecutive  lines,  directly  under  that  re- 
ferring to  the  Chicago  and  Alton  RailroadCompany.  The 
equalized  valuation  of  the  capital  stock  and  debts  of  the  Chi- 
cago and  Alton  Railroad  Company  is  given  at  $10,175,135. 
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The  assessed  value  of  its  tangible  property  is  given  as 
$4,451,816.  Deducting  the  latter  from  the  former,  we 
have  precisely  the  amount  assessed  against  the  Chicago  and 
Alton  Railroad  Company  as  the  valuation  of  its  capital 
stock  subject  to  taxation  —  $5,723,319.  But  the  equalized 
value  of  the  capital  stock  and  debts  of  the  St.  Louis, 
Jacksonville  and  Chicago  Railroad  Company  is  given  as 
$1,502,585,  and  that  of  the  Joliet  and  Chicago  Railroad 
Company  is  given  as  $933,150.  Adding  these  two  amounts 
to  that  of  the  Chicago  and  Alton  Railroad  Company,  as  must 
be  done  if  they  are  included  in  the  assessment  against  the 
Chicago  and  Alton  Railroad  Company,  under  the  same 
specification,  and  we  have  $12,610,870,  from  which  to 
deduct  $4,451,816,  assessed  value  of  tangible  property, 
leaving  to  be  taxed,  as  capital  stock,  $8,159,870  — being  an 
excess  of  $2,436,551  over  the  amount  actually  assessed. 

But  counsel  for  appellee  say  they  have  the  explicit  state- 
ment of  the  Board  of  Equalization  that  the  capital  stock  of 
the  lessor  companies  was  included  in  the  assessment  of  the 
capital  stock  of  the  Chicago  and  Alton  Railroad  Company, 
and  that  it  is  found  among  their  proceedings,  in  table 
marked  "  B."  A  note  at  the  bottom  of  that  table  shows 
that  the  property  of  the  lessor  companies,  embraced  in  the 
table,  was  assessed  against  the  Chicago  and  Alton  Railroad 
Company.  But  that  table  relates  only  to  tangible  property, 
and  has  no  reference  whatever  to  anything  else.  This  prop- 
erty, as  before  said,  was  properly  assessed  against  the 
Chicago  and  Alton  Company.  It  was,  for  every  practicable 
purpose,  just  as  much  its  property  as  any  other  property 
over  which  it  exercised  ownership.  It  forms  a  part  of  its 
capital,  and  its  assessed  value  was  properly  deducted 
from  the  equalized  valuation  of  the  capital  stock  of  that 
company. 

An  objection  is  urged  that  the  power  to  tax  persons  and 
corporations  using  franchises  is  limited  to  the  General 
Assembly,  and  can  not  be  conferred  on  municipal  corpora- 
tions. 
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Regarding  the  franchise  as  property,  there  can  be  no 
question  of  the  right  of  the  General  Assembly  to  confer 
authority  upon  municipal  corporations  to  tax  it  to  the  extent 
that  it  has  existence  within  the  corporate  limits,  for  it  is 
expressly  provided  by  section  10  of  article  9  of  the  Consti- 
tution that  the  General  Assembly  "  shall  require  that  all  the 
taxable  property  within  the  limits  of  municipal  corporations 
shall  be  taxed,"  etc.  ;  and,  in  Wiggins  v.  City  of  Chicago, 
68  111.  372,  we  held,  against  a  like  objection,  that  section  1 
of  article  9  of  the  constitution,  which  declares  that  the 
General  Assembly  shall  have  power  to  tax  peddlers,  auc- 
tioneers, brokers,  and  the  other  classes  therein  enumerated, 
including  persons  or  corporations  owning  or  using  franchises, 
does  not  operate  as  a  prohibition  on  all  other  bodies  to  tax 
such  persons,  and  for  other  purposes  than  State  revenue ; 
but  the  General  Assembly  may  authorize  municipal  corpo- 
rations to  impose  taxes  on  such  persons  and  corporations. 
It  results  that  the  objection  is  untenable  on  any  ground. 

Another  objection  urged  is,  the  Chicago  and  Alton  Rail- 
road Company  owns  337  miles  of  main  track,  and  operates, 
under  the  leases,  210  miles  of  main  track  owned  by  the 
lessor  companies,  and  the  valuation  of  the  capital  stock  of 
that  company  is  improperly  distributed  to  those  counties 
where  it  operates  simply  the  leased  lines. 

It  is  conceded  by  counsel  that  the  valuation  of  rolling- 
stock  is  properly  distributed  to  the  counties  where  only  the 
leased  lines  are  operated,  but  it  is  claimed  the  phraseology 
of  the  statute  does  not  authorize  such  a  distribution  of  the 
valuation  of  capital  stock.  The  statute  requires  (Rev. 
Stat.  1874,  p.  876,  sec.  110)  that  the  aggregate  amount  of 
capital  stock  assessed  shall  be  distributed  proportionately 
to  the  several  counties,  in  like  manner  that  the  property  of 
railroads  denominated  "railroad  track"  is  distributed. 
"  Railroad  track  "  is  defined  to  be  "  right  of  way,  including 
the  superstructures  of  main,  side,  or  second  track  and  turn- 
outs, and  the  stations  and  improvements  of  the  railroad 
company  on  such  right  of  way"   (Rev.  Stat.  1874,  p.  865, 


1877.]  Huck  et  ah  v.  C.  &  A.  E.  R.  Co.  359 

Opinion  of  the  Court. 

sec.  42)  ;  and  its  value  is  to  be  distributed  to  the  several 
counties,  etc.,  in  the  proportion  that  the  length  of  the  main 
track  in  such  county,  etc.,  bears  to  the  whole  length  of  the 
road  in  the  State.     Id.  sec.  43. 

The  term  * '  main  track ' '  is  plainly  used  in  the  different 
sections  of  the  Revenue  Act,  in  contradistinction  to  side  or 
second  track  and  turn-outs,  and  is  as  applicable  to  tributary 
lines  of  railway  as  to  trunk  lines  ;  and  we  think  it  wholly 
unimportant,  in  the  present  instance,  that  it  so  happens 
that  some  of  the  tracks  included*  in  the  assessment  of  capi- 
tal stock  are  leased  lines.  Such  lines  are  to  be  listed  by 
the  corporation  running  or  operating  them.  Rev.  Stat. 
1874,  p.  S66,  sec.  48.  And  we  have  here,  also,  the 
express  covenant  of  the  lessee  to  pay  the  taxes  assessed 
against  this  property.  It  is  a  misapprehension  to  suppose 
that  the  Chicago  and  Alton  Railroad  Company  has  no  fran- 
chise as  to  these  leased  lines.  As  we  have  previously 
shown,  its  charter  authorized  it  to  obtain,  "  by  lease,  pur- 
chase, or  otherwise,  any  extension  of  its  road  necessary  or 
proper  to  its  business  ;  "  and  provides  "  that  the  property 
so  acquired  shall  become  part  of  the  property  of  the  corpo- 
ration." It  is  authorized  to  operate  these  lines  forever, 
charging  fares  and  freights,  with  the  same  freedom  that  it 
may  exercise  in  regard  to  any  other  part  of  its  road  ;  and 
the  franchise  attaching  to  the  property  is,  therefore,  neces- 
sarily the  franchise  of  the  Chicago  and  Alton  Company. 

We  think  the  entire  property  was  properly  assessed 
together,  without  regard  to  the  source  or  nature  of  the 
title. 

The  next  objection  to  which  our  attention  is  invited  is 
that  the  assessment  in  question  included  the  value  of 
$800,000  of  shares  of  the  capital  stock  of  the  Alton  and 
St.  Louis  Railroad  Company,  which  are  by  law  exempt 
from  taxation. 

The  proof  on  this  question  is,  as  shown  by  the  abstract, 
"it  was  also  admitted  that,  during  the  year  1875,  the  Chi- 
cago and  Alton  Railroad  Company  owned  $800,000  of  the 
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shares  of  stock  of  the  Alton  and  St.  Louis  Railroad  Com- 
pany, so  far  as  said  company,  under  the  law,  had  power  to 
own  such  property/' 

It  does  not  appear  what  this  stock  was  worth,  or  that  it 
had  any  value.  Nor  does  it  appear  that  it  was,  for  that 
year,  assessed  for  taxation  otherwise  than  in  appellee's 
capital  stock. 

The  revenue  law  exempts  from  taxation  the  shares  of 
stock  of  a  corporation,  where  its  tangible  property  or  capi- 
tal stock  is  assessed.  But  It  does  not  appear  here  that  the 
tangible  property  or  capital  stock  of  the  Alton  and  St.  Louis 
Railroad  Company  was  assessed  for  taxation  for  the  year 
1875. 

But,  again,  courts  of  equity  do  not  relieve  against  assess- 
ments on  account  of  mere  irregularities.  Schqfield  v.  Wat- 
kins,  22  111.  66  ;  Chicago,  Burlington  &  Quincy  R.  R.  Co. 
v.  Frary,  id.  34  ;  Munson  v.  Minor,  id.  594  ;  Metz  v.  Ander- 
son, 23  id.  463  ;  DuPage  County  v.  Jenks  et  al.  65  id.  275. 

It  was  incumbent  on  appellee  to  show  that  it  was  injured, 
and  to  what  extent,  by  the  fact  that  these  shares  of  stock 
were  included  in  the  assessment  of  its  capital  stock. 
0' Kane  v.  Treat  et  til.  25  111.  557.  If  they  were  of  no  value, 
they,  obviously,  did  not  affect  the  assessment  —  or  if  their 
value  was  purely  nominal,  the  same  result  followed.  We 
have  no  right  to  indulge  in  presumptions  to  defeat  the  col- 
lection of  a  tax. 

A  court  of  equity  will,  in  many  cases,  enjoin  the  collec- 
tion of  a  tax  attempted  to  be  enforced  against  property  ex- 
empt by  law  from  taxation  ;  but  that  affects  only  the  tax  on 
the  property  exempt.  Here,  the  claim  is  that  exempt  prop- 
erty was  included  as  a  factor  in  determining  a  valuation  of 
an  aggregate  property,  and  that  thereby  the  whole  assess- 
ment is  rendered  void.  The  circumstance  of  these  shares 
of  stock  being  a  factor  in  this  valuation  depended  on  their 
ownership  at  the  time  of  the  assessment ;  and,  we  think,  to 
have  availed  of  it,  in  any  contingency,  the  fact  of  owner- 
ship should  have  been  communicated  to  the  Board  of  Equal- 
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ization  before  the  assessment  was  made.  Without  knowl- 
edge there  could  be  no  fraud,  and  if  there  was  mistake,  it 
resulted  from  the  fault  of  the  corporation  in  not  disclosing 
the  fact.  We  are  not  inclined  to  hold  that  a  party  could 
base  his  right  to  equitable  relief  on  a  mistake  resulting  from 
his  own  wrong. 

The  remaining  objection  is  that  the  entire  assessment  of 
the  capital  stock,  for  the  year  1875,  is  void,  because  no 
valuation  of  capital  stock  was  returned  as  to  certain  corpora- 
tions. This  same  objection,  on  precisely  the  same  evidence, 
was  before  us  in  Chicago,  Burlington,  and  Quincy  Railroad 
Company  v.  Sidei \s,  January  term,  1877,*  and  we  held  the 
objection  not  well  taken.  It  is  unnecessary  to  repeat  what 
was  then  said. 

For  the  reasons  given  we  are  of  opinion  the  court  below 
erred  in  decreeing  complainant  the  relief  prayed  by  its  bill. 
The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  direction  to  that  court  to  dismiss  the  bill. 

Decree  reversed. 


William  F.  Petillon  et  al, 

v. 
John  D.  Lorden. 


Promissory  note  —  under  statute  in  relation  to  negotiable  instruments.  An 
instrument  in  writing  as  follows,  "Forty-five  days  after  date,  pay  to  the  order 
of  -A  eighty-eight  dollars,  value  received,  and  charge  the  same  to  the  account  of 

B.     To ,"  is  a  negotiable  promissory  note,  within  the  meaning  of  chapter 

98,.  title  "Negotiable  Instruments,"  upon  which  the  assignee  of  A  is  entitled 
to  recover  in  a  suit  against  B. 

Appeal  from  the  Circuit  Court  of  Cook  County  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Omar  Bushnell,  for  the  appellants. 

Messrs.  Jussen  &  Anderson,  for  the  appellee. 

*  To  be  reported  in  88  111. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Cook  county, 
in  a  case  brought  there  by  appeal  from  a  justice  of  the 
peace,  wherein  John  D.  Lorden  was  plaintiff  and  William 
F.  Petillon  and  Henry  Petillon  were  defendants,  on  the 
following  instrument  of  writing  : 
"  $88.00.  Chicago,  Oct.  10,  1873. 

66  Forty-five  days  after  date,  pay  to  the  order  of  William 
Hermann  eighty-eight  dollars,  value  received,  and  charge  the 
same  to  the  account  of 

6 <  To .  Petillon  Bros  . ' ' 

On  the  back  of  which  was  this  entry  : 

"  Pay  to  the  order  of  John  D.  Lorden. 

"  William  Hermann." 

Judgment  was  rendered  for  the  plaintiff  for  the  amount 
stipulated  in  the  writing,  and  interest  thereon,  to  reverse 
which  the  defendants  appeal. 

Appellants  contend  the  instrument  sued  on  is  not  a 
promissory  note  and  not  negotiable  paper,  and  that  is  the 
only  question. 

By  chapter  98,  title  "  Negotiable  Instruments,"  it  is  pro- 
vided, by  section  3,  that  any  instrument  of  writing  whereby 
one  person  acknowledges  any  sum  of  money  to  be  due  to 
any  other  person,  the  same  shall  be  taken  to  be  due  and 
payable.  By  section  4,  any  such  instrument  made  payable 
to  any  person  named  as  payee  shall  be  assignable  by  in- 
dorsement thereon,  in  the  same  manner  as  bills  of  exchange  ; 
and  by  section  5,  such  assignee  may  bring  an  action 
thereon  in  his  own  name.     Rev.  Stat.  1874,  p.  718. 

This  writing  meets  all  the  requirements  of  the  statute  to 
make  it  a  negotiable  promissory  note.  It  admits  the  sum 
named  in  it  to  be  due  and  payable  to  William  Hermann  ;  it 
admits  the  makers  had  value  received  for  it.  The  plain 
meaning  of  the  instrument  is  that  the  makers  of  it  were  in- 
debted to  Hermann  in  the  amount  stated,  and  therein  satis- 
fies the  requirements   of  the  statute.     If  there  be  uncer- 
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tainty  or. ambiguity  in  the  terms  of  the  instrument,  it  is  a 
rule  it  must  be  so  construed  as  to  give  it  effect  according  to 
the  presumed  intention  of  the  parties.  That  the  intention 
was  to  acknowledge  a  debt  due  Hermann  is  unquestionable. 
We  see  no  error  in  the  judgment,  and  do  affirm  the  same. 

Judgment  affirmed. 


Ad  aline  B.  Sutherland 

v. 
Ellen  M.  Harrison  et  al. 


1.  Administration"  of  estates  —  personalty  primarily  liable  to  payment 
of  debts.  The  personal  estate  of  a  deceased  person  is  primarily  liable  for  all 
debts  created  by  him,  whether  secured  by  mortgage  on  his  real  estate  or  not, 
and  his  heirs  and  devisees  have  the  right  to  compel  the  payment  of  a  mortgage 
debt  out  of  such  personal  estate,  and  thereby  relieve  the  real  estate  of  the  lien. 

2.  Vendor's  lien  —  widow  of  purchase? of  her  liability.  Where  a  per- 
son files  a  bill  to  enforce  his  vendor's  lien  upon  real  estate  against  the  heirs  of 
the  purchaser,  and  it  appears  that,  upon  the  settlement  of  the  estate  of  the 
purchaser,  his  widow  has  received,  as  his  heir,  over  and  above  the  special  al- 
lowance given  her  as  widow,  all  of  the  personal  property  and  one-half  of  the 
real  estate,  including  that  upon  which  the  lien  is  sought  to  be  enforced,  and 
that  the  amount  of  the  personal  property  so  received  by  her  exceeds  the 
amount  of  the  lien  sought  to  be  enforced,  she  will  be  compelled  to  pay  off  and 
remove  said  lien,  as  between  her  and  the  other  heirs  of  the  purchaser,  with- 
out contribution  from  them. 

3.  Widow—  as  heir  of  her  husband.  Athough  the  statute,  in  general  terms, 
gives  to  the  widow  whose  intestate  husband  leaves  no  descendants  the  whole  of 
the  personal  estate,  it  does  not  mean  all  the  personal  property  of  which  the  in- 
testate died  possessed,  but  only  the  residue  thereof  after  the  payment  of  all 
debts. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

On  January  18, 1855,  Samuel  F.  Smith  and  John  E.  Suth- 
erland entered  into  a  contract  in  writing,  under  their  hands 
and  seals,  for  the  sale  and  conveyance  by  the  former  to  the 
latter  of  an  acre  of  land,  described  in  the  contract,  situate  in 
the  city  of  Chicago,  the  conveyance  to  be  made  upon  the 
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payment  of  the  purchase  price,  $2,000,  on  January  18,  1873, 
with  interest  at  six  per  cent  per  annum,  payable  semi-annu- 
ally, and  Sutherland  agreed  to  pay  such  sum  as  aforesaid, 
with  interest,  to  Smith.  No  payment  of  principal  was  made  ; 
the  interest  was  paid  to  December  18,  1870. 

Sutherland  died  in  1868,  intestate,  leaving  a  widow,  but 
no  children.  His  widow,  his  brother,  and  the  children  of 
two  brothers  who  died  before  his  death  were  his  only  heirs. 
The  estate  of  Sutherland  was  administered  upon,  his  widow 
and  one  Page  being  the  administrators  ;  they  filed  their  final 
account  in  1871,  and,  all  the  debts  proved  having  been  paid, 
an  order  of  distribution  was  then  made,  giving  to  the  widow, 
as  heir,  the  whole  personal  property,  and  discharging  the 
administrators.  The  other  heirs  filed  a  bill,  in  1871,  for 
partition  against  the  widow,  in  which  suit  a  decree  was  ren- 
dered, finding  that  the  widow,  as  heir,  was  entitled  to  all 
the  personal  property,  and  to  one-half  of  the  real  estate. 

This  decree  was  brought  to  this  court  and  affirmed,  the 
case  being  reported  in  69  111.  481.  Under  this  decree,  all 
the  real  estate,  including  the  acre  of  land  in  question,  was 
divided  among  said  heirs,  the  widow  having  been  assigned 
one-half  thereof  in  value,  and  the  other  half  being  divided 
anions  the  other  heirs. 

On  December  24,  1875,  the  legal  representatives  of  Sam- 
uel F.  Smith,  then  deceased,  filed  their  petition  against  the 
heirs  of  Sutherland,  praying  that  they  might  be  ordered  to 
pay  the  amount  due  upon  the  contract  upon  delivery  of  a 
deed,  and  in  default  thereof  that  the  contract  be  annulled. 

The  other  heirs  filed  a  cross-bill  praying  that  the  widow 
be  required  to  satisfy  the  amount  due  on  the  contract,  and 
that  the  surplus  personal  estate  received  by  her  might  be 
marshaled  for  the  payment  of  such  indebtedness. 

The  court  below  found  there  to  be  due  upon  the  contract 
the  sum  of  $2,750,  with  interest  from  April  18,  1877,  and 
that,  as  between  the  defendants,  the  widow  ought  in  equity 
to  pay  out  of  her  own  money,  without  contribution  from  the 
other  defendants,  said  sum  and  interest,  and  that  upon  such 
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payment  the  petitioners  should  convey  to  the  defendants  in 
the  manner  therein  ordered.  The  widow,  Adaline  B.  Suth- 
erland, appealed  from  the  decree. 

The  proof  showed  that,  after  payment  of  the  widow's 
award  of  $1,800,  and  all  the  debts  proved  against  the  estate, 
and  expenses  of  administration,  the  amount  of  personal  prop- 
erty remaining  and  distributed  to  the  widow  was  more  than 
sufficient  to  pay  the  debt  in  question. 

Mr.  J.  V.  Le  Moyne,  for  the  appellant. 

Mr.  George  Willard,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  are  no  disputed  facts  here,  the  questions  involved 
being  those  of  law,  and  mainly  the  one  whether  the  widow 
should  be  held  to  pay  the  entire  amount  of  this  unpaid  pur- 
chase money  for  this  acre  of  land,  or  only  her  proportional 
part  thereof,  according  to  her  interest  in  the  land. 

Our  statute  in  respect  to  the  descent  and  distribution  of 
intestate  estates  provides,  that  "  when  there  shall  be  a  widow 
and  no  child  or  children  or  descendants  of  a  child  or  children 
of  the  intestate  (as  in  this  case),  then  the  one-half  of  the 
real  estate,  and  the  whole  of  the  personal  estate,  shall  go  to 
such  widow  as  her  exclusive  estate  forever." 

Under  this  provision,  is  the  widow  entitled  to  have  and 
enjoy  the  personal  property  which  she  has  received  as  dis- 
tributee, without  the  deduction  of  this  debt  in  question? 

It  is  a  well-settled  principle,  that  in  the  administration  of 
assets  the  personal  estate  is  the  natural  and  primary  fund 
for  the  payment  of  debts  and  legacies,  and,  as  a  general 
rule,  must  first  be  exhausted  before  the  real  estate  can  be 
made  liable  ;  and  it  will  not  be  exonerated  by  a  charge  on 
the  real  estate,  unless  there  be  express  words,  or  a  plain 
intent,  in  the  will,  to  make  such  exoneration.  Clinefelter 
v.  Ayers,  16  HI.  329  ;  Harris  v.  Douglass,  64:  id.  466.  This 
general  principle  seems  to  be  admitted  by  appellant's  coun- 
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sel,  but  it  is  contended  there  is  this  distinction  here :  that 
in  the  case  of  a  mortgage,  for  instance,  on  land,  it  may  be 
made  for  the  general  benefit  of  the  estate  ;  the  personal 
estate  may  have  received  the  benefit.  Whereas  a  claim  for 
the  purchase  mone}7-  of  land,  as  that  here,  can  only  be  for 
the  benefit  of  the  particular  piece  of  land  purchased,  in 
which  case  it  is  claimed  that  the  land  is  the  primary  fund, 
and  is  to  be  first  applied  in  payment,  and  the  personal  estate 
is  only  to  be  resorted  to  as  auxiliary.  As  supporting  appel- 
lant's position,  a  class  of  cases  is  cited  to  the  effect  that  if 
one  purchases  an  estate  subject  to  a  charge  made  upon  it 
by  a  previous  owner,  the  estate  charged  is  the  primary,  and 
the  personal  estate  merely  the  auxiliary  and  collateral,  fund 
for  the  pa}^ment  of  the  debt  charged  upon  it,  and  the  heir 
at  law  or  devisee  will  take  such  estate  cum  onere;  and  as  it 
is  sometimes  given  as  a  reason  that  the  personal  estate  of 
the  purchaser  has  not  received  any  addition  to  its  funds  by 
means  of  the  incumbrance,  that  is  contended  to  be  the  prin- 
ciple which  applies,  whether  the  personal  estate  has  received 
any  benefit  from  the  incumbrance  to  be  discharged  ;  and 
that,  where  it  has  not,  the  personal  estate  should  be  exoner- 
ated, and  the  debt  be  paid  by  the  land.  There  is  no  such 
principle  of  general  application. 

In  Cumberland  v.  Godrington,  3  Johns.  Ch.  229,  Chan- 
cellor Kent  reviews  at  length  most  of  the  cases  referred  to 
by  appellant's  counsel,  with  many  others,  and  lays  it  down 
that,  "  when  a  man  gives  a  bond  and  mortgage  for  a  debt  of 
his  own  contracting,  the  mortgage  is  understood  to  be  merely 
a  collateral  security  for  the  personal  obligation.  But  when 
a  man  purchases,  or  has  devised  to  him  land  with  an  incum- 
brance on  it,  he  becomes  a  debtor  only  in  respect  to  the 
land  ;  and  if  he  promises  to  pay  it,  it  is  a  promise  rather  on 
account  of  the  lancf,  which  continues,  notwithstanding,  in 
many  cases,  to  be  the  primary  fund.  The  same  equity 
which  in  other  cases  makes  the  personal  estate  contribute  to 
ease  the  land,  as  between  the  real  and  personal  representa- 
tives, will  here  make  the  land  relieve  the  personal  estate." 
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And  again  :  "  The  books  are  full  of  cases  which  subject  the 
personal  estate  primarily,  and  as  the  «  natural  fund  '  to  the 
payment  of  debts  originally  contracted  by  the  party,  and 
even  though  the  debt  should  be  created  by  mortgage,  with- 
out either  bond  or  covenant." 

A  full  collection  and  review  of  the  cases  on  this  subject 
may  be  found  in  the  note  to  Dolce  of  Ancaster  v.  Mayer 9 
Lead.  Cas.  in  Eq.,  volume  1,  part  2,  page  881,  where  it  is 
said:  "  But  the  distinction  between  mortgage  debts  origi- 
nally contracted  by  the  testator,  and  those  contracted  by 
another,  is  also  established  in  the  American  cases  ;  and  it 
is  agreed  that,  in  the  latter  case,  the  land  is  considered  as 
the  debtor,  and  shall  bear  its  own  burden.  If  one  purchases 
an  estate  subject  to  a  mortgage,  and  dies,  his  personal  estate 
shall  not  be  applied  to  the  exoneration  of  the  land,  unless 
he  has  done  some  act  by  which  he  has  created  a  new  and 
original  liability  in  himself.' '  The  contest  in  the  cases  in 
this  regard  of  a  charge  made  upon  land  by  a  former  owner,  is, 
whether  the  ancestor  has  made  the  debt  contracted  by  the 
previous  owner  his  own,  it  being  unquestioned  that,  if  he 
has,  then  his  personal  estate  is  primarily  liable  for  its  pay- 
ment. No  dissent  is  found'  in  the  cases  from  the  general 
doctrine  that  where  one  gives  a  mortgage  on  land  for  a  debt 
of  his  own  contracting,  his  personal  estate  is  the  primary, 
not  the  auxiliary,  fund  for  the  payment  of  the  mortgage 
debt,  and  the  debt  should  be  paid  out  of  the  personal  prop- 
erty to  the  exoneration  of  his  real  estate.  Hoives  v.  Dehon, 
3  Gray,  205  ;  Plimpton  v.  Fuller,  11  Allen,  139.  If  a  mort- 
gage creditor  proceeds  against  the  land ,  the  heir  or  devisee 
is  prima  facie  entitled  to  reimbursement  out  of  the  personal 
estate.  Chase  v.  Loekerman,  11  Gill  &  J.  185;  Walker's 
Estate,  3  Eawle,  229.  The  debt  here  involved  is  not  that 
of  another,  a  former  owner,  but  it  is  the  intestate's  own  orig- 
inal debt,  contracted  by  himself  in  the  most  binding  form. 

As  respects  a  contract  for  the  sale  of  land,  in  the  view  of 
a  court  of  equity,  that  which  is  effectually  contracted  to  be 
done,  is  to  be  considered  as  done,  and  it  holds  that  such 
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contracts  are,  for  the  most  part,  equivalent  in  equity  to 
actual  conveyances  in  law.  The  vendor,  as  between  him  and 
the  vendee,  is  from  the  time  of  the  contract  regarded  in 
equity  as  a  trustee  of  the  land  for  the  purchaser,  and  the 
latter  a  trustee  of  the  purchase  money  for  the  former,  so 
that  the  purchaser  is  treated  as  the  equitable  owner  of  the 
land,  and  it  is  devisable  and  descendible  as  his  real  estate ; 
and  the  money  is  treated  as  the  personal  estate  of  the  vendor, 
and  is  subject  to  the  like  modes  of  disposition  by  him  as 
other  personalty,  and  is  distributable  in  like  manner  on  his 
death.  Jer.  Eq.  Jur.  446  ;  Dart  on  Vend,  and  Purch.  114,  in 
note,  and  authorities  there  cited.  And  it  is  there  stated,  in 
the  note,  that,  unless  some  circumstances  affect  the  case,  the 
heir  of  the  purchaser  may  require  the  purchase  money  to  be 
paid  out  of  the  personal  estate  of  the  purchaser  in  the  hands 
of  his  personal  representative.  Indeed,  so  far  from  there 
being  any  distinction  in  this  respect,  as  suggested  in  argu- 
ment, between  the  case  of  a  mortgage  debt  where  there  is  a 
mortgage  on  land,  and  that  of  a  debt  for  the  unpaid  pur- 
chase money  for  land  where  there  is  a  vendor's  lien  therefor, 
there  are  numerous  explicit  decisions  to  the  contrary ,  which 
directly  hold  that  in  case  of  such  unpaid  purchase  money 
the  personal  representative  must  pay  the  purchase  money 
out  of  the  personal  property  for  the  benefit  of  the  heir. 
Broome  v.  Mouch,  10  Yes.  596  ;  Dart  on  Vend,  and  Pur. 
125  ;  Livingstone.  JVewkirk,  3  Johns.  Ch.  312  ;  Cogswell  v. 
Cogswell,  2  Edw.  Ch.  231  :  Johnson  v.  Corbett,  11  Paige, 
265;  Lamport  v.  Beeman,  34  Barb.  239;  Wright  v..Hol- 
brooh,  32  N.  Y.  587;  1  Sugd.  Vend.  8th  Am.  ed.  192 
marg. 

Another  class  of  cases  has  been  cited  by  appellant's 
counsel  as  supporting  the  claim  of  appellant,  of  the  charac- 
ter of  Lieford  v.  Powyslceek,  1  L.  R.  Eq.  Cases,  346,  where 
it  was  held  that  pecuniary  legatees  are  entitled  to  stand  in 
the  place  of  the  vendor  against  an  estate  purchased  and  de- 
vised by  the  testator,  the  purchase  money  for  which  is  paid 
after  the  testator's  death  out  of  his  personal   estate;  and 
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Trimmer  v.  Bayne,  9  Yes.  209  ;  Sproule  v.  Prior,  8  Sim. 
189  ;  SeTby  v.  Selby,  4  Russ.  336  ;  Birds  v.  Askey,  24  Beav. 
618  ;  Alston  v.  Munford,  1  Brock.  266  ;  2  Sugd.  Vend.  680, 
marg.  These  are  all  like  cases,  except  in  some  of  them  the 
principle  is  applied  in  favor  of  creditors.  They  arise  under 
the  application  of  the  doctrine  of  marshaling  assets  allowing 
a  legatee  or  creditor  to  be  subrogated  to  a  vendor's  lien 
which  has  been  satisfied  out  of  the  personal  estate,  and  pro- 
ceed upon  the  principle  that  a  person  having  resort  to  two 
funds  shall  not  by  his  choice  disappoint  another,  having  one 
only.  A  full  collection  and  review  of  the  authorities  upon 
this  subject  will  be  found  in  Lead.  Cas.  in  Eq.  volume  2,  part 
1,  pages  23-28,  in  note  to  Aldrich  v.  Cooper,  which  bear, 
also,  upon  the  former  branch  of  this  opinion.  But  we  see 
no  room  for  the  application  of  that  doctrine  of  marshaling 
to  the  present  case,  and  do  not  regard  these  last  cases  cited 
on  the  part  of  appellant  as  of  any  pertinency.  Appellant 
does  not  fill  the  character  of  creditor,  or  that  of  legatee 
where  there  has  been  a  manifestation  of  intention  by  the 
decedent  that  she  should  take  any  portion  of  his  estate  dis- 
charged from  the  payment  of  debts,  or  otherwise.  The 
doctrine  of  m'arshaling  is  not  applicable,  unless  there  are 
two  funds  already  in  existence,  before  the  question  relating 
to  it  is  raised.  Authority  last  cited,  p.  238.  There  is  no 
second  fund  here  in  existence  to  demand  that  the  vendor's 
lien  shall  be  satisfied  out  of  the  land.  Such  second  fund  in 
this  case  does  not  arise  until  after  the  payment  of  all  debts, 
and  the  consequent  satisfaction  and  extinguishment  of  this 
debt  in  respect  of  which  the  lien  exists. 

The  right  of  appellant  in  respect  of  the  personal  estate 
is  under  the  law  alone,  and  is  to  be  measured  by  the  whole 
law  upon  the  subject. 

The  law  gives  to  her  the  personal  property ;  but  it  is 

equally  the  law  that  as  a  general  rule  all  the  debts  of  the 

decedent  must  be  paid  out  of  the  personal  property.     It 

creates  the  personal  estate  the  fund  for  the  payment  of  the 

24  — 86th  ill. 
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debts,  and  gives  to  her  what  remains  after  paying  the 
charges  which  the  law  imposes  on  the  fund. 

The  statute  in  its  general  terms  gives  to  the  widow  here 
"the  whole  of  the  personal  estate.''  This  does  not  mean 
all  the  personal  property  which  the  intestate  died  possessed 
of.  It  is  the  whole  of  the  personal  estate  which  remains  for 
distribution,  to  go  to  some  one,  after  the  settlement  of  the 
estate  in  the  due  course  of  administration — the  residue  of 
the  personal  estate  after  the  payment  of  all  debts. 

We  find  no  circumstance  here  to  differ  the  debt  in  ques- 
tion from  any  ordinary  debt  of  the  decedent  in  respect  of 
payment  of  it  by  the  administrators,  and  are  of  opinion 
that  it  ought  to  be  paid  out  of  the  personal  estate  and  that 
the  heirs  had  the  right  to  so  require,  and,  as  appellant  as 
distributee  has  received  more  than  sufficient  for  the  pur- 
pose, that  the  court  below  rightly  decreed  the  payment  by 
her. 

There  is  the  minor  objection  taken  that  the  settlement  of 
the  estate  and  discharge  of  the  administrators  by  the  pro- 
bate court,  and  the  former  suit  between  the  parties,  should 
be  held  as  conclusive  of  the  right  of  appellant  to  all  the 
personal  estate. 

The  settlement  of  the  estate  involved  nothing  in  respect 
to  the  validity  of  this  debt  in  question. 

Not  having  matured  during  the  time  of  the  administra- 
tion, it  does  not  appear  to  have  been  proved  or  presented 
for  settlement,  the  creditor  relying,  as  would  seem,  on  his 
vendor's  lien.  The  only  thing  in  controversy  in  the  former 
suit  was  as  to  the  effect  of  an  ante-nuptial  settlement  made 
between  the  intestate  and  appellant  —  whether  it  barred  her 
of  her  inheritance  as  an  heir  at  law ;  and  it  was  held  that  it 
did  not  bar  her  from  recovering,  as  heir,  one-half  of  the 
real  estate  and  all  of  the  personal  estate,  the  court  also 
refusing  to  so  reform  it  as  to  make  it  accomplish  the 
above  end. 

Neither  the  settlement  of  the  estate,  nor  such  suit,  deter- 


1877.]        Gage  v.  Com.  Nat.  Bank  of  Chicago.  371 

Syllabus. 

mined  the  right  of  appellant  to  any  specific  personal  prop- 
erty as  regards  quantity  or  amount,  and  we  do  not  perceive 
wherein  they  can  be  held  to  have  the  effect  to  preclude  ap- 
pellees from  enforcing  their  right  to  have  the  personal 
estate  of  the  decedent  applied  to  the  payment  of  his  debt. 

It  is  further  objected  that  a  certain  discribed  portion  of 
the  land  is  decreed  to  be  conveyed  to  George  King,  one  of 
the  defendants.  The  petition  made  King  a  party,  averring 
that  he  claimed  some  interest  in  the  premises.  He  made 
proof  of  an  interest  therein  derived  from  James  B.  Suther- 
land, one  of  the  three  brothers  of  the  intestate.  There 
appears  in  the  record  a  stipulation  by  the  petitioners  that 
King  be  permitted  to  offer  any  defense  he  might  have,  and 
to  represent  and  protect  any  interest  he  had  in  the  property, 
without  answer.  The  objection  is  not  on  the  ground  of  any 
want  of  interest  in  the  premises  in  King  as  shown  by  the 
proof,  but  because  he  filed  no  answer  or  cross-bill  stating 
what  his  claim  or  interest  was.  A  decree  in  respect  of 
King  was  asked  by  the  petition,  and  would  seem  to  have 
been  a  needed  relief,  in  order  for  the  safety  of  the  petition- 
ers in  making  conveyance  to  the  parties  that  might  be  en- 
titled. The  proof  of  King's  interest  appears  to  have  been 
made  without  objection  by  any  one. 

We  think  the  decree  in  this  respect,  under  the  circum- 
stances, forms  no  just  subject  of  complaint  by  appellant. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


David  A.  Gage 

v. 

The  Commercial  National  Bank  of  Chicago. 

Right  of  trial  by  jury  —  changing  the  issue  after  a  jury  is  waived.  "Where 
by  agreement  of  parties  a  cause  is  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury,  on  issues  joined,  the  trial  to  take  place  on  a  certain  day, 
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and  on  that  day  the  plaintiff  obtains  leave  to  file  an  additional  count  to  the  decla- 
ration, and  subsequently,  by  leave  of  court,  an  amended  declaration  is  filed  and 
entirely  new  and  different  issues  are  formed,  it  is  error  to  force  the  parties  to  a 
trial  without  a  jury,  if  either  of  them  demands  one. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the 
plaintiff  in  error. 

Messrs.  Sleeper  &  Whiton,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  in  assumpsit,  and  was  brought  in  the  first 
place  against  David  A.  Gage  and  Selah  Reeve.  The  decla- 
ration first  filed  alleged  liability  against  both  defendants. 
To  that  declaration  Reeve  demurred,  and  Gage  pleaded  the 
general  issue  and  special  pleas,  on  which  issue  was  joined. 
On  December  6,  1875,  in  accordance  with  an  agreement 
between  counsel  for  plaintiff  and  for  Gage,  the  cause  was 
submitted  to  the  court  for  trial  without  the  intervention  of  a 
jury,  the  trial  to  take  place  on  the  next  day  on  "issues 
joined,"  but  on  that  day  plaintiff  obtained  leave  of  court  to 
file  an  additional  count  to  the  declaration.  An  additional 
count  was  filed  on  December  11th,  to  which  separate  demur- 
rers were  filed  by  each  defendant,  and,  as  we  understand  the 
record,  were  sustained.  But,  whether  that  is  so  or  not,  the 
cause  was  then  continued  until  March  13,  1876,  when,  on 
motion  of  plaintiff,  Reeve  was  dismissed  from  the  case,  and 
the  court  gave  leave  to  file  an  additional  count  to  the  decla- 
ration within  five  days.  On  April  8,  1877,  a  new  or 
amended  declaration  was  filed  against  Gage  alone,  to  which 
he  pleaded  a  variance  between  the  writ  and  declaration. 
Ill  at  plea,  on  motion  of  plaintiff,  was  stricken  from  the  files, 
and,  on  April  22d,  defendant  pleaded  the  general  issue,  veri- 
fied by  affidavit,  to  the  new  or  amended  declaration,  which 
only  alleged  liability  against  him. 
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Counsel  for  plaintiff,  on  May  31st  thereafter,  gave  notice 
to  defendant's  counsel  that  on  June  5th  ensuing,  or  so  soon 
thereafter  as  counsel  could  be  heard,  the  cause  would  be 
called  up  for  trial.  On  that  day  the  cause  was  called,  but 
defendant  objected  to  proceeding  with  the  trial,  because  it 
appeared  by  the  records  the  cause  was  not  then  liable  to  be 
called  for  trial  in  its  order  according  to  the  trial  calendar  of 
the  court ;  but  that  motion  was  overruled.  A  jury  was  then 
demanded  by  defendant,  but  the  court  refused  to  allow  one 
to  be  called,  and  ordered  the  trial  to  proceed  before  the 
court.  That  was  error.  It  was  a  right,  secured  to  defend- 
ant by  law,  to  have  his  cause  tried  by  a  jury,  and  that  right 
he  had  not  waived.  The  agreement  made  six  months  ante- 
rior, that  the  cause  might  be  tried  by  the  court,  was  to  sub- 
mit the  cause  on  "  issues  joined."  But,  after  that  agree- 
ment was  made,  plaintiff  dismissed  one  defendant  out  of 
court,  and  in  effect  filed  a  new  declaration  against  defendant 
alone,  alleging  a  different  obligation,  to  which  new  pleas 
were  filed,  and  on  which  new  issues  of  fact  were  raised. 
What  was  done  was  equivalent  to  setting  aside  the  former 
order  of  submission  to  trial  by  the  court.  Both  parties  so 
treated  it,  for  it  was  upon  notice  the  case  was  at  last  called 
out  of  its  order  for  trial  in  the  discretion  of  the  court. 
New  issues  of  fact  were  made  on  what  was  essentially  a  new 
declaration,  and  upon  the  sworn  plea  of  defendant,  and  his 
right  to  have  his  cause  submitted  to  a  jury  for  trial  at  that 
time  is  a  proposition  so  evident  it  can  not  be  made  plainer 
by  discussion. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Ellen  P.  Marshall  et  al. 

v. 

Laura  Rose,  Administratrix. 

1.  Administrator's  sale  of  real  estate  —  can  not  be  ordered  unless  all 
parties  in  interest  are  in  court.  The  county  court  has  no  power  to  render  a 
decree  for  the  sale  of  real  estate  by  an  executor  or  administrator,  unless  all  the 
parties  interested  in  the  real  estate  sought  to  be  sold  have  been  either  served 
with  process  or  have  entered  their  appearance. 

2.  "Widow's  award  —  not  conclusive  as  against  heirs  on  petition  to  sell  real 
estate.  The  order  of  the  county  court  approving  the  estimate  of  the  appraisers 
of  the  value  of  the  widow's  award  is  not  conclusive  as  against  the  heirs  or 
devisees  upon  a  petition  by  the  executor  or  administrator  to  sell  real  estate  to 
pay  debts,  but  the  propriety  and  justice  of  such  award  may  be  questioned  by 
them,  the  same  as  any  other  claim  allowed  against  the  estate. 

3.  Same  —  county  court  may  set  aside,  but  can  not  modify.  Whilst  the 
county  court  has  power,  upon  a  petition  by  an  administrator  to  sell  real  estate, 
to  set  aside  the  appraisers'  estimate  of  the  value  of  the  widow's  award,  and 
refer  the  matter  back  to  the  same  or  other  appraisers,  it  has  no  power  to  change 
the  estimate  and  fix  another  value. 

Writ  of  Error  to  the  County  Court  of  Kane  County ; 
the  Hon.  John  W.  Ranstead,  Judge,  presiding. 

Mr.  W.  D.  Barry,  for  the  plainthfs  in  error. 

Mr.  E.  N.  Botsford,  Mr.  T.  E.  Ryan,  and  Messrs.  Bots- 
ford  &  Barry,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  Laura  Rose,  administratrix  of 
the  estate  of  William  J.  Rose,  deceased,  with  the  will  an- 
nexed, to  the  county  court  of  Kane  county,  to  sell  the  real 
estate  of  the  deceased  for  the  purpose  of  paying  debts. 

Section  98  of  chapter  3  of  Revised  Laws  of  1874,  page  122, 
declares  :  ' '  The  mode  of  commencing  the  proceedings  for  the 
sale  of  real  estate  shall  be  by  filing  a  petition  by  the  execu- 
tor or  administrator  in  the  county  court  of  the  county  where 
letters  testamentary  or  of  administration  were  granted.  The 
widow,  heirs,  and  devisees  of  the  testator  or  intestate,  and 
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the  guardians  of  any  such  as  are  minors,  and  the  conserva- 
tors of  such  as  have  conservators,  and  the  actual  occupants 
of  the  premises,  where  the  same  or  any  part  are  occupied, 
shall  be  made  parties  defendant." 

It  appears  from  the  petition,  and  also  from  the  recitals 
in  the  decree,  that  two  of  the  defendants,  Orris  C.  Hinds  and 
Eveline  Norton,  were  interested  in  the  estate  as  devisees, 
but  it  nowhere  appears  in  the  record  that  they  were  served 
with  process,  or  that  they  appeared  and  answered  the  peti- 
tion ;  and  yet  they  were  defaulted,  and  a  final  decree  ren- 
dered against  them.  This  was  error.  The  court  did  not  ac- 
quire jurisdiction  over  these  defendants,  and  had  no  power 
to  render  a  decree  affecting  their  rights,  unless  they  had  been 
served  with  process  or  entered  their  appearance  in  the  cause. 
For  this  error  the  decree  will  have  to  be  reversed. 

The  petitioner,  the  administratrix,  has  assigned  cross- 
errors,  and 9  as  the  cause  will  have  to  be  remanded  for  another 
hearing,  it  becomes  necessary  to  dispose  of  the  errors  com- 
plained of  by  her. 

It  appears  from  the  record  that  on  August  20,  1873,  the 
county  court  approved  the  appraisement  bill,  including  the 
widow's  award,  amounting  to  the  sum  of  $2,000.  The  debts 
existing  against  the  estate,  to  pay  which  the  real  estate 
was  ordered  sold,  amount  to  $1,313.65.  Of  this  amount 
$1,234.63  was  unpaid  balance  due  the  widow  on  her  award 
made  by  the  appraisers.  To  the  petition  of  the  admin- 
istratrix a  part  of  the  defendants,  in  their  answer,  set  up 
fraud  and  conspiracy  between  the  widow  and  the  appraisers 
in  the  appraisement  of  the  assets  of  the  deceased,  in  and  by 
which  the  appraisers  fixed  the  widow's  award  at  an  enormous 
and  unjust  amount  in  order  that  she  might  get  control  of 
and  absorb  the  entire  estate,  and  thus  defraud  the  defend- 
ant devisees  of  their  just  rights  in  the  estate.  On  the  hear- 
ing the  court  reformed  the  widow's  award,  and  reduced  it 
from  the  sum  of  $2,000,  the  amount  originally  fixed  by  the 
appraisers,  to  the  sum  of  $1,273. 

It  is  contended  by  the  defendant  in  error  that,  as  the 
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widow's  award  had  been  approved  by  the  county  court  when 
the  appraisement  bill  was  filed,  the  action  of  the  county 
court  was  final  and  conclusive,  even  as  against  the  heir  or 
devisee,  on  an  application  such  as  this  to  sell  real  estate  to 
pay  debts. 

We  are  not  prepared  to  give  our  assent  to  this  position. 
The  defendants,  the  devisees,  were  not  parties  to  the  pro- 
ceeding when  the  widow's  award  was  approved.  They  were 
not  before  the  court,  and,  so  far  as  appears,  had  no  notice 
whatever  of  the  action  of  the  court  in  the  premises,  and  it 
would  be  manifestly  unjust  to  hold  that  they  should  be  con- 
cluded by  a  proceeding  to  which  they  were  neither  party  nor 
privy.  The  allowance  of  a  claim  against  an  estate  is  not 
conclusive  upon  the  heir  or  devisee  on  an  application  to  sell 
real  estate  to  pay  debts,  but  upon  such  application  the  heir 
or  devisee  has  the  right  to  come  in  and  contest  the  validity 
of  the  debt,  as  has  been  held  by  this  court  in  a  number  of 
cases.  Stone  v.  Wood,  16  111.  177  ;  Hopkins  v.  McCan,  19 
id.  113  ;  Moline  Water  Power  and  Mfg.  Co.  v.  Webster, 
26  id.  234. 

If  the  allowance  of  a  claim  against  an  estate  is  not  con- 
clusive in  a  proceeding  of  this  character,  as  seems  to  be 
fully  settled,  we  perceive  no  ground  upon  which  the  amount 
of  the  widow's  award  as  fixed  by  the  appraisers,  although 
approved  by  the  court,  can  be  held  to  be  conclusive.  In 
the  strongest  light  in  which  it  can  be  viewed,  the  widow's 
award  is  but  a  claim  against  the  estate  ;  certainly  it  can  not 
be  held  to  be  of  a  higher  dignity,  or  entitled  to  greater 
weight  in  any  proceeding.  We  do  not,  therefore,  regard 
the  allowance  made  to  the  widow  as  conclusive  in  a  pro- 
ceeding of  this  character.  We  think  the  devisees  had  the 
right  to  contest  it,  to  show  that  it  was  made  fraudulently, 
that  it  was  too  large,  oppressive,  or  unjust.  But  the  court 
did  not  have  the  power  to  alter  or  amend  the  award,  in  the 
manner  it  was  done  in  this  case.  If  the  testimony  before 
the  court  was  sufficient  to  impeach  the  award,  the  court 
might  have  set  it  aside  and  appointed  other  appraisers  to 
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make  a  new  one.  This  is  the  doctrine  of  Miller  v.  Miller, 
82  111.  463,  where  a  similar  question  arose,  in  which  it  is 
said:  "The  county  court,  from  its  general  powers  in 
supervising  the  administration  of  estates,  has  the  power, 
for  cause  shown,  to  set  aside  an  appraisement  bill  or  a  report 
of  appraisers  making  out  and  certifying  to  that  court  an 
estimate  of  the  value  of  the  items  of  property  mentioned 
in  the  statute  as  'the  widow's  award,'  and  to  order  the 
appraisers  to  consider  the  subject  again,  and  make  another 
appraisement  bill  or  another  estimate  of  the  value  of  the 
items  allowed  by  statute  to  the  widow  as  the  widow's 
award;  and  for  cause  shown  the  court  might  remove  the 
appraisers  and  appoint  other  appraisers,  and  charge  them 
with  these  duties.  But  while  the  county  court  has  this 
supervisory  authority,  it  has  no  power  to  revise  and  modify 
the  appraisement  bill  or  the  appraisers'  estimate  of  the  value 
of  the  property  allowed  as  the  widow's  award." 

Under  the  case  cited  the  court  had  no  power  to  reduce 
the  amount  which  had  been  allowed  the  widow,  but  upon  a 
proper  showing  it  could  have  been  set  aside,  and  other 
appraisers  appointed  to  fix  the  true  amount  she  was  entitled 
to  receive. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Jacob  Bucher  et  al. 

v. 
George  F.  Bucher. 


1.  Administrator  — when  considered  discharged.  When  the  final  report  of 
an  administrator  is  approved  by  the  county  court,  and  the  estate  declared  settled 
and  the  administrator  discharged  unless  cause  to  the  contrary  be  shown  within 
thirty  days,  and  no  cause  is  shown  within  the  time  named,  the  estate  will  b? 
considered  as  settled  and  the  administrator  discharged  on  the  day  the  order 
is  made. 


378  Bucher  el  al.  v.  Bucher.  [Sept.  T. 

Opinion  of  the  Court. 

2.  Will  —  as  to  fund  for  payment  of  debts.  A  devise  by  a  husband  to  his 
wife  of  his  farm  and  all  his  personal  estate  not  otherwise  disposed  of,  to  be 
owned  and  enjoyed  by  her  during  her  natural  life,  after  she  has  disposed  of  a 
sufficient  amount  to  pay  debts  and  funeral  expenses,  and  the  appointment  of 
the  wife  as  executor,  imposes  no  obligation  on  the  executor  to  use  the  rents 
and  profits  of  the  land  for  the  payment  of  debts,  but  the  same  belong  to  her  as 
devisee,  subject  to  the  duty  imposed  by  law  to  sell  land  for  payment  of  debts 
after  the  personal  estate  is  exhausted. 

3.  Agent  —  of  executor  not  responsible  to  the  heirs  for  rightful  administra- 
tion of  estate.  A  party  who,  as  the  agent  of  an  executor,  takes  charge  and 
management  of  all  the  property  and  settlement  of  the  estate,is  not  chargeable 
by  the  heirs  or  devisees  with  the  responsibility  of  a  rightful  administration  of 
the  estate;  that  rests  upon  the  executor,  and  for  any  misappropriation  or 
squandering  of  the  assets  of  the  estate  the  proper  recourse  is  against  the 
executor  and  the  sureties  on  his  bond. 

4.  Agent  op  executor  —  as  a  purchaser.  After  an  executor  has  made  a 
final  settlement  and  been  discharged  by  the  county  court,  one  who  has  during 
the  course  of  the  administration  of  the  estate  acted  as  his  agent,  and  had  the 
control  and  management  of  the  estate,  no  longer  occupies  such  a  fiduciary  re- 
lation to  the  estate  as  to  prevent  his  buying  for  his  own  account  a  note  and 
mortgage  executed  by  the  testator  in  his  life-time,  and  enforcing  the  pay- 
ment thereof  by  foreclosure,  the  same  as  any  other  person  might  do. 

Writ  of  Error  to   the   Circuit   Court  of  Jo   Daviess 

County . 

Mr.  Louis  Shissler,  for  the  plaintiffs  in  error. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  circuit  court  of  Jo  Daviess 
county  by  George  F.  Bucher,  the  defendant  in  error,  to 
foreclose  .a  certain  mortgage  executed  by  John  J.  Bucher, 
deceased,  in  his  life-time,  and  by  Anna  Bucher  his  wife. 
John  J.  Bucher  having  died,  his  widow,  Anna  Bucher,  and 
his  heirs  at  law  were  made  defendants  in  the  bill.  The 
mortgage  was  executed  on  May  8,  1856,  and  was  given  to 
secure  the  payment  of  a  note  for  $2,500  to  the  Kacine  and 
Mississippi  Kailroad  Company,  due  in  five  years,  with  ten 
per  cent  per  annum  interest  —  the  mortgage  being  on  168 
acres    of  land  in  Jo  Daviess  county.      At  the  same  time 
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there  was  executed  back  an  agreement  in  writing  by  the  rail- 
road company  not  to  demand  the  interest,  and,  in  case  of 
negotiation  of  the  note  and  mortgage,  to  indemnify  against 
the  interest.  One  Osgood,  of  Connecticut,  purchased  the 
note  and  mortgage  from  the  railroad  company  in  1857. 
John  J.  Bucher  died  January  21,  1867.  On  April  20, 
1869,  George  F.  Bucher,  a  son  of  John  J.  Bucher,  and  one 
of  his  heirs  or  devisees,  entered  into  a  contract  with  Osgood 
for  the  purchase  of  this  note  and  mortgage.  The  terms  of 
the  purchase  were  $231  cash,  $736.66  in  one  year,  $680  in 
two  years,  and  $623.33  in  three  years. 

Anna  Bucher,  the  widow  of  John  J.  Bucher,  was  ap- 
pointed executrix  of  his  will.  She  appears  to  have  been 
quite  advanced  in  years,  illiterate,  and  ignorant  in  business, 
and  her  son  George  F.  Bucher,  then  twenty  years  of  age, 
as  her  agent  took  the  entire  custody  and  control  of  the 
property  of  the  estate  and  management  of  the  business  of 
settling  up  the  estate. 

The  foreclosure  of  the  mortgage  was  resisted  on  the 
ground  that  George  F.  Bucher  at  the  time  he  acquired  the 
note  and  mortgage  was  the  fiduciary  agent  of  the  estate ; 
that,  instead  of  attending  to  the  interest  of  the  estate,  he 
converted  the  money  and  assets  of  the  same  to  his  own  use, 
and  that  he  purchased  the  note  and  mortgage*  with  the 
assets  of  the  estate,  and* as  against  him,  in  equity,  the  note 
and  mortgage  should  be  held  as  satisfied  and  paid.  The 
objection  of  George  F.  Bucher  being  a  fiduciary  agent  of 
the  estate  at  the  time  of  his  purchase  does  not  appear  to  be 
founded  in  fact,  as  we  find  that  he  purchased  the  note  and 
mortgage  after  the  estate  had  been  settled,  and  the  execu- 
trix discharged. 

The  final  report  of  the  executrix  was  made  to  the  county 
court  on  February  19,  1869,  stating  that  all  the  debts  due 
from  the  estate  had  been  paid,  and  showing  a  balance  in  her 
hands  of  $555.55,  which  she  retained  under  the  will.  This 
note  secured  by  mortgage  does  not  seem  to  have  been 
recognized  as  a  debt  of  the  estate.     On  March  25,  1869, 
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the  county  court,  on  consideration  of  the  report,  ordered 
and  decreed  that  the  estate  be  declared  settled ;  and  it  was 
further  ordered  that  said  report  be  confirmed  and  approved 
unless  cause  to  the  contrary  was  shown  within  thirty  days  ; 
and  it  was  further  ordered  that  at  the  expiration  of  said 
thirty  days,  unless  such  cause  was  shown,  the  said  Anna 
Bucher  should  be  discharged  and  relieved  as  such  executrix. 
The  purchase  of  the  note  and  mortgage  was  on  April  20, 
1869.  It  is  contended  that  under  the  terms  of  the  order 
nisi  the  executrix  was  not  discharged  at  that  time. 

The  order  of  March  25  declared  absolutely  that  the 
estate  was  settled  ;  there  is  no  pretense  that  any  cause  was 
shown  to  the  contrary  within  the  thirty  days  or  at  any  other 
time  ;  and  as  bearing  upon  this  case,  we  think  the  estate 
should  be  considered  and  taken  as  settled  on  March  25,  and 
that  the  executrix  was  then  discharged.  This  being  so, 
George  F.  Bucher  did  not  on  April  20,  1869,  hold  any 
fiduciary  position  toward  the  estate,  and  he  was  then  as 
free  to  acquire  for  himself  the  note  and  mortgage  as  any 
other  person. 

The  counsel  for  plaintiffs  in  error  makes  up  a  large  amount 
as  assets  of  the  estate  received  by  George  F.  Bucher,  which 
was  never  inventoried  or  accounted  for  to  the  estate,  ex- 
ceeding the  sum  paid  for  the  note  and  mortgage,  and  claims 
the  purchase  to  have  been  made  from  such  assets.  The 
chief  part  of  such  amount  is  derived  from  rents  and  profits 
of  the  real  estate,  and  the  justice  of  this  claim  must  de- 
pend upon  whether  such  rents  and  profits  belonged  to  the 
widow  as  devisee,  under  her  husband's  will,  or  were  prop- 
erly to  be  regarded  as  assets  of  the  estate,  to  be  accounted 
for  as  such. 

The  will  contained  the  following : 

"  First.  It  is  my  will  that  my  funeral  expenses  and  all 
my  just  debts  be  fully  paid. 

« '  Second.  After  the  payment  of  such  funeral  expenses  and 
debts,  I  give,  devise,  and  bequeath  unto  my  beloved  wife, 
Anna  Bucher,  the  farm  on  which  Judson  Sweting  now  resides, 
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situate  in  the  county  of  Jo  Daviess  and  State  of  Illinois,  and 
known  and  described  as  follows :  [giving  description]  and 
containing  one  hundred  and  sixty  acres  more  or  less,  during 
her  natural  life,  also  all  the  livestock,  horses,  cattle,  sheep, 
hogs,  also  all  farming  implements,  such  as  wagons,  plows, 
harrows,  sleds,  etc.,  also  all  the  household  furniture,  and 
all  other  articles  of  personal  property,  not  herein  enumer- 
ated or  otherwise  disposed,  also  all  moneys  and  credits  clue 
me ;  to  be  owned  and  enjoyed  by  her  during  her  natural 
life,  after  having  disposed  of  a  sufficient  amount  to  pay  and 
discharge  the  expenses  and  debts  aforesaid.  And  that  at 
her  death  all  the  property  aforesaid  to  her  bequeathed,  or  so 
much  thereof  as  may  remain  unexpended,  to  be  equally  di- 
vided among  my  children,  to  wit:  Jacob  Bucher,  Anna 
Frederick,  Elizabeth  Deeds,  John  Bucher,  Mary  Thomp- 
son, Barbara  Dales,  Andrew  Bucher,  and  George  Bucher, 
and  their  heirs  and  assigns  forever.  And  lastly,  I  hereby 
constitute  and  appoint  my  said  wife,  Anna  Bucher,  execu- 
trix of  this  my  last  will  and  testament,' '  etc. 

The  general  rule  is,  that  the  executor  or  administrator  has 
no  concern  with  the  real  estate ;  that  he  is  not  entitled  to 
receive  the  rents  and  profits,  but  they  belong  to  the  heirs 
or  devisees  ;  and  that  the  only  power  of  the  executor  or  ad- 
ministrator with  respect  to  the  realty  is,  as  given  by  the 
statute,  to  petition  the  court  for  leave  to  sell  it  for  the  pay- 
ment of  the  debts  of  the  estate,  and  to  make  sale  of  it  for 
such  purpose  upon  license  given.  We  conceive  that  the 
general  rule  in  this  respect  was  not  varied  here  by  the  will. 

It  is  true,  the  testator  expresses  a  desire  that  his  debts 
should  be  first  paid  ;  that  after  the  payment  of  the  debts 
the  property  should  go  to  the  devisee.  But  this  is  no  more 
than  the  law  itself  declares.  It  makes  the  land  of  a  dece- 
dent subject  to,  and  liable  for,  the  payment  of  his  debts 
when  necessary.  The  expression  of  the  will,  we  consider, 
adds  nothing  to  the  law  in  this  regard  ;  and  that  the  power 
and  duties  of  the  executrix,  as  executrix,  in  respect  to  the 
application  of  the  real  estate  or  the  rents  and  profits  of  it  to 
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the  payment  of  debts,  were  no  greater,  and  none  other, 
than  they  would  have  been  under  the  law,  without  the  will. 
We  conclude,  then,  that  the  rents  and  profits  of  the  real 
estate  belonged  to  the  widow  as  devisee,  and  that  it  was 
not  her  duty,  as  executrix,  to  apply  them  to  the  payment  of 
the  debts  of  the  estate. 

There  was  an  item  of  some  $300  received  from  the  sale  of 
wood  cut  upon  the  farm.  The  wood  appears  to  have  been 
cut  for  the  improvement  of  the  place  for  cultivation  in  order 
to  enhance  the  rent ;  and  an  equal  sum  at  least  would  seem 
to  have  been  expended  in  adding  to  the  improvements  on 
the  place.  We  do  not  think  that  item  should  be  taken  into 
account  here. 

Without  canvassing  items,  we  may  say  that  from  other 
articles  of  property  which  were  not  inventoried,  and  not 
accounted  for  to  the  estate,  the  testimoiry  shows  that  George 
F.  Bucher  must  have  realized  some  $500  and  over.  We  can 
hardly  see  upon  what  principle  a  defense  should  be  regarded 
as  sustained  even  in  respect  of  this  amount.  We  do  not 
regard  it,  under  the«proofs,  as  traceable  as  a  trust  fund  into 
the  note  and  mortgage.  It  would  not  seem  to  be  applicable 
by  way  of  set-off. 

If  the  testimony  of  Anna  Bucher  and  George  F.  Bucher 
is  to  be  credited,  it  would  appear  to  have  been  for  the  most 
part,  if  not  in  whole,  paid  over  by  the  latter  to  the  former. 
A  final  settlement  was  had  in  July,  1873,  between  George 
F.  Bucher  and  Anna  Bucher,  in  the  presence  and  with  the 
assistance  of  an  attorney,  of  all  matters  between  them  and 
in  respect  of  the  agency  of  the  former  in  the  transaction  of 
the  business  of  the  estate  since  the  death  of  John  J.  Bucher, 
and  as  and  for  the  balance  then  found  to  be  due  to  Anna 
Bucher,  George  F.  gave  to  her  his  note  for  $1,000,  on  which 
afterward,  the  same  day,  an  indorsement  of  some  $97  was 
made.  This  settlement  is  assailed  ill  the  argument,  as  being 
but  a  sham  settlement,  made  in  anticipation  of  this  bill 
expected  to  be  filed  —  which  was  filed  in  September,  1873  — 
for  the  purpose  of  such  suit.     The  settlement  does  appear 
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to  have  been  somewhat  loose,  and  without  attention  to  strict 
accuracy  ;  still,  it  was  satisfactory  as  between  the  parties  ; 
and  we  can  not  say  that  the  impeachment  of  it,  as  not  made 
in  good  faith,  is  sustained  by  the  evidence. 

The  final  report  of  the  executrix  showed  a  balance  in  her 
hands,  which  she  retained  under  the  will,  of  $555.55  ;  but 
$150  of  this  was  for  one  year's  rent  of  the  farm,  with  which, 
as  we  find,  she  should  not  be  charged  ;  it  also  included  the 
Lester  notes  of  $273,  which  were  desperate,  so  inventoried, 
and  never  collected ;  deducting  both  which  would  leave 
really  in  her  hands,  according  to  her  report,  $132.55. 

It  is  claimed  that  George  F.  Bucher  should  be  charged 
here  with  all  the  responsibilities  of  an  executor.  We  think 
this  too  strict  a  rule  to  apply  to  him.  He  was  not  in  fact 
executor,  nor  an  executor  de  son  tort,  but  only  the  agent  of, 
and  acting  for  and  in  behalf  of,  a  rightful  executrix,  and 
the  duty  of  rightful  administration  should  not  be  cast  upon 
him ;  that  rested  upon  his  principal,  the  executrix  herself. 
For  any  misappropriation  or  squandering  of  the  assets  of 
the  estate  the  more  proper  recourse  is  to  her  and  her  sure- 
ties on  her  official  bond. 

The  circuit  court  decreed  the  foreclosure,  finding  there 
to  be  due  to  the  complainant  upon  the  note  and  mort^'ao'e 
$2,395  principal  and  interest,  the  decree  being  entered 
March  14,  1876.  This  was  less  than  the  principal  of  the 
note,  and  less  than  the  sum  paid  for  the  note  and  mortgage 
with  interest  computed  from  the  dates  of  payment,  and 
even  less  than  such  sum  and  interest  after  the  deduction  of 
the  complainant's  proportionate  share  of  one-eighth,  as  one 
of  the  eight  children  of  John  J.  Bucher.  The  basis  upon 
which  such  amount  was  found  due  by  the  decree  does  not 
appear.  The  decree  gave  to  the  defendants  as  much,  and 
more,  than  they  would  have  been  entitled  to  had  the  pur- 
chase of  the  note  and  mortgage  been  made  at  a  time  when 
the  complainant  was  acting  in  a  fiduciary  capacity  toward 
the  estate.     They  could  not  in  such  case  have  claimed  more 
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than  to  have  the  benefit  of  the  securities  on  the  terms  upon 
which  they  were  purchased. 

Upon  consideration  of  the  whole  case,  we  perceive  no 
sufficient  ground  for  disturbing  the  decree,  and  it  will  be 
affirmed. 

Decree  affirmed. 


City  of  Chicago 

v. 
Harriet  Allcock. 


Interest.  In  an  action  to  recover  for  damages  to  real  estate,  it  is  error  to 
instruct  the  jury  to  allow  interest  on  the  amount  of  damages  they  may  award, 
to  be  computed  from  the  time  the  damages  were  sustained. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Eichard  S.  Tuthill,  for  the  plaintiff  in  error. 

Mr.  A.  B.  Jenks  and  Mr.  A.  S.  Trude,  for  the  defend- 
ant in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

In  1873  the  city  of  Chicago  constructed  a  tunnel  from 
Lake  Michigan  to  near  the  corner  of  Twenty-second  street 
and  Ashland  avenue,  a  distance  of  about  six  miles.  The 
tunnel  ran  under  and  through  the  property  of  the  plaintiff, 
and  was,  as  appears  from  the  evidence,  nine  feet  high,  nine 
feet  wide,  and  below  the  surface  of  the  ground  about  sixty 
feet.  The  construction  of  the  tunnel  caused  a  depression 
on  the  surface  of  the  plaintiff's  lots  of  from  four  to  five  feet, 
at  its  center,  extending  in  every  direction  thirty  or  forty 
feet.  The  fences  and  buildings  on  the  property,  in  conse- 
quence of  the  sinking  of  the  earth,  were  seriously  damaged, 
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and  this  action  was  brought  to  recover  the  damages  sus- 
tained. On  a  trial  of  the  cause  before  a  jury  the  plaintiff 
recovered  a  verdict  and  judgment  for  $2,170;  to  reverse 
which  the  city  of  Chicago  has  prosecuted  this  writ  of  error. 
Two  grounds  are  relied  upon  to  reverse  the  judgment: 

1.  The  damages  are  excessive. 

2.  The  court  erred  in  instructing  the  jury  that  they 
should  allow  interest  on  the  amount  of  damages  awarded, 
to  be  computed  from  the  time  the  damages  were  sustained. 

We  do  not  deem  it  necessary  to  consider  the  question 
raised  in  regard  to  the  amount  of  damages,  as  the  judgment 
will  have  to  be  reversed  in  consequence  of  the  error  in  the 
instruction  in  regard  to  interest.  Interest  can  not  be 
recovered  in  this  State,  in  any  case,  except  where  the 
statute  authorizes  it.  At  common  law  it  could  be  recov- 
ered in  no  case  except  where  there  was  an  express  agree- 
ment to  pay.  Interest  may,  then,  be  regarded  as  depend- 
ing upon,  and  as  the  creature  of,  the  statute.  Madison 
County  v.  Bar tlett,  1  Scam.  67;  City  of  Pekin  v.  Reynolds, 
31  id.  529  ;  Illinois  Central  R.  R.  Co.  v.  Cobb,  Blaisdell 
&  Co.  72  id.  148. 

Section  2  of  chapter  74  of  Revised  Laws  of  1874,  page 
614,  which  is  the  statute  in  this  State  that  provides  for 
interest,  declares :  "  Creditors  shall  be  allowed  to  receive  at 
the  rate  of  six  per  cent  per  annum  for  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory  note,  or  other 
instrument  of  writing ;  on  money  lent  or  advanced  for  the' 
use  of  another  ;  on  money  due  on  the  settlement  of  account, 
from  the  day  of  liquidating  accounts  between  the  parties 
and  ascertaining  the  balance  ;  on  money  received  to  the  use 
of  another,  and  retained  without  the  owner's  knowledge ; 
and  on  money  withheld  by  an  unreasonable  and  vexatious 
delay  of  payment."  This  section  of  the  statute,  it  is  appar- 
ent, contains  no  provision  under  which  interest  could  be 
recovered  in  an  action  of  trespass  to  real  property. 

The  cases  of  Bradley  v.  Geiselman,  22  111.  494,  and 
Chicago  and  Northwestern  Railway  Company  v.  Schultz, 
25  — 86th  ill. 
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55  id.  421,  cited  and  relied  upon  by  the  plaintiff,  do  not 
apply  here.  In  the  first  case  cited,  personal  property  had 
been  taken  wrongfully,  and  converted  into  money,  while  this 
is  an  action  to  recover  damages  to  real  estate.  The  other 
case  was  trespass  to  personal  property,  and  the  recovery  of 
interest  was  there  sustained  on  the  authority  of  the  Bradley 
case.  Where  one-  person  unlawfully  takes  the  property  of 
another  and  converts  it  into  money,  it  is  but  reasonable,  as 
he  has  the  use  of  the  money,  that  he  should  be  required  to 
pay  interest  upon  the  same.  In  such  a  case  the  money  may 
be  regarded  as  "  withheld  by  an  unreasonable  and  vexa- 
tious delay  of  payment.' ' 

This  case  is,  however,  entirely  different  from  either  of  the 
cases  cited.  The  city  had  the  undoubted  right  to  make  the 
improvement,  and  in  the  exercise  of  that  right  it  had  the  power 
to  construct  the  tunnel  through  the  lands  of  the  plaintiff. 
If  in  making  the  improvement  the  property  of  plaintiff  was 
damaged,  the  city  would  be  bound  to  respond  in  damages ; 
but  the  damages  sustained  could  not  be  regarded  a  debt  due 
from  the  city  until  the  same  was  ascertained  by  a  jury,  nor 
could  the  city  be  regarded  as  withholding  money  fyy  an 
unreasonable  and  vexatious  delay  of  payment. 

The  plaintiff  occupied  merely  this  position :  her  property 
had  been  damaged  by  the  city  in  the  exercise  of  a  lawful 
right ;  those  damages  were  unknown  and  unliquidated  ;  and 
the  amount  of  the  damages,  whatever  they  were,  could 
form  no  basis  upon  which  interest  could  be  computet!,  until 
they  had  been  ascertained  by  a  jury  and  reduced  to  a  judg- 
ment. For  the  error  indicated,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Edwin  E.  Kendall 

v. 
Samuel  A.  Brown. 

1.  Evidence  —  to  show  negligent  and  unskillful  treatment  of  fractured  limb. 
In  a  suit  against  a  physician  and  surgeon  for  negligent  and  unskillful  treatment 
of  one  in  the  reduction  of  a  fractured  limb,  evidence  as  to  the  treatment  of  the 
plaintiff  for  bilious  attacks  caused  in  whole  or  in  part  by  the  shock  to  the  sys- 
tem resulting  from  the  fracture,  and  the  confinement  necessarily  following,  or 
induced  by  any  other  cause,  is  pertinent  and  proper,  as  showing  whether  the 
proper  treatment  was  employed  to  effect  a  speedy  and  permanent  restoration 
of  the  fractured  limb. 

2.  Instruction — may  he  limited  by  others  when  too  general.  Although  an 
instruction,  considered  by  itself,  is  too  general,  yet  if  it  is  properly  limited  by 
others  given  on  the  other  side,  so  that  it  is  not  probable  it  could  have  misled 
the  jury,  the  judgment  will  not  be  reversed  on  account  of  such  instruction. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller  &  Frost,  for  the  appellant. 

Messrs.  Douglass  &  Harvey,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  appeal  brings  before  us  the  record  in  an  action  on 
the  case,  in  the  court  below,  by  appellee  against  appellant, 
for  malpractice. 

Appellee,  in  November,  1872,  having  broken  his  leg,  by 
accident,  employed  appellant,  a  physician  and  surgeon,  to 
reduce  the  fracture  and  treat  him  on  account  thereof. 
Appellant  attended  upon  and  treated  appellee,  under  this 
employment,  from  the  3d  or  6th  of  November  until  the  1st 
of  the  following  December,  when  he  was  discharged  and 
another  surgeon  employed.  Appellee  suffered  long  and 
severely ;  the  leg  that  was  fractured  is  now  shorter  by  con- 
siderable than  his  other  leg,  and  he  is  permanently  disabled 
in  that  limb  to  an  extent  that  prevents  his  pursuing,  with 
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any  degree  of  success,  all  avocations  requiring  much 
walking  —  all,  as  he  claims,  in  consequence  of  the  unskillful 
and  negligent  professional  treatment  of  appellant. 

The  case  was  before  us  at  the  September  term,  1874,  on 
the  appeal  of  the  present  appellant,  and  was  reversed  for 
error  of  the  court  below  in  refusing  to  give  to  the  jury  an 
instruction  asked  by  him.  The  evidence  on  the  last  trial 
was,  iu  general,  but  slightly  different  from  that  on  the 
former  trial,  though  we  think  something  more  favorable  to 
appellee.  But  one  instruction  was  given,  at  the  instance  of 
appellee,  and  that  is  as  follows  : 

"  If  the  jury  believe,  from  all  the  evidence  in  this  case, 
that  the  plaintiff,  having  broken  his  leg,  employed  the 
defendant  as  his  physician  and  surgeon,  to  set  and  attend 
to  the  same,  and  that  the  defendant,  holding  himself  out  as 
a  physician  and  surgeon,  undertook  and  entered  upon  such 
employment,  and  for  a  considerable  time  had  charge  of  the 
same,  then  the  plaintiff  was  entitled  to  receive  the  care, 
attention  and  skill  of  an  ordinarily  skilled  physician  and 
surgeon.  And  if,  from  the  evidence  in  this  case,  the  jury 
believe  that  said  plaintiff  did  not  receive  from  the  defendant 
such  care,  attention,  and  skill,  and  that  iu  consequence  of 
not  receiving  the  same,  and  without  fault  on  his  part, 
suffered  increased  pain,  suffering,  and  injury,  then  the  jury 
are  instructed  that  the  defendant  is  liable,  and  the  jury  will 
render  a  verdict  for  the  plaintiff,  and  assess  his  damages  as 
found  from  all  the  evidence  in  the  case,  at  some  amount 
not  exceeding  the  three  thousand  dollars  claimed  by  the 
plaintiff  in  his  declaration." 

Appellant  makes  no  objection  to  this  instruction  as  a  gen- 
eral statement  of  the  law,  but  insists  that  it  was  not  prop- 
erly limited,  because  the  charge  in  the  declaration  relates 
only  to  "  the  improper  setting  and  bandaging  of  the  broken 
limb,  and  keeping  the  bones  in  place,  and  using  proper 
splints  and  supports,  etc. ,  for  this  purpose  ;  the  application 
of  improper  splints;  the  neglect  to  make  proper  extension 
of  the  leg,  and  so  carlessl)r,  negligently    and    unskillifully 
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treating  and  attending  said  ]eg  that  the  plaintiff  lost  the 
use  of  his  leg,"  etc.  ;  but  that  there  was  also  introduced  a 
considerable  amount  of  evidence  upon  the  trial  "as  to  the 
general  treatment  by  the  appellant  of  the  appellee  during 
two  bilious  attacks,  and  in  respect  to  his  general  health,  and 
the  administration  of  various  remedies  for  his  bilious  condi- 
tion and  sickness."     And  it  is  therefore  argued  that  the 
jury  should  have  been  limited,  in  their  investigation,  to  the 
specific  charges  in  the  declaration,   while  by  this  instruction 
they  were  authorized  to  regard  and  take  into  consideration 
the  evidence  as  to  the  treatment  for  the  bilious  attacks,  etc. 
The  evidence  in  regard  to  appellee's  general  health,  his 
bilious  attacks  and  the  treatment  therefor,  seems  to  have 
been  admitted  without  objection  —  at  all  events,  its  admis- 
sion is  not  insisted  on  as  error.     If  it  was  not  pertinent  to 
the  issue,  its  admission  should  have  been  objected  to  ;  but 
we  think  it  was  pertinent,  and  liable  to  no  objection.     The 
bilious  attacks  were  supposed  by  the  witnesses  to  have  been 
caused  in  whole  or  in  part  by  the  shock  to  the  system  re- 
sulting from  the  fracture,  and  the  confinement  necessarily 
following ;    but   from   whatever   cause,    the    question  was, 
whether  treating  the  bilious  attacks  in  the  way  they  were 
treated  was  the  proper  treatment  in  order  to  effect  a  speedy 
and  permanent  restoration  of  the  fractured  limb.     There 
was  evidence  that   appellant   gave    appellee  a  preparation 
composed  in  part  of  calomel,  and  his  excuse  for  so  doing 
was  the  bilious  condition  of  appellee ;  and  there  was  other 
evidence  that  this  was  improper  treatment,  because  the  tend- 
ency of  calomel  is  to  destroy  the  plastic  lymph,  through 
the  agency  of  which  the  first  union  of  the  fractured  parts  is 
effected.       So,  it  is  manifest  the    evidence    was  pertinent 
under  the  charge  in  the  declaration  of  negligent  and  un- 
skillful treatment ;  and,    being   pertinent,    it   was    just   as 
proper  for  the  consideration   of  the  jury  as  any  other  evi- 
dence in  the  case.     But,  even  if  the  instruction  were  ob- 
noxious to  the  charge  of  being,  when  considered  by  itself, 
too  general,  it  is  so  limited  by  the  first  instruction,  given  at 
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the  instance  of  appellant,  that  it  is  not  probable  it  could 
have  misled  the  jury.     That  instruction  is  : 

"The  jury  are  instructed,  on  behalf  of  the  defendant, 
that  the  plaintiff  in  this  case  is  bound  to  prove  to  the  satis- 
faction of  the  jury,  by  a  preponderance  of  evidence,  some 
one  or  more  of  the  charges  of  negligence  contained  in  the 
declaration,  and  that  these  charges  relate  to  the  setting  or 
reducing  the  fracture  of  the  plaintiff's  leg,  and  also  to  the 
subsequent  treatment  thereof,  and  unless  the  jury  are  sat- 
isfied by  the  evidence  in  this  case  that  the  leg  was  not 
properly  set  in  the  first  instance,  or  that  the  subsequent 
treatment  of  the  leg,  by  the  defendant,  was  unskillful  and 
improper,  to  such  an  extent  as  to  show  actual  want  of  ordi- 
nary or  reasonable  skill,  or  care  and  attention  to  said  leg, 
so  that  in  consequence  of  such  want  of  reasonable  skill  or 
care  on  the  part  of  the  defendant  the  leg  was  injured  or 
shortened,  or  plaintiff  thereby  sustained  damage  or  injury 
in  respect  to  said  leg,  then  it  will  be  the  duty  of  the  jury 
to  render  a  verdict  in  favor  of  the  defendant." 

There  is  no  repugnancy  between  appellee's  instruction 
and  this,  and  this  supplements  what  is  claimed  to  be  omit- 
ted in  that. 

There  were  seven  instructions,  several  of  them  lengthy, 
given  at  appellant's  instance,  presenting  every  plausible 
phase  of  his  case  as  favorably  as  he  could  desire  it  should 
be  presented,  and  it  is  impossible  to  say  that  the  legal  aspect 
of  his  case  was  not  fully  and  fairly  presented  to  the  jury. 

We  have  carefully  read  all  the  evidence,  and  also  the 
lengthy  and  very  able  argument  of  appellant's  counsel,  and 
their  reply  to  the  argument  of  appellee's  counsel,  and,  hav- 
ing done  so  and  given  the  question  full  consideration,  we 
are  not  convinced  that  we  ought  to  disturb  the  judgment 
purely  on  the  question  of  fact.  The  evidence  is  voluminous, 
and  its  discussion  at  length  can  subserve  no  useful  purpose 
here.  It  is  sufficient  to  say,  there  was  evidence  tending  to 
show  that  appellee  did  not  receive  from  appellant  the  care, 
attention    and  skill  of  an  ordinarily  skilled  physician  and 
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surgeon  ;  and,  although  there  was  evidence  strongly  tending 
to  prove  the  opposite,  the  preponderance  that  way  is  not 
sufficient  to  warrant  us  in  interfering. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig,  having  been  of  counsel  for  appellee 
in  the  circuit  court,  took  no  part  in  the  consideration  of 
the  case. 


Michael  Tearney  et  al. 

v. 

Charles  C.  Smith. 


1.  Commissioners  of  highways  —  liability  for  injury  from  constructing 
ditches,  etc.,  along  road.  Commissioners  of  highways  are  individually  liable  in 
an  action  on  the  case  for  making  a  drain  or  ditch,  and  a  grade  or  embankment, 
so  near  the  land  of  a  party,  and  in  so  unskillful  and  careless  a  manner,  as  to 
cause  the  rain  and  surface  water  running  from  such  drain  to  flow  upon  the 
plaintiff's  premises  to  his  injury. 

2.  The  work  of  constructing  or  repairing  a  public  highway  is  not  a  judicial, 
but  a  ministerial,  act,  and  must  be  performed  with  a  proper  regard  to  in- 
dividual rights  as  well  as  the  public  accommodation,  and  for  the  negligent 
performance  of  ministerial  acts  the  commissioners  of  highways  are  personally 
responsible  if  injury  results  to  others. 

3.  Condemnation  oe  land  — for  road,  what  rights  acquired  by.  The  acqui- 
sition of  land  by  condemnation  for  a  public  road,  and  the  payment  of  the  damages 
awarded  to  the  owner,  will  give  the  public  the  right  to  construct  a  highway 
over  it  in  the  mode  and  manner  deemed  most  expedient,  and  the  owner  can  not 
afterwards  recover  for  injuries  then  shown  that  he  must  unquestionably  suffer; 
but  such  condemnation  is  no  bar  to  a  suit  by  the  land  owner  for  a  subsequent 
injury  growing  out  of  negligence  and  unskillfulness  in  the  public  authorities  in 
constructing  drains  in  the  highway,  resulting  in  serious  injury  to  the  owner. 

4.  Use  oe  one's  own  property  —  to  whom  rule  applies.  The  maxim  that 
no  one  has  a  right  to  use  his  own  so  as  to  injure  another,  applies  as  well 
to  townships  as  to  incorporated  cities  and  natural  persons.  Such  bodies 
must  exercise  their  rights  in  such  a  manner  as  to  inflict  no  avoidable  injury 
upon  an  individual. 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 
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Statement  of  the  case. 

This  was  an  action  on  the  case,  by  Charles  C.  Smith 
against  Michael  Tearney,  Peter  Corbin,  and  Dennis  Scan- 
Ian,  who  were  commissioners  of  highways.  The  declara- 
tion,  omitting  the  formal  parts,  charged  as  follows  : 

"For  that  whereas  the  said  plaintiff,  heretofore  and  at 
the  time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  was,  and  from  thence  hitherto  has  been,  and 
still  is,  lawfully  possessed  of  certain  lands  and  premises, 
with  the  appurtenances,  situate  in  the  county  aforesaid, 
which  said  land  and  premises  the  said  plaintiff,  before  and 
at  the  time  as  aforesaid,  used  ancf  enjoyed,  and  of  right 
ought  to  have  used  and  enjoyed,  and  still  of  right  ought  to 
use  and  enjoy,  to  wit,  in,"  etc.;  "nevertheless  the  said 
defendants,  acting  at  the  time  aforesaid,  and  lonsr  before 
and  hitherto  have  acted  and  still  act,  as  commissioners  of 
highways  of  the  township  of  Wilmington  in  the  county 
aforesaid,  having  the  care  and  superintendence  of  the  high- 
ways and  bridges  therein,  contriving  and  unjustly  intending 
to  injure,  prejudice  and  aggrieve  the  said  plaintiff  in  the 
possession,  use,  occupation  and  enjoyment  of  his  said  lands 
and  premises,  and  to  render  the  same  incommodious  and 
unfit  for  tillage,  and  of  little  or  no  use  or  value  to  the  said 
plaintiff,  whilst  the  said  plaintiff  was  so  possessed  thereof 
and  so  used  and  enjoyed  the  same  as  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid  and  in,"  etc.,  "  wrongfully  and 
unjustly  cut,  dug,  and  made,  and  caused  and  procured  to 
be  cut,  dug,  and  made,  a  certain  ditch,  drain,  trench,  and 
channel,  and  wrongfully  and  unjustly  built  thereupon, 
made,  and  erected,  and  caused  and  procured  to  be  built 
thereupon,  made,  and  erected,  a  certain  grade,  embank- 
ment and  repair  near  to  the  said  lands  and  premises  of  the 
said  plaintiff  in  so  careless,  negligent,  and  improper  a  man- 
ner, and  kept  and  continued  the  said  ditch,  drain,  trench, 
and  channel,  and  the  said  grade,  embankment,  and  repair, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  that 
by  reason  thereof  afterwards,  to  wit,  on  the  day  and  year 
aforesaid  and  on  divers  other  times  afterwards,  and  before 
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the  commencement  of  this  suit,  divers  large  quantities  of 
rain  water,  and  surface  water,  and  standing  water  ran  and 
flowed  from  the  said  ditch,  drain,  trench,  and  channel,  and 
from  and  along  the  said  grade,  embankment,  and  repair, 
down  to,  upon,  and  against,  and  into  the  said  lands  and 
premises  of  the  said  plaintiff,  and  walls,  banks,  ditches, 
fences,  soil,  and  other  parts  thereof  and  therein  being,  and 
thereby  greatly  injured  and  damaged  the  said  lands  and 
premises  of  the  said  plaintiff,  and  the  said  fences,  walls, 
banks,  ditches,  soil,  and  other  parts  thereof,  and  by  reason 
of  the  premises  the  said  lands  and  premises  of  the  said 
plaintiff  became  and  were  and  are  wet,  swampy,  and  less  fit 
for  use,  occupation,  and  cultivation  ;  and  also,  by  reason  of 
the  premises,  the  rain  water,  surface  water,  and  standing 
water  aforesaid  ran  and  flowed  in  a  different  direction  or 
channel,  and  with  much  greater  force  and  increased  violence 
and  impetuosity  than  it  of  right  ought  to  have  and  other- 
wise would  have  done,  unto  and  against  the  lands  and 
premises  of  the  said  plaintiff,  and  the  fences,  banks,  walls, 
soil,  and  other  parts  thereof  as  aforesaid,  and  undermined, 
washed  away,  damaged,  and  destroyed  the  said  lands  and 
premises  of  the  said  plaintiff,  and  the  fences,  banks,  walls, 
soil,  and  other  parts  thereof,  whereby  the  plaintiff  has 
suffered  great  damages,  to  wit,"  etc. 

The  defendants  pleaded  not  guilty,  and  a  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  $100. 

Messrs.  Munn  &  Munn,  for  the  appellants. 

Messrs.  Burton  &  Smith  and  Mr.  G.  D.  A.  Parks,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Will  county, 
to  reverse  a  judgment-  recovered  therein  by  Charles  C. 
Smith,  plaintiff,  and  against*Michael  Tearney,  Peter  Corbin, 
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and  Dennis  Scanlan,  defendants,  in  an  action  on  the  case. 
The  gravamen  of  the  action  was,  the  careless,  improper, 
and  negligent  manner  in  which  the  defendants,  as  commis- 
sioners of  highways  of  the  town  of  Wilmington,  cut  and 
dug  a  drain,  ditch,  trench,  and  channel,  and  a  grade  and 
embankment,  so  near  the  premises  of  the  plaintiff,  and  so 
unskillfully,  as  to  cause  the  rain  and  surface  water  running 
from  these  ditches  and  drains  into  and  upon  the  lands  of  the 
plaintiff,  to  their  injury  and  to  the  injury  of  certain  walls, 
fences,  and  ditches  which  plaintiff  had  made  upon  his  prem- 
ises to  carry  off  the  surplus  water. 

The  facts  were  sufficiently  established  that  the  unskillful 
and  careless  manner  in  which  the  defendants  discharged 
their  duty  as  highway  commissioners,  in  this  regard,  in- 
flicted a  serious  injury,  but  they  insist,  on  this  appeal,  that 
as  the  land  so  graded  and  ditched  had  been  theretofore  con- 
demned for  the  use  of  a  highway,  and  all  the  damages 
assessed  fully  paid  to  plaintiff,  all  right  of  action  is  gone.  It 
is  claimed  by  appellants,  where  land  has  been  regularly 
condemned  for  a  public  purpose,  the  compensation  awarded 
as  damages  for  such  condemnation  includes  all  the  damages, 
present  and  prospective,  direct  and  consequential,  that 
would  or  could  result  to  the  land  not  taken  in  the  construc- 
tion of  the  improvement  upon  the  land  so  taken  for  such 
public  purpose. 

This  proposition  is  the  basis  of  appellants'  defense,  and 
most  strongly  pressed  upon  our  attention.  It  is  true,  some 
twenty  years  prior  to  the  acts  of  which  complaint  is  made, 
appellee  being  the  owner  of  the  land,  he,  with  others,  signed 
a  petition  for  the  establishment  of  the  road  in  question ;  the 
road  was  laid  out,  appellee  receiving  such  compensation  as 
was  then  awarded  him,  whether  for  the  value  of  the  land 
actually  taken  or  as  damages  to  adjacent  lands  does  not 
appear. 

By  the  condemnation  of  this  land  the  public  had  an  un- 
doubted right  to  construct  a  highway  over  it,  which  was 
done  in  a  mode  and  manner  then  deemed  most   expedient. 
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In  conformity  with  this  action  of  the  public  authorities,  ap- 
pellee was  at  great  expense  in  making  ditches  and  drains  to 
carry  from  his  cultivated  fields  the  surplus  water.  Appellee 
received  compensation  for  those  injuries,  if  any  such  were 
estimated,  which  it  was  then  shown  he  must  unquestionably 
suffer,  but  not  for  remote,  possible,  and  uncertain  injuries. 
It  could  not  then  be  known  that  highway  commissioners, 
regardless  of  private  rights,  and  careless  and  unskillful  in 
the  conduct  of  their  business,  would,  at  a  future  time,  years 
thereafter,  be  found  in  office,  who,  by  ill-adapted  artificial 
means,  should  inflict  a  grievous  injury  upon  the  proprietor 
of  the  adjacent  lands. 

We  think  the  principle  underlying  this  case  has  been 
often  recognized  and  sanctioned  by  this  court,  and  that  is, 
the  public  has  no  right  so  to  use  its  own  as  to  injure  another. 
This  principle  obtains,  as  well,  it  seems  to  us,  to  townships 
as  to  incorporated  cities.  The  cases  of  JSTevins  v.  Peoria,  41 
111.  502,  and  PehhiY.  Brereton,  67  id.  477,  fully  establish  the 
principle  that  cities  must  exercise  their  rights  in  such  man- 
ner as  to  inflict  no  avoidable  injury  upon  an  individual. 

As  to  the  negligence  of  the  defendants,  the  proof  is  suffi- 
cient. Intelligent  men  testified  that,  had  the  channels  made 
by  appellants  been  continued,  or  a  ditch  constructed  along  the 
road  to  the  creek  upon  the  west,  or  by  connecting  with 
appellee's  long-established  ditch  leading  to  this  creek,  by 
another  ditch  and  at  a  reasonable  cost,  the  highway  would 
have  been  well  drained  and  appellee's  premises  uninjured. 
Appellee  offered  to  pay  one-half  the  cost  of  a  ditch  to 
the  creek,  but  appellants  declined  to  pay  more  than  one- 
fourth  the  expense. 

There  is  no  doubt,  from  the  testimony,  that  appellants 
so  constructed  the  grade  of  this  road  as  to  cause  an  inju- 
rious flow  of  water  upon  appellee's  premises,  and  which 
could  have  been  reasonably  avoided.  The  work  of*  con- 
structing or  repairing  a  public  highway  is  not  a  judicial, 
but  a  ministerial,  act,  and  must  be  performed  with  a  proper 
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regard  to  individual  rights  as  well  as  the  public  accommoda- 
tion. Commissioners  of  highways  are  only  in  a  very  limited 
sense  judicial  officers ;  repairing  a  highway  is  not  of  that 
character.  For  the  negligent  performance  of  ministerial  acts 
they  are  personally  responsible  if  injury  results  to  others. 
There  are  strong  indications  in  this  case  of  a  want  of  that 
care  which  prudent  men  exercise  in  the  management  of  their 
own  concerns,  and  a  seeming  recklessness  of  plaintiff's 
rights. 

Entertaining  these  views,  we  are  of  opinion  the  court 
properly  disposed  of  the  instructions  asked  on  both  sides. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


William  Fitzgerald 

v. 
Josiah  E.  Kimball. 


1.  Process  —  contradicting  return  of  service.  Where  a  constable's  return 
to  a  summons  issued  by  a  justice  of  the  peace  shows  a  due  service  on  the  de- 
fendant by  reading  the  same,  the  law  will  not  permit  the  defendant  to  contra- 
dict the  official  return,  and  thereby  show  a  cause  for  reviewing  a  case  by 
certiorari,  instead  of  by  appeal.  9 

2.  Certiorari  —  excuse  for  not  appealing.  Where  the  officer's  return 
shows  service  of  the  summons  issued  by  a  justice  of  the  peace,  the  defendant 
must  be  held  guilty  of  negligence  if  he  does  not  appear  and  defend  before  the 
justice  of  the  peace,  and  can  not  be  heard  to  excuse  his  not  appealing  in  the 
ordinary  way  on  the  ground  that  no  service  was  had  on  him  in  fact,  and,  there- 
fore, he  was  ignorant  of  the  judgment.     The  officer's  return  is  conclusive  as  to 


Appeal  from  the  Circuit  Court  of   Cook  County;   the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Mr.  B.  Walsh,  for  the  appellant. 

Messrs.  Barnum  &  Crane,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court  : 

This  was  a  case  taken  to  the  circuit  court  from  the  judg- 
ment of  a  justice  of  the  peace,  by  a  writ  of  certiorari 
ordered  by  the  circuit  court  upon  a  petition  under  the  oath 
of  the  defendant  in  the  judgment. 

.On  motion  of  the  plaintiff,  made  after  the  transcript  and 
papers  before  the  justice  were  brought  to  the  circuit  court, 
the  circuit  court  quashed  the  writ  of  certiorari,  dismissed 
the  appeal,  and  the  defendant  appeals  to  this  court. 

The  only  error  assigned  here  questions  the  correctness  of 
that  order  of  the  circuit  court. 

On  an  examination  of  the  record,  the  majority  of  the 
court  are  of  the  opinion  that  the  circuit  court  decided  cor- 
rectly. 

The  summons  before  the  justice,  when  brought  before  the 
circuit  court,  constituted  a  part  of  the  record  in  the  case. 
It  thus  appeared  that  the  summons  was  issued  upon  April 
20,  1876,  by  Justice  Pollok  (returnable  on  the  25th  day  of 
that  month),  and  delivered  to  a  constable  for  service,  and 
that  on  the  21st  day  of  that  month  the  constable  returned 
the  same,  with  an  indorsement  duly  signed  by  him,  saying 
that  he  served  the  same,  by  reading  it  to  the  defendant,  on 
April  21,  1876. 

The  statements  of  the  petition  in  an  argumentative  re- 
cital attempt  to  show  that  there  was  in  fact  no  service  of 
this  summons. 

The  law  does  not  permit  a  party,  in  such  a  case,  to  con- 
tradict the  official  return  of  an  officer.  This  return  must 
be  treated  as  absolutely  true,  and,  if  true,  the  appellant 
was  guilty  of  negligence  in  not  making  his  defense,  if  any  he 
had,  before  the  justice  of  the  peace.  He  can  not  be  heard 
under  such  circumstances  to  allege  that  the  judgment  was 
not  the  result  of  negligence  on  his  part,  or  to  say  (as  an 
excuse  for  not  taking  an  appeal  in  the  ordinary  way)  that 
he  was  ignorant  of  the  existence  of  the  judgment.  If  in 
fact  the  summons  was  served  on  him  on  April  21,  1876, 
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as  stated  in  the  return  of  the  officer  (and  this  must  be 
taken  as  true),  he  had  the  means  of  knowing  of  the  judg- 
ment, and  it  was  his  own  fault  if  he  did  not  know  it.  He 
fails  to  satisfy  us  that  the  judgment  was  not  the  result  of 
his  own  negligence,  and  he  fails  to  show  that  it  was  not  in 
his  power  to  take  an  appeal  in  the  ordinary  way.  The 
judgment  of  the  circuit  court,  in  our  judgment,  was  correct, 
and  must  be  affirmed. 

Judgment  affirmed. 


The  Singer  Manufacturing  Company 

v. 

Mary  E.  May. 

1.  New  trial  —  trial  without  party's  presence  or  knowledge.  In  order  to 
entitle  a  party  to  have  a  verdict  set  aside  and  a  new  trial  awarded,  where  the 
trial  was  had  in  his  absence,  but  on  the  regular  call,  he  must  show  that  he 
exercised  proper  diligence  to  avoid  the  result,  and  it  must  also  affirmatively 
appear  that  injustice  has  been  done. 

2.  An  affidavit  for  a  new  trial,  made  by  an  agent  of  a  corporation  defendant, 
that  he  understood  certain  attorneys  had  charge  of  the  case  taken  to  the  circuit 
court  by  appeal,  without  showing  how  he  obtained  such  understanding,  and 
which  fails  to  state  he  or  any  other  agent  ever  spoke  to  the  attorneys  to  defend, 
or  that  any  preparation  for  trial  was  made,  the  attorneys  denying  that  they  ever 
were  employed,  fails  to  show  diligence,  or  any  ground  for  giving  a  new  trial. 

3.  Appearance — presumption  in  appeal  case.  "Where  an  appeal  case — the 
appeal  being  perfected  before  the  justice  —  is  placed  upon  the  trial  calendar  in 
the  courts  of  Cook  county,  it  will  be  presumed  that  the  appellee,  the  plaintifF, 
entered  his  appearance  ten  days  before  the  term,  unless  the  bill  of  exceptions, 
taken  on  a  motion  to  set  aside  a  verdict  on  an  ex  parte  trial,  shows  when  it 
was  entered. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Messrs.  Caulfield,  Patton  &  Honore  and  Mr.  John 
W.  Sho Walter,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  early  part  of  July,  1874,  appellee  commenced  a 
suit  before  a  justice  of  the  peace  of  Cook  county  against 
appellant,  and  on  a  trial  recovered  a  judgment  for  $35 
and  costs  of  suit.  Defendant  perfected  an  appeal  to  the 
circuit  court  of  that  county,  and  at  the  March  term,  1876, 
the  cause  being  regularly  called  and  no  one  answering  for 
defendant,  the  case  was  tried  by  a  jury,  when  a  verdict  was 
rendered  for  plaintiff,  for  the  sum  of  $175  and  costs  of  suit. 
During  the  term  defendant  entered  a  motion  to  set  aside  the 
verdict,  and  for  a  new  trial,  but  the  court  overruled  the 
motion,  and  defendant  appeals. 

On  the  hearing  of  the  motion  appellant  read  affidavits  in 
support  thereof,  from  which  it  appears  that  the  agent  under- 
stood that  a  firm  of  attorneys  had  charge  of  the  case,  but 
the  attorneys  claim  they  were  not  retained  for  the  pur- 
pose ;  that  through  this  misunderstanding  the  company  had 
no  notice  that  the  cause  was  in  the  call,  or  even  on  the  cal- 
endar, and  knew  nothing  whatever  of  any  action  in  the  case 
until  informed  by  the  attorneys  of  the  company  in  several 
other  cases,  but  who  were  not  in  this  case,  that  the  judg- 
ment had  been  rendered ;  that  the  transaction  out  of  which 
the  suit  originated,  as  is  stated  in  the  affidavits,  was  a  con- 
tract for  the  company  to  furnish  to  appellee  a  sewing 
machine  worth  $85,  for  the  term  of  fifteen  months,  she  to 
pay  certain  sums  monthly  as  rent ;  that  the  machine  was 
furnished  to  her  in  April,  1874,  and,  not  complying  with  the 
agreement,  it  was  agreed,  in  June  following,  that  the  com- 
pany should  take  the  machine  into  possession,  and  that 
future  arrangements  were  to  be  made  by  which  it  should  be 
restored  to  appellee,  but  which  never  were  made  by  her,  and 
she  in  the  early  part  of  July  following  brought  this  suit. 

The  question  presented  by  this  record  is  whether  appel- 
lant has  shown  diligence  in  preparing  for  trial  in  the  court 
below.  We  see  from  the  affidavit  of  the  agent  that  he 
understood  that  certain  attorneys  had  charge  of  the  case, 
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but  they  deny  they  ever  had.  He  does  not  explain  how  he 
obtained  that  understanding,  nor  does  he  show  that  he  or 
any  other  agent  of  the  company  ever  spoke  to  them  or  any 
other  attorney  on  the  subject  of  retaining  them.  There  is 
nothing  appearing  that  any,  the  slightest,  effort  was  ever 
made  to  employ  counsel,  or  in  fact  to  make  any  preparation 
for  a  trial.  It  seems  after  the  appeal  was  taken  no  further 
attention  was  given  to  the  case. 

It  is  true,  according  to  the  statements  in  the  affidavits, 
the  judgment  appears  to  be  very  large,  but  we  can  not  know 
but  the  evidence  adduced  before  the  jury  may  have  required 
it,  and  such  is  the  presumption  until  rebutted. 

The  affidavit  does  not  state  that  appellee  had  no  other 
claim  against  appellant.  It  states  that  she  had  this  claim, 
growing  out  of  the  agreement,  but  does  not  negative  other 
claims  and  demands.  In  such  a  case  as  this,  the  party,  to 
show  an  abuse  in  the  discretion  of  the  court,  requiring  a 
reversal,  must  show  that  there  has  been  exercised  proper 
diligence  to  avoid  the  result,  and  it  must  affirmatively  appear 
that  injustice  has  been  done.  In  these  particulars  these 
affidavits  are  entirely  wanting. 

The  appeal  in  this  case  was  perfected  before  the  justice  of 
the  peace,  and  according  to  the  case  of  Boyd  v.  Kocher,  31 
111.  295,  appellee  was  in  court,  and  a  summons  was  not  re- 
quired. And  the  case  appearing  on  the  trial  calendar,  the 
presumption  is  that  she  must  have  entered  her  appearance 
to  have  it  placed  there,  and,  if  so,  that  would  be  a  sufficient 
appearance  if  more  than  ten  days  before  the  term.  And  as 
the  want  of  a  proper  appearance  was  assigned  as  one  of  the 
reasons  for  setting  aside  the  verdict,  and  the  bill  of  excep- 
tions fails  to  show  the  appearance  was  not  in  time,  we  must 
presume  it  was,  and  the  court  acted  properly  in  disallowing 
that  as  a  ground  for  setting  aside  the  verdict.  Perceiving 
no  error  in  this  record,  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 
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William  F.  Petillon 

v. 

William  Gilman. 

Appeal  —  dismissing  for  failure  to  justify  security.  Where  an  appeal  bond 
is  approved  by  the  clerk  it  will  be  presumed  that  the  security  is  sufficient,  and 
where  no  ground  is  shown  therefor,  as,  the  insufficiency  of  the  security,  it  is 
error  to  require  the  surety  to  justify  and  to  dismiss  the  appeal  for  non-compli- 
ance with  such  rule. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Omar  Bushnell,  for  the  appellant. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  error  assigned  is  in  the  dismissal  of  an  appeal  from 
a  justice  of  the  peace  for  non-compliance  with  a  rule  to 
h&ve  the  surety  on  the  appeal  bond  justify  in  open  court,  or 
to  file  a  new  appeal  bond. 

The  appeal  from  the  justice  of  the  peace  had  been  taken 
to  the  Superior  Court  of  Cook  County  —  the  appeal  bond 
having  been  filed  with  the  clerk  of  the  court  and  approved 
by  him.  June  5,  1876,  plaintiff's  attorney  gave  notice  in 
writing  to  defendant's  attorney  that  on  June  6,  1876,  he 
would  move  the  court  for  a  rule  on  the  defendant  to  justify 
surety  and  perfect  appeal  bond  in  the  case.  In  pursuance 
whereof,  and  on  motion  made,  the  court,  on  June  6,  1876, 
entered  a  rule  on  the  defendant  to  justify  surety  or  file  a 
new  appeal  bond  by  June  13,  1876,  the  defendant's  counsel 
objecting  to  the  entry  of  any  rule,  as  the  bond  appeared  to 
be  sufficient.  On  June  15,  1876,  on  motion  of  plaintiff's 
counsel,  the  court  dismissed  the  appeal  for  non-compliance 
with  the  rule.  The  bill  of  exceptions  shows  that  nothing 
more  than  as  above  was  offered,  heard,  or  filed  in  support 
of  the  motions. 

We  perceive  no  objection  to  the  appeal  bond  in  point  of 
26  —  86th  ill. 
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form.  No  grounds  were  shown  for  the  rule  —  no  evidence 
whatever  having  been  given  of  the  insufficiency  of  the  secu- 
rity—  and  the  court  erred  in  dismissing  the  appeal.  The 
statute  authorizes  the  clerk  of  the  court  to  approve  the 
appeal  bond,  and  when  he  does  so,  the  presumption  is  that 
the  security  is  sufficient,  until  rebutted  by  some  showing  to 
the  contrary.  The  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  City  of  Joliet 

v. 
Sarah  M.  Seward. 


1.  Municipal  corporation's — how  far  liable  for  acts  of  individuals.  In 
a  suit  against  a  city  to  recover  for  personal  injury  received,  caused  by  per- 
mitting blasting  in  the  street  by  individuals,  and  thereby  frightening  and 
causing  a  team  to  run  away  with  the  plaintiff,  it  is  error  to  refuse  evidence  on 
the  defense  that  the  persons  in  charge  of  the  work  were  expressly  told  by  an 
alderman  of  the  city  that  no  blasting  should  be  done. 

2.  When  blasting  of  stone  is  done  in  a  city,  not  by  the  city,  but  for  and 
under  a  contract  with  a  private  citizen,  and  such  blasting  is  done  in  violation 
of  express  directions  given  by  city  officers,  or  done  without  their  knowledge, 
the  city  will  not  be  responsible  for  any  injury  caused  by  it.  Municipal  cor- 
porations are  not  responsible  for  every  unauthorized  act  that  may  be  done  by 
any  one,  resulting  in  injury,  directly  or  indirectly,  to  persons  traveling  the 
streets. 

3.  Instructions — referring  to  facts  having  no  bearing.  In  a  suit  by  a  per- 
son to  recover  for  an  injury  caused  by  blasting  in  the  streets  and  frightening  of 
horses,  it  is  erroneous  in  the  instructions  to  refer  to  the  condition  of  the  streets 
as  showing  negligence,  when  the  condition  of  the  streets  had  no  connection 
whatever  with  the  injury  to  the  plaintiff. 

4.  Negligence — rule  of  comparative.  An  instruction  on  the  question  of 
comparative  negligence,  that  even  if  the  plaintiff  was  guilty  of  negligence, 
that  fact  does  not  destroy  his  right  to  recover,  if  the  negligence  of  the  defend- 
ant was  so  much  greater  than  that  of  the  plaintiff  as  to  clearly  preponderate 
and  outweigh  it,  is  clearly  erroneous.  The  case  of  the  Chicago,  Burlington 
and  Quincy  Railroad  Company  v.  Payne,  49  111.  449,  so  far  as  it  declares  any 
such  doctrine,  has  been  expressly  overruled  in  subsequent  cases. 

5.  Same  —  on  the  part  of  the  plaintiff.    Where  the  plaintiff  placed  herself  in 
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the  care  of  her  husband  and  submitted  her  personal  safety  to  his  keeping,  and 
he  left  her  in  a  carriage  in  a  public  street,  and  during  his  absence  the  horses 
were  frightened  by  the  blasting  of  rock  in  the  street  and  ran  away  with  her,  it 
is  a  question  of  fact  that  may  well  be  left  to  the  jury,  in  a  suit  by  her  against 
the  city  to  recover  damages,  whether  the  injury  was  not  caused  by  the 
negligence  of  her  husband,  in  whose  care  she  was. 

Appeal  from  the  Circuit  Court  of  Will  County  ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Plaintiff,  with  her  husband,  came  into  the  city  of  Joliet, 
and  the  carriage  drawn  by  horses,  in  which  they  rode,  was 
stopped  in  Jefferson  street,  when  the  husband  got  out  and 
went  into  a  store  near  at  hand  to  make  some  inquiry.  The 
place  where  the  team  was  stopped  was  near  where  the  owner 
of  the  adjoining  premises  was  having  an  inlet  sewer  con- 
structed from  premises,  to  connect  with  the  main  sewer  on 
Jefferson  street.  The  workman  engaged  had  come  upon 
rock,  and  it  became  necessary  in  the  prosecution  of  the  work 
to  do  blasting.  While  plaintiff  was  sitting  in  the  carriage 
during  the  absence  of  her  husband,  a  blast  was  discharged, 
which  so  frightened  the  horses  that  they  ran  away,  and  in 
their  flight  they  drew  the  carriage  against  the  sidewalk  with 
such  violence  as  threw  plaintiff  out,  either  upon  the  side- 
walk or  street,  by  which  she  sustained  severe  and  perhaps 
permanent  injury. 

In  the  original  declaration  it  is  averred  generally  it  was 
the  duty  of  defendant  to  keep  all  streets  within  the  corpo- 
rate limits  in  a  safe  condition  for  the  use  of  the  public ;  but 
that  which  it  is  averred  more  specifically  was  the  cause  of 
the  injury  to  plaintiff  was  that  defendant  permitted  blasting 
to  be  done  in  the  street,  which  caused  the  horses  attached 
to  the  carriage  in  which  plaintiff  was  riding  to  run  away, 
without  giving  any  notice  such  work  was  being  done.  No 
other  acts  of  negligence  are  charged  in  the  original  declara- 
tion. In  the  amended  declaration,  however,  after  averring 
the  duty  of  defendant  to  keep  all  streets  in  the  corporate 
limits  in  reasonable  repair  for  the  use  of  public  travel,  it  is 
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averred  defendant  negligently  suffered  and  permitted  a  large 
pile  of  stone,  earth,  gravel,  and  other  substance  to  be  and 
remain  in  the  street,  and  that  the  horses  attached  to  the  car- 
riage in  which  plaintiff  was,  ran  away  and  drew  the  carriage 
over  the  pile  of  stone  and  other  material  in  the  street,  by 
which  she  was  thrown  to  the  ground,  producing  severe 
injuries. 

Messrs.  House,  Hagar  &  Flanders,  for  the  appellant. 

Mr.  C.  B.  Garnsey,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  is  no  evidence  to  sustain  the  averment  in  the 
amended  declaration,  the  injury  to  plaintiff  was  in  conse- 
quence of  the  pile  of  stone  and  other  material  left  in  the 
street.  That  was  in  nowise  the  cause  of  the  accident,  and 
did  not  even  tend  to  produce  it.  It  is  very  clear  from  the 
testimony  given  by  both  parties  that  the  carriage  was  drawn 
against  the  sidewalk,  and  not  against  the  pile  of  stone  in  the 
street,  and  that  it  was  striking  against  the  sidewalk  that 
threw  plaintiff  out  of  her  carriage.  On  this  point  it  can 
hardly  be  said  there  is  any  conflict  in  the  testimony,  and 
this  branch  of  the  case  may  be  dismissed  without  further 
consideration. 

The  other  act  of  negligence  charged  is,  that  defendant 
permitted  persons  engaged  in  constructing  an  inlet  sewer  to 
do  blasting  without  giving  notice  of  danger  to  persons  in 
the  immediate  vicinity.  The  proof  is,  the  blast  that 
frightened  the  horses  was  the  first  one  that  had  been  dis- 
charged.  Whether  any  of  the  city  officers  had  any  knowl- 
edge the  persons  eugaged  in  constructing  the  sewer  were 
going  to  employ  blasting  as  a  means  of  doing  the  work  is  a 
matter  of  serious  doubt,  under  the  evidence.  An  offer  was 
made  to  prove  the  persons  having  charge  of  the  work  were 
expressly   told   by   an   alderman    of  the   city  that   in   the 
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*•  prosecution  of  the  work  no  blasting  should  be  done,"  but, 
an  objection  being  interposed,  that  privilege  was  denied. 
This  was  error.  The  very  question  submitted  was  whether 
defendant  had  negligently  permitted  parties  constructing 
the  sewer  to  use  blasting  in  doing  the  work.  How  could 
defendant  prevent  blasting  from  being  done  if  the  municipal 
officers  had  no  knowledge  it  was  to  be  done.  If  the  city 
officers  had  expressly  forbidden  the  use  of  blasting,  they 
could  not  anticipate  the  contractor  would  not  observe  the 
directions  given.  It  was  not  work  being  done  by  the  city, 
but  for  and  under  a  contract  with  a  private  citizen.  If  the 
blasting  was  done  in  violation  of  express  directions  given 
by  city  officers,  and  was  done  without  their  knowledge,  it  is 
not  perceived  how  defendant  is  responsible  for  any  injury 
caused  by  it.  As  we  had  occasion  to  say  in  another  case, 
a  municipal  corporation  is  not  liable  to  damages  for  every 
accident  that  may  occur  within  its  limits.  It  would  be  a 
most  ruinous  rule  to  adopt.  Its  officers  are  not  required  or 
expected  to  do  everything  that  human  energy  or  ingenuity 
can  do  to  prevent  injury  to  the  citizen.  When  they  have 
exercised  reasonable  care  in  this  regard,  they  have  dis- 
charged their  whole  duty  to  the  public.  It  devolves  upon 
all  citizens  using  public  thoroughfares  to  exercise  a  reason- 
able degree  of  care  and  caution  for  their  own  personal 
safety.  It  would  be  extending  the  liability  of  municipal 
corporations  beyond  anything  demanded  by  public  exigency, 
to  hold  them  responsible  for  every  unauthorized  act  that 
may  be  done  by  any  one  which  may  be  the  cause,  directly 
or  indirectly,  of  injury  to  persons  traveling  on  the  streets. 
Such  is  not  the  law. 

In  view  of  the  character  of  the  evidence,  we  think  the 
instructions  given  were  calculated  to  mislead  the  jury. 
Many  of  them  were  based  on  hypothetical  cases  not  war- 
ranted by  the  evidence.  The  injury  to  plaintiff  was  caused 
by  the  discharge  of  the  blast  frightening  the  horses,  and  not 
by  the  pile  of  stone  or  other  material  in  the  street,  nor  by 
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any  condition  of  the  excavation  or  any  other  obstructions 
in  the  street ;  yet  the  attention  of  the  jury  was  directed,  in 
almost  every  instruction,  to  the  condition  of  the  streets 
arising  from  these  causes,  as  indicating  a  want  of  care  on 
the  part  of  defendant  in  this  regard.  Obstructions  in  the 
street  had  no  connection  with  the  cause  that  produced  the 
injury  to  plaintiff.  The  primary  cause  was  the  discharge  of 
the  blast,  and  nothing  else.  There  is  absolutely  no  evidence 
the  streets  of  the  city  were  not  in  a  reasonably  safe  condi- 
tion. Certainly  there  was  no  just  ground  for  complaint 
on  that  score.  Had  it  not  been  for  the  discharge  of  the 
blast,  plaintiff  would  have  been  exposed  to  no  danger  in 
passing  over  the  streets.  So  far  as  the  instructions  directed 
the  attention  of  the  jury  to  defects  or  obstructions  in  the 
street  as  grounds  of  a  recovery  on  behalf  of  plaintiff,  they 
were  faulty,  and  should  not  have  been  given. 

The  thirteenth  instruction  given  for  plaintiff  does  not  state 
accurately  the  doctrine  of  comparative  negligence.  The 
principle  asserted  is,  even  if  plaintiff  was  guilty  of  negli- 
gence herself,  yet  that  fact  would  not  destroy  her  right  to 
recover  if  the  negligence  of  defendant  was  so  much  greater 
than  that  of  plaintiff  as  to  clearly  preponderate  and  out- 
weigh it.  That  is  not  the  law.  Some  sanction  may  have 
been  given  to  it  by  an  expression  in  Chicago,  Burlington 
and  Quincy  Railroad  Company  v.  Payne,  49  111.  449,  but 
that  case,  so  far  as  it  declares  any  such  doctrine,  has  been 
expressly  overruled  by  subsequent  cases  in  this  court. 

The  court  refused  to  instruct  the  jury,  as  it  was  asked  to 
do,  if  the  injury  to  plaintiff  was  caused  by  the  negligence 
of  her  husband,  in  whose  care  she  was,  she  could  not  recover. 
The  instruction  contains  a  correct  principle  of  law,  and  if 
there  was  sufficient  evidence  on  which  to  base  it,  and  we  are 
inclined  to  think  there  was,  it  ought  to  have  been  given. 
Plaintiff  had  placed  herself  in  the  care  of  her  husband,  and 
submitted  her  personal  safety  to  his  keeping,  and  whether 
it  was  prudent,  under  all  the  circumstances,  for  him  to  leave 
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her  in  the  street  as  he  did,  is  a  question  that  might  well  have 
been  submitted  to  the  jury.  Without  intimating  what  in 
our  opinion  the  evidence  on  this  branch  of  the  case  tends  to 
prove,  we  may  say  there  was  evidence  enough  given  to 
authorize  the  giving  of  the'instruction  asked. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


David  Kreigh  et  ah 

v. 

The  City  of  Chicago, 


1.  Municipal  corporation — power  over  streets.  A  city  holds  its  streets  in 
trust  for  the  public,  and  has  no  power  to  alienate  them  to  others  or  divest  itself 
of  control  over  them,  by  conferring  rights  therein  inconsistent  with  its  duty  to 
the  public  to  keep  them  open  and  improve  them  for  use  as  streets. 

2.  Same  —  surrender  of  control  over  streets.  The  power  to  establish  and 
open  streets,  and  to  improve  and  repair  the  same,  being  vital  to  the  well-being 
of  municipal  coporations,  it  will  never  be  presumed  that  the  Legislature,  having 
invested  them  with  this  power,  has  at  the  same  time  authorized  them  to  sur- 
render it  to  others,  over  whose  acts  they  can  exercise  no  control. 

3.  Statute  construed  —  relating  to  parks.  The  38th  section  of  chapter 
105  of  the  Kevised  Statutes  of  1874,  entitled  "Parks,"  authorizing  the  connect- 
ing contiguous  parks  by  boulevards  or  pleasure- ways,  and  putting  such  boule- 
vards or  pleasure-ways  under  the  control  of  park  commissioners,  the  same  as 
other  public  grounds  established  by  them,  has  no  reference  to  prior  established 
streets,  and  does  not  authorize  the  park  commissioners  to  purchase  or  acquire 
established  streets,  or  the  city  authorities  to  surrender  control  over  them. 

4.  Streets  — effect  of  ordinance  giving  park  commissioners  control  of  street. 
The  city  of  Chicago  having  no  authority  to  divest  itself  .of  control  over  its 
streets,  an  ordinance  setting  apart  a  street  for  a  pleasure-way,  under  the  law 
relating  to  parks,  and  attempting  to  give  the  park  commissioners  control  over 
the  same,  may  be  regarded  as  a  license  protecting  such  commissioners  and  those 
acting  under  them  from  prosecution  for  interfering  with  such  street,  but  not  as 
divesting  the  city  of  its  power  and  relieving  it  of  its  duty  to  widen  and  improve 
the  same  as  the  public  necessity  may  require. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 
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This  is  an  appeal  from  a  judgment  confirming  an  assess- 
ment for  the  opening  and  widening  of  West  Washington 
street,  in  Chicago,  rendered  by  the  Superior  Court  of  Cook 
County,  at  its  May  term,  1877. 

The  point  relied  on  in  the  argument  for  a  reversal  of  the 
judgment  was  the  overruling,  by  the  court  below,  of  a 
motion  to  dismiss  the  proceeding  on  the  ground  that  the 
city  had  no  authority  to  interfere  with  the  street,  having 
previously  invested  the  West  Chicago  Park  Commissioners 
with  exclusive  control  thereover.  The  facts  relied  upon  to 
sustain  the  motion  are  these : 

On  September  19,  1873,  the  West  Chicago  Park  Com- 
missioners adopted  this  resolution : 

* '  The  special  committee  to  whom  has  been  referred  the 
communication  of  the  president  recommending  the  appoint- 
ment of  a  committee  to  designate  the  streets  which  should 
be  widened  and  improved  as  boulevards,  from  the  more 
thickly  populated  park  district  to  the  parks,  submitted 
their  report,  and  recommended  the  adoption  of  the  follow- 
ing resolution : 

"And  whereas  it  is  desirable  to  connect  Central  Park 
with  other  portions  of  the  park  district  in  which  this  park 
is  located,  and  this  board  having  full  power  and  authority 
to  make  and  designate  the  line  of  such  connection,  by  vir- 
tue of  section  12  of  an  act  of  the  General  Assembly, 
entitled  'An  act  in  regard  to  the  completion,  improvement, 
and  management  of  public  parks  and  boulevards,  and  to 
provide  a  more  efficient  remedy  for  the  collection  of  delin- 
quent assessments,'  approved  May  2d,  1873,  be  it 

"Resolved,  That  Washington  street,  from  the  Chicago 
and  Northwestern  Railroad  to  Central  Park,  be,  and  the 
same  is  hereby,  selected  and  designated  as  a  boulevard  and 
pleasure-way,  pursuant  to  the  provisions  of  said  section 
12  ;  and  that  such  boulevard  or  pleasure-way  shall  be  under 
the  control  and  management  of  this  board,  the  same  as 
other  grounds  by  them  established." 

On  March  26,  1874,  the  common  council  of  the   city  of 
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Chicago  passed  an  ordinance  for  the  opening  and  widening 
of  West  Washington  street,  from  the  Chicago  and  North- 
western Railroad  to  Central  Park,  to  the  width  of  100  feet. 
On  April  3,  1874,  the  petition  under  which  the  present 
condemnation  was  had  was  filed. 

On  June  1,  1874,  the  common  council  adopted  the  fol- 
lowing ordinance : 

44  Whereas,  under  and  by  virtue  of  an  act  of  the  General 
Assembly  of  this*  State,  in  force  July  1st,  1873,  the  West 
Chicago  Park  Commissioners  have  selected  and  designated 
Division  street,  from  Milwaukee  avenue  to  Humboldt  Park ; 
Washington  street,  from  the  Chicago  and  Northwestern 
Railroad  crossing  to  Central  Park ;  Twelfth  street,  from 
Ashland  avenue  to  Ogden  avenue,  and  Ogden  avenue, 
from  West  Twelfth  street  to  the  west  line  of  Douglas  Park, 
as  boulevards  or  pleasure-ways,  to  connect  said  Humboldt, 
Central,  and  Douglas  Parks  with  the  more  thickly  settled 
portions  of  the  park  district ;  therefore, 

"Be  it  ordained  by  the  Common  Council  of  the  city  of 
Chicago,  That  the  said  West  Chicago  Park  Commissioners 
be,  and  they  are  hereby,  authorized  to  improve,  control 
and  manage  the  said  several  streets  above  described,  the 
same  as  other  public  grounds  by  them  established." 

There  was  oral  evidence  that  the  Park  Commissioners  did 
some  grading  on  the  street  in  the  autumn  of  1874,  and 
graveled  it  in  the  spring  of  1875.  The  grading  in  the  fall  of 
1874,  however,  was  not  in  the  way  of  taking  possession, 
but  after  the  commissioners  graveled,  in  the  spring  of  1875, 
they  put  policemen  on  it  and  took  charge  of  it. 

Meanwhile  the  city,  notwithstanding  the  ordinance  of  the 
council,  and  the  acts  of  the  Park  Commissioners,  proceeded 
with  the  condemnation  proceedings,  and  judgment  was 
finally  rendered  thereon  as  before  stated. 

Messrs.  Monroe,  Bisbee  &  Ball,  for  the  appellants. 

Mr.  Francis  Adams,  for  the  appellee. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Waiving  the  question  whether  appellant's  motion  to  dis- 
miss the  proceedings  was  made  in  apt  time,  we  are  of 
opinion  that  the  case  is  against  him  upon  its  merits. 

West  Washington  street  was  one  of  the  streets  of  the 
city  of  Chicago,  duly  laid  out  and  established  by  it  as  such, 
long  prior  to  the  institution  of  the  proceedings  claimed  to 
divest  the  city  of  control  over  it ;  and  the  city  has  always 
been,  under  the  laws  constituting  its  charter,  possessed  of 
exclusive  power  to  establish,  alter,  and  improve  streets. 
Tuley's  Laws  &  Ord.  1873,  p.  45,  clauses  22,  23,  28,  30- 
33 ;  id.  407,  clauses  54,  55.  See,  also,  Eev.  Stat. 
1874,  ch.  14,  art.  5,  sec.  62,  clauses  7-25  inclusive. 

It  was  held  in  City  of  Alton  v.  Transportation  Company, 
12  111.  60,  that  the  city  holds  grounds  dedicated  to  public  use, 
for  the  purposes  for  which  they  were  dedicated  only,  and 
can  not  alienate  them  or  divert  them  to  other  uses.  And 
we  held,  in  City  of  Quincy  v.  Jones,  76  111.  231,  that  a 
city  holds  its  streets  in  trust  for  the  public,  and  has  no 
authority  to  alienate  them  to  others,  or  divest  itself  of  con- 
trol over  them  by  conferring  rights  or  easements  therein 
inconsistent  with  their  duty  to  the  public  to  keep  them  open 
and  improve  them  for  use  as  streets. 

The  authority  to  establish  and  open  streets,  and  improve 
and  keep  them  in  repair  as  the  public  necessities  require, 
is  vital  to  the  well  being  of  municipal  corporations  ;  and  it 
is  never  to  be  presumed  that  the  Legislature,  having  in- 
vested them  with  this  power,  has,  at  the  same  time,  author- 
ized them  to  surrender  it  to  others  over  whose  acts  they  can 
exercise  no  control.  It  devolves  on  those  who  assert  the 
existence  of  such  an  extraordinary  authority  to  prove  it  by 
the  clear  letter  of  the  law. 

The  claim  here  is  that  such  authority  is  conferred  by  the 
38th  section  of  chapter  105  of  the  Eevised  Statutes  of 
1874,  entitled  "  Parks,"  page  747,  which  is  as  follows: 
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"  Be  it  farther  enacted,  That  in  cases  where,  by  virtue 
of  an  act  or  acts  heretofore  passed,  public  parks  or  boule- 
vards have  been  designated  or  established  in  two  or  more 
towns,  contiguous  to  each  other,  and  where  the  commis- 
sioners, authorized  by  such  act  or  acts  to  locate  such  parks 
or  boulevards,  shall  desire  to  connect  the  same  by  a  boule- 
vard or  pleasure-way,  so  as  to  form  a  contiguous  improve- 
ment, or  shall  desire  to  connect  such  park  with  other 
portions  of  the  park  district  in  which  such  park  is  located 
by  a  boulevard  or  pleasure-way,  it  shall  and  may  be  lawful 
for  such  commissioners  to  select  and  designate  the  line  of 
such  boulevard  or  pleasure- way,  and  to  acquire  title  to  the 
lands  which  may  be  necessary  to  make  such  connection,  by 
purchase  or  otherwise ;  and  in  case  such  commissioners 
cannot  agree  with  the  owner  or  owners,  lessee  or  occupant, 
of  any  of  the  real  estate  so  selected,  they  may  proceed  to 
procure  the  condemnation  of  the  same  in  such  manner  as  is 
now  or  may  be  prescribed  by  any  general  law  for  the  con- 
demnation of  lands  for  public  use  ;  and  the  cost  and  expense 
of  acquiring  title  to  such  land  shall  be  levied  upon  and  col- 
lected by  special  assessment  upon  the  property  deemed  spe- 
cially benefited  by  the  location  of  such  boulevard  or  pleasure- 
way,  in  the  same  manner  as  the  costs  of  other  lands  for 
parks  and  boulevards  is  assessed  under  the  several  acts 
creating  such  boards,  and  such  boulevard  or  pleasure-way 
shall  be  under  the  control  and  management  of  such  Park 
Commissioners,  the  same  as  other  public  grounds  by  them 
established." 

This,  very  clearly,  has  no  reference  to  established  streets  ; 
and  does  not  profess  either  to  authorize  the  Park  Commis- 
sioners to  purchase  or  acquire  established  streets,  or  the 
city  of  Chicago  to  surrender  its  control  over  its  streets  to 
them.  It  has  reference  solely  to  the  laying  out  and  opening 
of  streets,  for  the  purpose  indicated,  by  the  Park  Commis- 
sioners over  lands  to  be  acquired  for  that  purpose  ;  and 
confers,  therefore,  the  right  of  condemnation,  which  they 
could  not  otherwise  exercise. 
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The  ordinance  of  June  1,  1874,  may  be  regarded  as  a 
license  sufficiently  protecting  the  Park  Commissioners  and 
those  acting  under  them  from  liability  to  prosecution  for 
interfering  with  the  streets  ;  but  it  can  not  be  regarded  as 
divesting  the  city  of  its  power,  and  relieving  it  of  its  duty, 
to  widen  and  improve  the  streets  as  public  necessities 
require,  because  there  was  no  authority  in  law  for  the  coun- 
cil to  adopt  an  ordinance  having  that  effect.  There  is  no 
pretense  that  private  rights  have  vested  which  it  would  be 
inequitable  to  disturb,  on  the  faith  of  the  ordinance  ;  and 
this  court  has  never  recognized  the  doctrine  that  a  munici- 
pal corporation  can,  by  its  acts  alone,  invest  itself  with  a 
power  not  conferred  by  its  charter,  or  divest  itself  of  a 
power  which  its  charter  confers. 

We  think  the  motion  to  dismiss  was  properly  overruled. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Abner  Foster 

v. 
Henry  Letz. 


1.  Limitation — color  of  title.  A  deed  purporting  to  convey  the  title  to 
land  is  color  of  title  under  the  9th  section  of  the  Limitation  Act  of  1839. 

2.  Same — taxes  may  be  paid  by  agent.  Taxes  on  vacant  and  unoccupied 
land  may  be  paid  by  the  agent  of  the  person  holding  color  of  title  under  the 
Limitation  Act  of  1839. 

3.  Same  —  occupation  by  squatter.  The  possession  of  land  by  a  squatter  hav- 
ing no  claim  or  color  of  title  will  be  confined  to  the  part  actually  inclosed  by 
him,  as  against  one  setting  up  a  bar  under  the  Limitation  Act  of  1839  by  the 
payment  of  taxes  for  seven  successive  years. 

4.  Costs  —  apportionment  hi  ejectment.  Under  the  statute  relating  to  costs, 
where  the  plaintiff  in  ejectment  recovers  only  a  part  of  the  lands  sued  for,  the 
court  is  authorized  to  apportion  the  costs  between  the  parties. 

Appeal    from   the    Circuit    Court  of   Will   County;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 
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This  was  an  action  of  ejectment  brought  by  Abner  Foster 
against  Henry  Letz,  for  the  south-east  quarter  section  6, 
and  west  one-half  south-west  quarter  section  5,  township 
33  north,  range  15  east  of  the  third  principal  meridian, 
the  declaration  also  counting  on  the  undivided  half,  the  un- 
divided one-fifth,  the  undivided  four-fifths,  and  undivided 
half  of  undivided  half  of  the  undivided  four-fifths  of  the 
same  tracts. 

The  defendant  pleaded  the  general  issue,  and  a  trial  was 
had  by  the  court,  resulting  in  a  judgment  for  the  plaintiff 
for  the  undivided  tenth  of  the  south  half  of  the  south-east 
quarter  of  the  south-east  quarter  of  section  6,  and  an  order 
apportioning  the  costs,  one-tenth  to  the  defendant  and  the 
balance  to  the  plaintiff. 

On  the  trial  the  plaintiff  showed  title  from  the  United 
States  to  one  Erastus  Case  through  various  conveyances, 
and  then  introduced  in  evidence  a  deed  from  Erastus  Case 
and  wife  to  John  Birge,  dated  August  31,  1841,  for  the 
lands  first  above  described,  which  said  deed  was  in  the  usual 
form  of  a  warranty  deed,  with  the  following  addition  at  the 
conclusion  :  "  Said  lands  to  be  held  by  said  Birge  in  trust 
for  the  use  of  himself  and  Ransom  Mallory,  Sheldon  Lewis, 
Thomas  F.  Fuller,  and  Ambrose  Peck,  all  of  said  Bristol, 
as  copartners  in  business  under  the  firm  of  Birge,  Mallory 
&  Co.,  and  to  be  sold  by  him  for  their  joint  benefit,  said 
lands  being  subject  to  certain  contracts  for  the  conveyance 
of  the  same  to  various  individuals,  which  contracts  are  this 
day  assigned  by  me  to  said  John  Birge,  and  against  which 
said  covenants  of  warranty  are  not  to  operate,  and  said 
grantee,  by  the  acceptance  of  this  deed,  acknowledges  the 
possession  of  said  lands,  and  receives  them  subject  to  any 
tax  heretofore  levied  and  unpaid." 

The  plaintiff  next  read  in  evidence  the  record  of  a  power 
of  attorney  from  John  Birge  to  Nathan  C.  Geer,  dated  June 
1,  1848,  in  the  common  form,  authorizing  the  sale  and  con- 
veyance of  the  lands  ;  also  a  deed  from  John  Birge,  by 
Nathan  C.  Geer,  attorney  in  fact,  to  John  Sims,  dated  No- 
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vember  6,  1848,  for  the  same  lands  ;  also  a  deed  from  John 
Sims  and  wife  to  James  Nason,  dated  February  5,  1859,  for 
the  undivided  half  of  the  lands,  and  a  deed  from  James 
Nason  to  the  plaintiff,  dated  October  10,  1863,  for  the  un- 
divided half  of  the  lands. 

The  plaintiff  next  read  in  evidence  a  deed  from  John 
Sims  and  wife  to  William  Nason,  dated  January  25,  1858, 
for  the  undivided  half  of  the  lands,  and  then  offered  a  deed 
from  William  Nason  and  wife  to  plaintiff,  dated  April  13, 
1857,  for  the  undivided  half  of  the  lands,  which  was  ex- 
cluded on  objection. 

The  defendant  offered  in  evidence  the  record  of  a  deed 
by  John  Birge,  by  Nathan  C.  Geer,  his  attorney  in  fact,  to 
Elijah  Moore,  dated  October  12,  1848,  and  filed  for  record 
February  10,  1849,  for  two  purposes  only:  first,  to  show 
that  if  Nathan  C.  Geer  ever  had  any  power  to  convey  these 
lands,  he  had  exercised  it  before  the  deed  from  him  to  Sims, 
and  the  power  was  thereby  exhausted  ;  second,  to  show  that 
if  Geer  under  that  power  of  attorney  had  power  to  convey 
these  lands,  there  is  an  outstanding  title  in  Moore,  the  said 
grantee.  The  plaintiff  objected,  because  he  and  those  un- 
der whom  he  claimed  had  no  notice  thereof  whatever  at  the 
time  when  Sims  purchased  said  lands  and  received  his  deed 
therefor,  and  for  unexplained  interlineations,  and  for  insuffi- 
ciency of  the  certificate  of  acknowledgment  thereof;  but 
the  court  overruled  the  objection,  and  admitted  the  same  in 
evidence. 

The  defendant  then  introduced  in  evidence  the  record  of 
a  deed  by  John  Birge  and  wife,  Ransom  Mallory  and  wife, 
Sheldon  Lewis  and  wife,  and  Ambrose  Peck  and  wife  to 
Luther  Higby  and  Pomeroy  Higby,  for  the  same  and  other 
lands,  with  full  covenants  of  warranty,  dated  December  2, 
1851 ;  also  a  devise  from  the  duly  proven  will  of  Luther 
Higby,  as  follows  :  "  I  give,  devise,  and  bequeath  unto  my 
four  sons,  Walter  Higby,  Edwin  Higby,  Rollin  Higljy,  and 
Truman  Higby,  all  my  real  estate,  to  be  equally  divided 
between  them." 
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The  defendant  next  read  in  evidence  the  record  of  a  power 
of  attorney  from  Edwin  Higby  and  wife,  Truman  Higby  and 
wife,  and  Kollin  Higby  and  wife,  to  Walter  Higby,  empow- 
ering him  to  sell  and  convey  all  lands  which  either  of  the 
makers  had  in  the  State  of  Illinois,  and  a  deed  from  Pome- 
roy  Higby  and  Walter  Higby  for  the  heirs  of  Luther  Higby, 
deceased,  dated  February  8,  1865,  conveying  the  lands  to 
defendant,  and  signed  by  Pomeroy  Higby  and  his  wife,  and 
Walter  Higby,  under  the  foregoing  power  of  attorney. 
The  evidence  as  to  the  possession  and  payment  of  taxes 
appears,  in  substance,  in  the  opinion. 

Messrs.  Barber  &  Munn,  for  the  appellant. 

Messrs.  Hill  &  Dibell,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  in  the  Will  circuit  court,  by  Abner 
Foster,  plaintiff,  and  against  Henry  Letz,  defendant,  to 
recover  possession  of  certain  lands  described  in  the  declara- 
tion. The  parties  went  to  trial  on  the  general  issue  pleaded, 
a  jury  being  waived,  and  there  was  a  verdict  and  judgment 
for  the  plaintiff  for  two  acres  of  the  premises,  being  part 
and  parcel  of  one  of  the  tracts  of  land  described  in  the 
declaration,  and  apportioned  the  costs,  adjudging  against 
the  plaintiff  nine-tenths  thereof.  To  reverse  this  judgment 
the  plaintiff  appeals. 

The  plaintiff  deraigned  his  title  to  the  lands  in  controversy 
through  one  Erastus  Case,  the  grantee  of  Thomas  Dyer 
and  Julius  Wads  worth,  who  had  purchased  them  from  the 
government  of  the  United  States,  November  20,  1838,  and 
who  conveyed  to  Case  by  deed,  April  1,  1841.  Convey- 
ances by  Case,  and  from  his  grantees  to  the  plaintiff,  were 
produced  in  evidence.  The  defense  was  set  up  under  sec- 
tion 9  of  the  Limitation  Act  of  1839,  and  it  is  to  this  we 
have  directed  our  attention,  conceiving  it  wholly  unim- 
portant  to   determine   the   character   of  the   conveyances 
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under  which  the  plaintiff  claimed  title,  or  whether  trusts 
were  created  and  their  nature,  and  if  properly  executed. 

John  Birge  was  the  grantee  in  the  deed  of  Erastus  Case 
and  wife,  of  the  date  of  August  31,  1841.  Birge,  on 
December  2,  1851,  conveyed  by  deed  of  that  date  the  lands 
in  question  to  Luther  Higby  and'Pomeroy  Higby,  three 
of  the  cestuis  que  use  named  in  the  deed  from  Case  to  John 
Birge  —  namely,  Ransom  Mallory,  Sheldon  Lewis,  and  Am- 
brose Peck — joining  therein.  Higby's  deed  to  defendants 
was  executed  February  8,  1865.  That  this  deed  and  the 
title  conveyed  thereby  was  obtained  in  good  faith  is  not  dis- 
puted, and,  under  repeated  rulings  of  this  court,  was  color 
of  title  in  the  Higbys.  It  is  not  disputed  that  the  taxes, 
under  this  title,  were  paid  for  the  years  1855,  1857,  1858, 
1859,  1860,  1861,  and  1862,  leaving  as  a  subject  of  dispute 
the  taxes  of  1856,  or  one  year  in  the  series  of  seven  years. 

We  have  examined  the  testimony  carefully,  on  this  point, 
and  we  think  it  is  clearly  and  satisfactorily  established  they 
were  paid  by  Dalton,  agent  for  the  Higbys,  under  this 
title.  Appellant  claimed  the  taxes  for  that  year  were  paid 
through  Parks  &Elwood,  real  estate  agents,  for  John  Sims, 
then  holding  a  conveyance  thereof.  The  receipt  shown  by 
him  is  marked  "duplicate,"  and  is  dated,  "Washington 
(the  township  in  which  the  lands  are  situate),  Dec.  1856," 
and,  except  the  signature  and  the  printed  portions  of  it,  is 
in  the  handwriting  of  Mr.  El  wood,  in  black  ink,  and  for 
$11.16.  The  charge  against  Sims  on  the  books  of  Parks  & 
El  wood,  in  regard  to  this  transaction,  is  under  date  of  April 
11,  1857,  and  Mr.  Parks  testifies  it  was  the  practice  or  cus- 
tom of  the  firm  to  enter  on  the  books  a  payment  when 
made,  and  of  the  day  when  it  was  made,  and  that  they  did 
not  pay  town  collectors  except  upon  special  instructions. 

The  receipt  produced  by  appellee  for  the  taxes  of  that 
year  bears  date  January  14,  1857,  and  is  wholly  in  the 
handwriting  of  one  Connor,  the  township  collector,  in  blue 
ink,  and  the  word  ".paid,"  on  the  collector's  book  of  1856, 
is  found,  in  the  same  kind  of  ink,  opposite  these  lands,  and 


1877.]  Foster  v.  Letz.  417 

*  Opinion  of  the  Court. 

in  the  handwriting:  of  the  collector.  Dalton  testifies  he  was 
present  when  Higby  paid  the  taxes  for  that  year,  and  that 
it  was  early  in  January,  1857,  the  collector  then  having  the 
books  in  his  possession,  and  there  was  no  word  "paid" 
against  these  lands  on  the  collector's  book  at  that  time.  It 
appears  there  was  one  year  in  which  the  Higbys  found  the 
taxes  paid  when  they  went  to  pay  them ,  and  paid  them  a 
second  time.  An  unsuccessful  effort  was  made  by  appellant 
to  show  that  this  was  for  the  year  1856,  but  the  proof 
strongly  tends  to  show  it  was  for  1853  or  1854,  in 
which  a  double  payment  was  made.  Dalton,  who  testifies 
to  this  point  very  particularly,  is  quite  certain  it  was  the 
first  time  he  went  with  Higby  to  pay  taxes,  and  refreshes 
his  memory  by  a  deed  he  had  with  him  from  the  Higbys, 
which  was  dated  December  21,  1853.  We  think  there  can 
be  no  doubt  that  the  Higbys  paid  the  taxes  on  this  land  for 
1856,  which  makes  a  payment  of  taxes  of  more  than  seven 
consecutive  years. 

The  question  remains,  were  the  lands  vacant  and  unoc- 
cupied during  all  this  time  ? 

Appellee  took  possession  in  the  spring  of  1864,  up  to 
which  time  the  lands  were  vacant  and  unoccupied,  except 
by  a  squatter,  having  and  pretending  no  right  or  claim,  who 
had  made  a  small  cabin,  and  a  brush  and  rail  fence  around 
three  sides  of  about  five  acres  on  the  south  part  of  the 
south-east  of  south-east  of  section  6,  and  south  of  the 
cabin,  which  was  near  the  center  of  the  forty  acres  ;  it  was 
not  a  regular  fence — sticks  in  the  ground  and  sticks  to 
keep  cattle  out.  This  squatter  had  no  papers,  and  made 
no  claim  to  the  land,  and  paid  $5  to  Higby  when  Higby 
first  came  to  claim  the  land,  and  $5  each  succeeding  year, 
whether  as  rent  or  for  fire-wood  does  not  clearly  appear. 
At  any  rate,  this  possession  by  the  squatter  was  without 
any  right  or  claim  to  the  land,  and  could  only  extend  to  the 
portion  actually  inclosed,  which  was  five  acres.  This  is  the 
extent,  as  held  by  this  court  in  Winkler  v.  Meister,  40  111. 
349,  and  other  cases. 
27  — 86th  ill. 
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We  forbear  discussing  the  question  under  what  title  were 
these  taxes  paid,  as  we  conceive  the  evidence  is  perfectly 
satisfactory  they  were  paid  under  the  Higby  title,  which 
appellee  now  holds,  and  his  defense  is  complete  to  all  the 
land  except  the  five  acres  in  possession  of  the  squatter  at  the 
time  these  payments  were  made. 

The  plaintiff  claimed  one  undivided  half  of  these  lands  by 
deed  from  James  Nason,  and  another  undivided  half  by  deed 
from  William  Nason  and  wife,  of  the  date  of  April  13, 
1857.  An  objection  was  sustained  to  this  deed  as  being 
in  fact  a  mortgage  only,  and  the  note  it  was  given  to 
secure  having  been  paid.  On  the  objection  being  made  by 
defendant  to  this  deed,  as  conveying  title,  the  plaintiff  there- 
upon offered  to  make  proof  of  the  conveyance  of  this  undi- 
vided half  through  that  deed  and  subsequent  conveyances 
to  him,  but  he  did  not  produce  any  such  proof ;  and  the  court 
sustained  the  objection,  and  we  think  rightly.  This  leaves 
to  plaintiff  but  an  undivided  half  of  the  five  acres  above 
specified,  which  the  court  found  to  be  two  acres,  and  for 
that  gave  judgment  for  the  plaintiff,  and  apportioned  the 
costs,  adjudging  against  the  defendant  one-tenth  part  of  the 
costs,  and  against  the  plaintiff  nine-tenths  thereof.  Under 
the  statute,  chapter  33,  title  "  Costs,"  the  court  was  fully 
authorized  to  apportion  the  costs,  and  we  think  they  were 
properly  apportioned.  The  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 


William  F.  Petillon 

v. 

Henry  M.  Wilmarth  et  ah 


Evidence — contract  between  other  parties,  when  admissible.  Where  a 
plaintiff  had  been  employed  by  a  hotel  company  to  furnish  certain  gas  fixtures 
for  certain  rooms  in  a  building,  according  to  a  written  contract  and  specifica- 
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tions,  and  the  defendant,  having  succeeded  to  the  use  of  a  room  as  lessee,  em- 
ployed the  plaintiff  to  furnish  fixtures  of  a  better  quality,  agreeing  to  pay  the 
plaintiff  the  difference  in  value  between  such  fixtures  and  such  as  were  required 
in  the  written  contract  with  the  hotel  company,  it  was  held,  that  the  contract 
and  specifications  with  the  hotel  company  were  admissible  in  evidence  on  the 
part  of  the  defendant,  and  that  it  was  error  to  refuse  the  same. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Omar  Bushnell,  for  the  appellant. 

Mr.  J.  W.  Merriam,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  in 
the  Superior  Court  of  Cook  County,  to  recover  of  appellants 
a  balance  claimed  to  be  due  for  certain  gas  fixtures  fur- 
nished and  put  in  the  barber  shop  and  bath  rooms  of  the 
Pacific  Hotel  building. 

It  appears  from  the  testimony  that  appellees  had  made  a 
written  contract  with  the  hotel  company,  under  which  they 
had  agreed  to  put  in  certain  gas  fixtures  in  the  basement  of 
the  building.  Appellants  had  leased  the  barber  shop  and 
bath  rooms  in  the  building  of  Gage  Bros.  &  Bice,  who  were 
lessees  of  the  hotel  company.  The  gas  fixtures  which,  un- 
der the  contract,  were  to  be  put  in  were  not  of  as  good  a 
quality  as  appellants  desired.  A  contract  was,  therefore, 
made  between  appellants  and  appellees,  in  which  it  was 
agreed  that  appellees  should  put  in  such  fixtures  as  appel- 
lants should  select,  and  they  were  to  pay  appellees  the 
difference  between  such  fixtures  and  those  which,  under 
the  contract  with  the  hotel  company,  appellees  were  to 
furnish. 

On  the  trial  of  the  cause,  appellants  offered  in  evidence 
the  written  contract  made  between  appellees  and  the  Pacific 
Hotel  Company,  and  also  the  specifications,  for  the  purpose 
of  showing  the  kind  and  quality  of  gas  fixtures  appellees 
had  agreed  to  furnish  and  put  in  the  building  for  the  hotel 
company ;  but  the  court  refused  to  admit  the  contract  and 


420  Lesher  v.  Sherwin.  [Sept.  T. 

Syllabus. 

specifications  for  that  purpose,  but  allowed  the  same  to  go 
to  the  jury  for  the  sole  and  only  purpose  of  contradicting 
the  testimony  of  one  of  appellees  in  so  far  as  he  had 
testified  there  was  no  written  contract.  This  contract,  it  is 
true,  was  not  between  appellees  and  appellants,  but  that 
fact  did  not  render  it  inadmissible,  as  has  been  urged  by 
appellees.  In  so  far  as  the  contract  and  specifications 
tended  to  show  the  kind,  quality,  or  value  of  the  gas  fixtures 
which  appellees  had  contracted  with  the  hotel  company  to 
furnish  and  put  in  the  building,  they  were  competent  evi- 
dence. As  appellants  had  contracted  to  pay  only  the  differ- 
ence in  value  between  such  fixtures  as  they  should  select 
and  such  as  were  to  be  furnished  under  the  contract  made 
between  appellees  and  the  hotel  company,  the  contract  and 
specifications  would  seem  to  be  not  only  competent,  but  in- 
dispensable, evidence  in  the  case,  and  it  was  error  to  ex- 
clude them  from  the  consideration  of  the  jury. 

A  question  has  been  raised  in  regard  to  the  modification  of 
appellants'  first  instruction,  but  it  will  not  be  necessary  to 
consider  that  point,  for  the  reason  that  upon  another  trial, 
when  the  excluded  evidence  is  admitted,  no  difficulty  can 
arise  as  to  the  law  involved  in  the  case.  Whatever  the  dif- 
ference in  value  may  be  between  the  fixtures  furnished  at 
the  request  of  appellants  and  those  that  were  to  be  fur- 
nished under  the  contract  with  the  hotel  company,  that  may 
be  recovered.  For  the  error  indicated,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Stephen  Lesher 

v. 
Albert  Sherwin. 


1.  Forcible  detainer — proof  of  defendant's  possession.  Where  the  vendor 
of  real  property  brings  forcible  detainer  against  the  purchaser  to  recover  pos- 
session for  non-compliance  with  the  contract  of  sale,  it  will  be  sufficient  to  show 
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that  the  defendant  at  the  time  the  suit  was  brought  was  in  possession  by  him- 
self, or  by  others  holding  under  him. 

2.  Same  — possession  by  another  after  suit.  Possession  of  a  part  of  premises 
sought  to  be  recovered  in  forcible  detainer,  taken  after  suit  brought,  by  a  rail- 
way company  on  a  proceeding  to  condemn  for  right  of  way,  can  not  in  any 
manner  affect  the  plaintiff's  rights,  nor  will  the  fact  that  the  company,  before 
suit,  made  a  survey  across  the  premises,  as  this  constitutes  no  possession. 

3.  Same — purchaser,  when  estopped  from  denying  plaintiff "■ 's  right  to  pos- 
session. Where  a  defendant  enters  into  possession  of  real  estate  under  a  con- 
tract of  purchase,  and  fails  to  comply  with  such  contract,  he  will  be  estopped 
from  denying  his  vendor's  right  to  possession  in  forcible  detainer,  and  the 
plaintiff  need  not  prove  any  prior  possession  in  himself. 

4.  Same  —  evidence  to  show  failure  to  comply  with  purchase.  In  forcible 
detainer  by  the  vendor  of  land  against  his  vendee  to  recover  possession,  there  is 
no  error  in  the  admission  in  evidence,  on  the  part  of  the  plaintiff,  of  the  written 
agreement  to  sell,  and  of  a  tender  of  a  deed  under  the  contract,  to  show  that 
defendant  had  failed  to  comply  with  his  agreement. 

Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  the  appellant. 

Messrs.  Botsford  &  Barry,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  having  entered  into  an  agreement  to  sell  to 
appellant  a  distillery  property  and  some  town  lots,  and  the 
latter  having  failed  to  make  payment  under  the  agreement, 
the  former  declared  the  contract  at  an  end,  and  brought 
forcible  detainer  to  recover  possession.  A  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  plaintiff; 
and  defendant  appeals. 

It  is  first  urged  that  the  evidence  fails  to  sustain  the  ver- 
dict. It  is  said  there  is  no  evidence  that  appellant  was  in 
possession  of  the  property,  unless  it  be  the  distillery  and 
grounds  attached.  This  is  manifestly  a  misconception  of 
what  the  transcript  discloses.  On  turning  to  the  record,  we 
find  that  appellee,  on  his  cross-examination,  testified  that 
when  he  came  back  from  California,  about  June  1,  1874, 
Lesher  then  had  the  possession  and  keys  to  the  buildings. 
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He  said:  "  There  are,  I  think,  some  other  parties  in  pos- 
session of  a  portion  of  the  property  under  Lesher."  Again, 
appellant,  after  his  purchase,  and  whilst  the  matter  of  the 
right  of  way  by  the  Chicago  and  Pacific  Railway  across  the 
distillery  property  was  in  litigation,  filed  an  affidavit  in 
which  he  swore  he  had  purchased  the  property  of  appellee 
about  April  14,  1874 ;  that  he  took  immediate  possession, 
and  then  held,  and  had  ever  since  held,  the  possession  of  the 
premises.  Now,  appellant  when  on  the  stand  fails  to  con- 
tradict or  explain  this  evidence.  It  is  true,  he  says  the 
Potter  property  was  part  of  the  premises,  and  has  been 
occupied  by  others  than  himself,  and  was  so  occupied  at  the 
time  of  the  trial.  He  does  not  state  that  the  others  occu- 
pying the  premises  did  not  hold  under  him,  and  if  they  did, 
as  stated  by  appellee,  their  possession  was  his.  The  evi- 
dence was  sufficient  to  warrant  the  finding  that  appellant 
was  in  possession  of  the  property  when  the  action  was 
brought. 

Again,  appellant  must  have  so  considered  it  at  the  trial, 
as  no  such  question  was  made  by  the  instructions  asked  by 
him.  This  question  seems  to  have  been  raised  for  the  first 
time  in  this  court,  and  without  any  sufficient  grounds  to  sup- 
port it.  As  to  the  possession  of  the  right  of  way  by  the  rail- 
road company,  it  was  acquired  after  appellant  purchased 
and  went  into  possession  of  the  premises,  and  in  fact  after 
this  suit  was  brought.  The  summons  was  issued  on  Sep- 
tember 2,  1874,  and  the  track  was  not  constructed  or  pos- 
session taken  until  some  time  afterward,  in  the  fall  of  1874. 
Such  possession  taken  after  suit  commenced  could  in  nowise 
affect  appellee's  rights.  Nor  does  the  fact  that  the  railroad 
company  had  made  a  survey  across  the  premises  before  that 
time  in  the  slightest  degree  change  appellee's  rights.  That 
did  not  constitute  possession  by  the  company,  nor  did  it 
have  the  slightest  element  of  possession.  All  persons, 
surely,  know  that  merely  passing  over  the  land  of  another, 
either  with  or  without  legal  permission,  does  not  give  or 
amount  to  possession. 
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It  is  next  urged  that  there  is  no  evidence  of  a  prior  pos- 
session of  the  premises  by  appellee.  Why  such  proof  was 
necessary  we  are  wholly  unable  to  conjecture.  Appellant 
contracted  for  their  purchase  from  appellee,  and  entered 
into  possession  under  that  purchase,  and  having  failed  to 
comply  with  his  contract,  he  is  estopped  from  denying  ap- 
pellee's right  of  possession.  The  fifth  clause  of  the  2d  sec- 
tion of  the  "  Forcible  Entry  and  Detainer  "  Act  in  express 
terms  gives  the  action  in  a  case  like  the  present.  Its  pro- 
visions are  so  plain  and  unmistakable  that  no  amount  of 
discussion  could  render  it  clearer. 

It  is  also  urged  that  the  court  erred  in  admitting  in  evi- 
dence the  written  agreement  to  sell  the  premises,  and  evi- 
dence of  a  tender  of  the  deed  conveying  the  premises  to 
appellant.  We  can  hardly  suppose  that  counsel  can  be 
serious  in  urging  this  objection.  These  papers  were  not 
offered  as  evidence  of  title  to  the  premises.  They  did  not 
have  the  slightest  tendency  to  prove  title  in  appellee.  They 
were  only  offered  to  prove  that  appellant  had,  in  the 
language  of  the  statute,  failed  to  comply  with  his  agree- 
ment. The  sale  was  made,  appellant  entered  into  possession 
under  it,  failed  to  comply  with  his  agreement,  and  withheld 
possession  after  demand  in  writing,  and  under  the  provis- 
ions of  the  statute  appellee  had  a  complete  cause  of  action, 
and  rightfully  recovered,  under  the  evidence. 

The  giving  and  refusing  of  instructions  were  in  accordance 
with  the  views  here  expressed,  and  the  court  committed  no 
error  thereby.  The  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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Andrew  Wray  et  al. 
v. 
The  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany. 

1.  Limitation"  —  color  of  title  to  right  of  way  for  railroad.  A  deed  to  a  rail- 
way company  "of  the  right  of  way  "  of  the  railroad,  with  nothing  to  define  its 
extent  in  width,  where  the  charter  does  not  define  the  extent  of  the  right  of 
way,  is  too  indefinite  to  constitute  claim  and  color  of  title  under  the  seven  years 
limitation  law  of  this  State  for  100  feet,  where  actual  possession  was  not  had  to 
that  extent  for  seven  years. 

2.  So,  a  master's  deed  on  foreclosure  of  a  mortgage,  describing  the  premises 
as  the  road  of  a  railway  company  "west  of  the  Illinois  river,  and  all  branches 
thereof  which  had  been  constructed  before,  etc.,  and  which  has  since  been  con- 
structed and  built,  including  the  right  of  way  and  the  lands  occupied  thereby," 
etc.,  where  there  was  no  occupancy  to  the  extent  of  100  feet  for  seven  successive 
years  before  suit  brought,  is  not  sufficient  as  color  of  title. 

3.  Instruction  —  must  be  based  upon  the  evidence.  It  is  error  by  an  instruc- 
tion to  leave  it  to  a  jury  to  find  what  is  a  reasonable  and  usual  width  of  a  right 
of  way  for  a  railroad,  where  there  is  no  evidence  before  them  upon  the  subject 
of  what  is  a  reasonable  or  usual  width  of  such  right  of  way. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  James  W.  Davidson,  for  the  appellants. 

Mr.  Almon  Kidder,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  commenced  by  John 
Wray  against  the  Chicago,  Burlington  and  Quincy  Railroad 
Company  on  March  16,  1872,  to  recover  possession  of  a 
strip  of  land  100  feet  wide,  it  being  particularly  described. 
John  Wray  died  after  suit  commenced,  and  it  proceeded 
afterward  in  the  names  of  his  heirs. 

Upon  trial*  there  was  a  verdict  of  not  guilty,  whereon 
judgment  was  rendered  for  the  defendant ;  and  the  plaintiffs 
appealed. 

The  company's  railroad  is  laid  over  the  premises ;  there 
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was  never  any  condemnation  of  the  land,  actual  or  at- 
tempted, and  the  claim  set  up  in  defense  is  of  a  right  ac- 
quired from  the  grantors  of  John  Wray  previous  to  the 
grant  to  him,  and  possession  for  seven  consecutive  years 
and  payment  of  taxes  under  color  of  title. 

The  fatal  objection  to  sustaining  a  verdict  of  not  guilty 
in  this  case  is,  the  failure  to  show  any  claim  of  right  in  the 
defendant  to  the  extent  of  the  width  of  100  feet. 

All  the  proof  of  right  acquired  from  the  grantors  of 
Wray  is  as  to  the  "right  of  way"  of  the  railroad,  with 
nothing  tending  to  define  the  extent  in  width  of  the  right 
of  way.  And  so  of  the  deed  of  John  Wray,  of  October  1, 
1873,  of  all  of  the  tract  of  land  on  which  the  premises  are 
situate,  lying  south  of  the  right  of  way,  introduced  in  evi- 
dence as  his  admission  of  the  right  of  defendant  —  the  deed 
describes  what  is  therein  conveyed  as  so  much  of  the  tract 
"  as  lies  south  of  the  right  of  way  of  the  Chicago,  Burling- 
ton and  Quincy  Railroad.' ' 

The  color  of  title  set  up  is  also  indefinite  in  respect  of 
extent.  The  color  of  title  is  a  deed  from  a  master  in  chan- 
cery, made  July  11,  1862,  upon  a  foreclosure  of  two  mort- 
gages upon  the  railroad  property  made  by  the  Peoria  and 
Oquawka  Railroad  Company,  a  former  owner.  The  descrip- 
tion of  the  premises  in  the  deed  is,  "  its  road  west  of  the 
Illinois  River,  and  all  branches  thereof  which  had  been  con- 
structed before  the  10th  day  of  September,  A.  D.  1853, 
and  which  has  since  been  constructed  and  built,  including 
the  <  right  of  way,'  and  the  land  occupied  thereby,  the 
superstructure  and  tracks  thereon,"  etc. 

There  is  no  pretense  of  any  actual  occupancy  to  the 
extent  of  100  feet  in  width,  until  in  1863  or  1864,  when 
the  railroad  company  fenced  the  road  or  right  of  way,  as 
they  claim,  100  feet  wide;  but  this* would  not  bring  them 
within  the  statute  of  limitation,  because  from  the  time  of 
fencing  there  would  not  have  been  seven  years'  payment  of 
taxes  before  the  time  of  the  commencement  of  the  suit. 

There  is  nothing  in  the  charter  of  the  Peoria  and  Oquawka 
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Eailroad  Company,  the  predecessor  of  defendant,  going  to 
define  the  extent  of  the  right  of  way.  All  the  provision  in 
that  regard  is  that  the  company  may  "  enter  upon  and  take 
possession  of  and  use  all  such  lands  and  real  estate  as  may 
be  necessary  and  indispensable  for  the  construction  of  the 
road,"  etc. 

The  tenth  instruction  given  for  defendant,  after  reciting 
certain  hypotheses  not  material  to  the  point  being  consid- 
ered, concludes  thus:  "  Then  the  jury  is  instructed  that 
the  defendant  can  not  be  ousted  by  said  Wray  or  his  heirs 
from  a  reasonable  right  of  way;  and  if  the  jury  believe 
from  the  evidence  that  100  feet  is  such  reasonable  and  usual 
width,  deemed  and  treated  as  necessary  for  this  railroad, 
then  the  jury  will  find  for  the  defendant."  There  was  no 
basis  in  the  evidence  for  the  concluding  portion  of  this  in- 
struction. There  was  no  evidence  whatever  upon  the  sub- 
ject of  what  was  a  reasonable,  or  the  usual,  width  of  the 
right  of  way  of  a  railroad.  Evidently,  the  railroad  com- 
pany could  not,  by  itself,  determine  and  fix  the  limits  of 
the  right  of  way  by  fencing  out,  in  1863  or  1864,  100  feet 
in  width  as  marking  the  extent  of  ground  which  it  claimed 
as  its  right  of  way. 

However  it  may  be  as  to  the  road-bed  and  land  actually 
occupied  by  the  railroad  company  prior  to  the  time  of  the 
making  of  the  master's  deed,  there  can  be  no  justification 
for  a  verdict  in  favor  of  the  defendant  to  the  extent  of  100 
feet  in  width,  except  upon  the  assumption  that  the  right  of 
way  of  a  railroad  is  100  feet  in  width. 

There  is  certainly  no  evidence  in  this  record  tending  to 
show  that,  nor  can  judicial  cognizance  be  taken  of  it.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  A.  Ellison 

v. 
Samuel  Kerr. 

1.  Auctioneer  —  liability  for  deposit  to  purchaser.  The  general  rule  is 
that  where  real  estate  is  sold  at  auction,  until  the  sale  is  completed  the  auc- 
tioneer is  regarded  as  a  stake-holder  of  the  deposit  when  any  is  required  to  be 
made,  and  he  should  not  pay  it  to  either  party  without  the  consent  of  the  other. 

2.  When  nearly  two  years  are  suffered  to  elapse  after  a  sale  of  land  at  auction, 
before  the  purchaser  makes  any  demand  of  the  auctioneer  for  a  deposit  made 
with  his  firm,  and  no  notice  is  given  to  retain  the  same,  and  some  five  months 
after  the  sale  the  purchaser  takes  a  written  contract  of  sale  from  the  owner,  in 
which  such  owner  acknowledges  the  receipt  of  the  money  so  deposited,  and' 
the  auctioneer  is  induced  by  the  acts  of  the  purchaser  in  settling  with  his  prin- 
cipal, the  vendor,  to  pay  to  the  latter  the  deposit  money,  no  recovery  can  be 
had  by  the  purchaser  against  the  auctioneer. 

Appeal  from  the  Superior  Court  of  Cook  County  ;  the 
Hou.  Joseph  E.  GrAur,  Judge,  presiding. 

In  July,  1873,  John  A.  Ellison,  of  the  firm  of  Ellison  & 
Foster,  as  auctioneers,  sold  a  lot  to  Samuel  Kerr  for  the 
sum  of  $550,  of  which  sum  $50  was  paid  in  cash  to  the 
auctioneer  acting,  to  secure  the  good  faith  of  the  bid.  It 
was  published  by  the  auctioneer  the  title  to  the  property 
was  good,  and  that  Picket,  the  owner,  then  present,  would 
furnish  an  abstract  showing  a  perfect  title,  and  on  compli- 
ance with  the  terms  of  the  sale  he  would  make  the  purchaser 
a  warranty  deed.  The  purchaser  himself  frequently  applied 
to  the  owner  for  an  abstract  and  deed,  but  without  success. 
In  December  thereafter  he  accepted  from  the  owner  a  con- 
tract in  writing,  in  which  it  was  recited  the  owner  had  re- 
ceived from  the  purchaser  $50  on  the  price  to  be  paid  for 
the  lot,  and  conditioned  as  to  terms  on  which  a  deed  would 
be  made  as  published  at  the  sale,  and  also  provided  the  deed 
and  abstract  should  be  delivered  on  or  before  February  1, 
1874.  This  contract  was  signed  by  both  parties,  and  was 
placed  on  record  in  the  proper  office.  On  the  day  named  in 
the  agreement  the  purchaser  again  went  to  the  owner  and 
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asked  him  for  the  deed  and  abstract,  but  he  was  unable  to  fur- 
nish them.  After  that  he  made  frequent  applications  to  the 
owner  for  the  abstract  and  deed,  but  with  no  better  success. 
Some  time  in  the  spring  of  1875  the  owner  disclosed  to  the 
purchaser  the  premises  embracing  the  lot  bought  by  him 
had  been  sold  under  a  trust  deed  given  by  him  before  the 
auction  sale,  and  that  he  himself  could  not  give  a  deed  for 
the  lots  bought  by  him,  but  the  purchaser  at  the  trustee's 
sale,  then  residing  in  Cincinnati,  would.  No  deed  or  ab- 
stract was  ever  tendered  to  the  purchaser  at  the  auction 
sale.  Shortly  after  the  interview  between  the  owner  and 
.plaintiff,  the  latter  went  to  defendant  and  showed  him  the 
check  for  the  $50,  and  asked  him  to  refund  the  money  so 
advanced  at  the  auction  sale,  which  he  refused  to  do,  and 
thereupon  this  suit  was  brought  to  recover  it.  It  is  proven 
defendant  had,  long  before  this  suit  was  brought,  settled 
with  the  owner  of  the  property  sold,  and  in  that  settlement 
had  accounted  for  the  $50  advanced  at  the  auction  sale. 
The  cause  was  tried  before  the  court  without  the  interven- 
tion of  a  jury,  and  judgment  rendered  for  plaintiff  for  the 
amount  claimed.  Defendant  brings  the  case  to  this  court 
on  appeal. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Messrs.  Kerr  &  Matthews,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  being  no  controversy  as  to  the  facts  of  this  case, 
but  one  question  can  arise,  viz.,  whether,  after  the  elapse  of 
so  great  a  period,  defendant's  firm  is  liable  to  refund  the 
sum  of  money  deposited  with  them,  the  owner  of  the  lot 
sold  having  failed  to  furnish  an  abstract  of  title  so  the  sale 
could  be  completed. 

The  general  doctrine  on  this  subject  seems  to  be  that, 
where  real  estate  is  sold  at  auction,  until  the  sale  is  com- 
pleted the  auctioneer  is  regarded  as  a  stake-holder  of  the 


1877.]  Ellison  v.  Kerr.  429 

Opinion  of  the  Court. 

deposit,  where  any  is  required  to  be  made,  and  should  not 
pay  it  to  either  party  without  the  consent  of  the  other. 
In  relation  to  it  he  is  treated  as  agent  for  both  seller  and 
buyer.  Paley  on  Agency,  392*  ;  Wharton  on  Agency,  sec. 
252  ;  Dart  on  Vend.  &  Pur.  81,  82.  Reference  to  a  few 
cases  illustrative  of  the  application  of  the  principle  may  aid 
in  a  clearer  understanding  of  the  rule  adopted. 

An  early  case  is  Burrough  v.  Skinner,  5  Burr.  2639. 
In  that  case  it  did  not  appear  the  money  had  been  paid  over 
by  the  auctioneer  to  his  principal,  but,  whether  that  is  so, 
objection  seems  to  have  been  made  before  it  either  was  or 
ought  to  have  been  so  paid  over. 

A  recovery  was  permitted  in  Edwards  v.  Hadding,  5 
Taunt.  815,  for  two  reasons:  first,  because  defendant  or 
attorney  had  notice  the  title  to  the  property  had  not  been 
completed  before  he  paid  over  the  money  deposited  with 
him  ;  and,  second,  he  misled  plaintiff  to  sue  him,  by  not 
saying  he  had  paid  it  over  to  his  principal  when  demand 
was  made  upon  him. 

In  Gray  v.  Gulleridge,  1  Man.  &  Ryl.  614,  defendant, 
who  was  an  auctioneer,  by  contract  signed,  acknowledged 
he  had  sold  the  real  estate,  and  agreed  to  complete  the  sale 
according  to  the  terms  published,  and  having  chosen  in  thnt 
way  to  bind  himself  as  principal,  he  was  held  liable.  But, 
independently  of  that  view,  the  court  go  on  to  sa}^,  on  the 
authority  of  Burrough  v.  Skinner,  supra,  it  was  the  duty 
of  defendant  to  keep  the  money  until  the  sale  was  com- 
pleted, without  notice  from  plaintiff  to  that  effect. 

Exceptional  cases,  however,  may  arise,  which  make  it 
imperative,  to  prevent  injustice,  thei;e  should  be  a  modifica- 
tion of  the  general  rule  adopted,  and  the  case  in  hand,  it  is 
apprehended,  is  one  of  that  character.  Should  the  principle 
declared  be  applied  with  that  strictness  with  which  it  is 
expressed  in  the  text-books  and  in  some  of  the  reported 
cases,  it  would  in  many  instances  work  great  hardships. 

In  this  case  near  two  years  elapsed  before  any  demand 
was  made  by  plaintiff  on  defendant  for  the  money  deposited 
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with  his  firm.  No  notice  was  given  to  retain  the  money  for 
his  benefit,  and  in  the  meantime  defendant  accounted  for 
the  money  deposited  with  him,  in  a  settlement  made  with 
the  owner  of  the  estate  sold.  During  all  that  time  plaintiff 
had  been  negotiating  with  the  owner  for  the  title  to  the 
property.  Five  months  after  the  auction  sale  he  accepted  a 
written  contract  from  the  owner,  in  which  it  was  acknowl- 
edged the  money  deposited  with  defendant  was  in  his 
hands,  and  in  which  it  was  also  agreed  the  owner  should 
furnish  an  abstract  and  deed  for  the  property  by  February 
1,  1874.  That  the  owner  failed  to  do,  and  yet  plaintiff 
continued  to  negotiate  with  him  in  regard  to  the  consumma- 
tion  of  the  sale  until  the  spring  of  1875,  without  any  notice 
to  defendant  to  hold  the  deposit  for  his  benefit.  The  con- 
duct of  plaintiff  would  warrant  the  belief,  in  the  mind  of 
any  reasonable  person,  payment  could  be  properly  made  to 
the  owner,  for  whose  use  the  deposit  had  been  made  with 
the  auctioneer.  Taking  the  contract  in  which  it  was  recited 
the  money  was  in  the  hands  of  the  owner  is  evidence  of 
plaintiff's  understanding  that  payment  could  rightfully  be 
made  by  defendant  to  his  principal,  and  defendant,  under  a 
belief  induced  by  the  conduct  of  plaintiff,  might  well  pro- 
ceed to  settle  with  the  owner  of  the  property  on  that 
hypothesis,  and,  having  done  so,  it  would  be  inequitable  to 
permit  plaintiff,  under  the  circumstances,  to  recover  it  of 
defendant.  Both  plaintiff  and  the  owner  of  the  property 
treated  the  money  advanced  on  the  purchase  as  being  in 
the  hands  of  the  latter,  and  he  is  alone  responsible  for  it  to 
plaintiff. 

The  judgment  will  l?e  reversed  and  cause  remanded. 

Judgment  reversed. 
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J.  Addison  Grain  et  al. 

v. 

Eichard  H.  McGoon. 

1.  Tender — to  discharge  mortgage.  At  common  law  a  tender  of  the  debt 
secured  by  mortgage  on  the  day  it  becomes  due,  and  at  the  place  named,  is  a 
discharge  of  the  mortgage,  but  where  the  tender  is  made  after  the  debt  is  due, 
it  must  be  kept  good  in  order  to  discharge  the  mortgage. 

2.  Same — when  kept  good.  Where,  after  making  a  tender,  the  party  de- 
posited the  money  to  his  own  use,  and  a  part  of  the  sum  was  drawn  out,  and  it 
is  not  shown  that  other  money  was  kept  ready  to  supply  its  place  when  called 
for,  it  was  held,  that  the  tender  was  not  kept  good. 

Appeal  from  the  Circuit  Court  of  Winnebago  County ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  J.  A.  Crain,  for  the  appellants. 

Mr.  G.  O.  Barnes,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

On  December  10,  1855,  Chancellor  Martin,  since  de- 
ceased, being  indebted  to  Eichard  H.  McGoon,  as  evidenced 
by  his  promissory  note  of  that  date,  payable  one  year  from 
date,  for  $2,000,  money  loaned,  with  interest  at  the  rate  of 
ten  per  cent  per  annum,  executed  his  deed  of  trust,  in  the 
nature  of  a  mortgage,  on  certain  real  estate  to  secure  the 
payment  thereof.  Some  payments  of  interest  having  been 
made,  but  the  principal  of  the  note  and  a  part  of  the  inter- 
est remaining  unpaid,  on  or  about  March  1,  1863,  Martin 
tendered  McGoon,  as  the  amount  then  due  on  the  note, 
$2,000  in  "greenbacks"  and  $40  in  gold,  which  McGoon 
declined  to  accept.  Subsequently,  Eichard  H.  McGoon  as- 
signed the  note  to  his  son,  Henry  S.  McGoon,  for  a  valua- 
ble consideration.  Martin  died  intestate  in  March,  1864, 
and,  soon  thereafter,  J.  Addison  Crain  was  appointed  his 
administrator. 
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Early  in  the  year  1866  the  trustee  in  the  deed  of  trust,  at 
the  request  of  Henry  S.  McGoon,  advertised  the  property 
for  sale  for  the  purpose  of  satisfying  the  amount  claimed  to 
be  due  on  the  note.  Thereupon,  on  February  27,  1866,  ap- 
pellants filed  their  bill  to  enjoin  this  sale  and  for  an  account, 
etc.  Answers  were  filed  and  replications  thereto,  and,  after 
several  continuances  and  a  change  of  venue  from  Stephen- 
son to  Winnebago  county,  the  court  referred  it  to  a  jury  to 
find: 

1.  What  was  the  amount  due  on  the  note,  March  1,  1863. 

2.  Whether  Chancellor  Martin,  deceased,  made  a  tender 
at  that  time. 

3.  Whether,  if  made,  it  was  kept  good. 

The  jury,  after  hearing  the  evidence,  found  by  their  ver- 
dict, in  answer  to  these  questions  : 

1.  Amount  due  on  the  note,  March  1,  1863,  $2,040. 

2.  Tender  made,  March  1,  1863,  $2,040. 

3.  Tender  not  kept  good. 

Before  this,  and  on  September  7,  1866,  appellant  Crain 
paid  Henry  S.  McGoon,  in  open  court,  $2,040,  which,  it  was 
agreed,  was  to  be  without  prejudice  to  either  party. 

Subsequent  to  this  finding  by  the  jury,  Henry  S.  McGoon 
filed  his  cross-bill,  praying  a  decree  of  foreclosure  of  the 
deed  of  trust  and  a  sale  of  the  property  to  satisfy  the 
amount  due.  Answer  was  filed  to  the  cross-bill,  setting  up, 
in  substance,  the  same  facts  relied  upon  in  the  bill  as 
ground  for  relief.  The  court,  on  final  hearing,  dissolved 
the  injunction,  and  found  there  was  due  Henry  S.  McGoon, 
on  the  note,  $1,311.25,  for  which  foreclosure  was  decreed. 
The  principal  grounds  relied  upon  by  appellants  for  revers- 
ing the  decree  are,  first,  that  the  tender  made  on  March  1, 
1863,  discharged  the  mortgage,  although  the  tender  may 
not  have  been  kept  good ;  second,  that  the  tender  was  kept 
good,  and  there  should,  therefore,  have  been  no  decree  of 
foreclosure. 

Kortright  v.  Cady,  21  N.  Y.  343,  Caruthers  v.  Hum- 
phreys, 12  Mich.    270,  and  Vanhusen  v.  Kanouse,   13  id., 
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cited  by  appellants'  counsel,  sustain  them  in  their  first 
position.  It  is,  however,  conceded  in  those  cases  that  the 
common  law  doctrine  was  different,  and  that  it  required 
a  tender  at  the  time  the  debt  is  due,  technically  termed  the 
44  law  day,"  to  discharge  the  mortgage,  or  an  actual  pay- 
ment of  the  amount. 

The  doctrine  of  the  common  law  was,  that  default  in 
payment,  at  the  time  and  place  stipulated,  forfeited  abso- 
lutely the  estate  of  the  mortgagor ;  the  land  was  thereby 
taken  away  from  him  forever.  Co.  Lit.  205  a.  If,  how- 
ever, the  mortgagor  made  a  tender  of  the  debt  due,  at  the 
stipulated  time  and  place,  and  the  mortgagee  refused  to 
receive  it,  the  mortgage  was  discharged.  Co.  Lit.  207  a. 
But  a  convenient  time  before  sunset  on  the  day  of  payment 
was  the  last  time  given  to  make  the  tender.     Co.  Lit.  206  6. 

Courts  of  equity,  acting  upon  these  general  principles,  in 
order  to  prevent  injustice  to  the  mortgagor  resulting  from 
the  common  law  rule,  interposed  and  established  the  doc- 
trine that  the  mortgage  was  but  a  security  for  the  debt ; 
that  the  mortgagee  held  the  estate,  although  forfeited  at 
law,  as  a  trust ;  and  that  "the  mortgagor  had  an  equity 
of  redemption  which  he  might  enforce  against  the  mort- 
gagee, as  he  could  any  other  trust,  if  he  applied  within  a 
reasonable  time  to  redeem,  and  offered  a  full  payment  of  the 
debt,  and  of  all  equitable  charges.''  2  Stoiy's  Eq.  Jur.  sec. 
1013. 

It  will  be  observed  that  it  was  the  same  rigid  and  technical 
common  law  rule  which  forfeited  the  estate  of  the  mort- 
gagor for  non-payment  of  the  debt  at  the  stipulated  time 
and  place,  and  discharged  the  mortgage  by  a  tender  at  the 
stipulated  time  and  place  —  the  literal  enforcement  of  the 
terms  of  the  contract,  without  regard  to  circumstances. 

We  fail  to  appreciate  why  a  court  of  equity,  while  inter- 
posing its  authority  to  mitigate  the  rigor  of  the  common 
law  rule  against  the  mortgagor,  should,  at  the  same  time, 
extend  and  make  more  rigorous  the  rule  against  the  mort- 
gagee. We  do  not  perceive  how  this  can  be  said  to  be  in 
28  — 86th  ill. 
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pursuance  of  the  natural  principles  of  justice.  If  a  tender 
is  made  but  not  accepted,  and  is  kept  good,  it  is  plainly 
right  that  the  mortgagee  should  have  only  the  tender.  The 
mortgagor  has  been  deprived  of  the  use  of  his  money,  and 
the  mortgagee  has  had  ample  time  to  reflect  upon  his  rights, 
and  has  been  at  liberty  to  have  them,  whenever  he  would, 
by  the  acceptance  of  the  tender.  But  when  the  tender  is 
not  kept  good,  the  mortgagor  has  the  use  of  the  money, 
and  the  mortgagee,  however  ill-advised  he  may  have  been 
at  the  time  of  tender,  has  no  opportunity  for  revising  and 
reconsidering  his  judgment,  and  thereafter  accepting  the 
money  tendered. 

Where  the  tender  is  made  at  the  day,  it  is  made  at  the 
time  the  parties,  by  their  contract,  agreed  payment  should 
be  made.  The  mortgagee  may  then  reasonably  be  presumed 
to  have  anticipated  payment,  and  to  have  prepared  himself 
to  state  the  account  accurately.  But  a  tender  after  that  time 
may  be  on  one  day  as  well  as  on  another  —  after  the  lapse 
of  years  as  well  as  of  days  —  and  without  any  previous  no- 
tice of  the  time.  In  very  many  cases,  after  the  lapse  of  a 
considerable  time,  where  numerous  payments  have  been 
made,  and  the  parties,  through  ignorance  or  carelessness, 
have  omitted  to  make  entries  or  to  execute  and  preserve  writ- 
ten receipts  thereof,  or  where  the  mortgagee  has  been  in  pos- 
session of  the  mortgaged  property  and  is  under  obligation  to 
account  for  rents  and  profits  after  deducting  taxes  and  neces- 
sary repairs,  and  the  memory  is  uncertain  and  confused,  it 
would  be  very  difficult  to  determine,  at  once,  whether  the 
amount  tendered  is  equal  to  the  amount  actually  due.  The 
first  judgment  on  the  question  might  be  very  inaccurate  and 
yet  very  honest  —  and  it  might  not  be  until  by  reflection 
long  afterwards  that  the  inaccuracy  would  be  detected. 

When  it  is  reflected  that  no  serious  hardship  is  imposed 
on  a  party  making  a  tender  by  requiring  him  to  keep  it 
good,  it  would  seem  clearly  unjust,  under  circumstances  like 
those  alluded  to,  to  require  a  party  to  whom  a  tender  is 
made,  after  the  day  of  payment  has  passed,  to  elect,  at 
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once,  to  accept  or  reject  it,  at  the  peril  of  losing  his  security 
if  he  misjudges  as  to  his  rights.  An  exceptional  instance  of 
injustice  that  would  result  from  such  a  rule  is  found  in  facts 
disclosed  by  this  record. 

The  debt  here  was  due  December  10,  1856,  and,  had  a 
tender  then  been  made,  it  must  have  been  in  coin  ;  and 
there  is  not  the  slightest  ground  for  supposing  that  it 
would  have  been  rejected.  The  tender  made  March  1, 
1863,  was  rejected  because  it  was  not  in  gold,  but  was  in 
United  States  legal  tender  notes.  At  the  December  term, 
1869,  of  the  Supreme  Court  of  the  United  States,  in  Hep- 
bum  v.  Griswold,  8  Wall.  603,  a  majority  of  the  court  sus- 
tained the  position  of  McGoon  in  rejecting  the  tender, 
because  it  was  not  in  gold  ;  and  had  the  present  case  been 
decided  before  that  case  was  overruled,  the  decision  must 
have  been  in  favor  of  McGoon  on  that  ground.  McGoon 
et  al.  v.  Shirk,  54  111.  408.  Or,  it  would  seem,  had  the 
tender  been  made  after  the  decision  in  that  case,  and  before 
the  decision  in  Knox  v.  Lee,  12  Wall.  457,  overruling  it, 
it  must  have  been  held  the  tender  was  insufficient  for  the 
cause  assigned  by  McGoon.  Harris  v.  Jex  et  al.  55 
N.  Y.  421. 

It  could  hardly  seem  otherwise  than  harsh  and  unjust  to 
discharge  the  mortgage,  simply  because  McGoon  judged 
with  regard  to  the  sufficiency  of  the  tender  as  did  the 
Supreme  Court  of  the  United  States  in  its  first  decision, 
and  not  as  in  its  last. 

The  policy  of  courts  of  equity  is  against  forfeitures  ;  and, 
in  this  State,  to  discharge  the  mortgage  would  be,  in  very 
many  instances,  in  effect,  to  forfeit  the  debt. 

We  think  the  preferable  rule  is,  where  the  tender  is  made 
after  the  day  the  debt  secured  by  the  mortgage  is  due,  to 
require  that  it  shall  be  kept  good  in  order  that  it  may  oper- 
ate to  discharge  the  mortgage.  This  is  in  harmony  with 
Maynard  v.  Hunt,  5  Pick.  240,  Smith  v.  Kelley,  27  Me. 
237,  Merritt  v.  Lambert,  7  Paige,  344. 

It  was  Martin's  duty,  when  his  tender  was  rejected,  to 


436  Crain  et  al.  v.  McGoon.  [Sept.  T. 

Opinion  of  the  Court. 

have  kept  the  money  safely,  and  been  ready  to  pay  it  when 
McGoon  should  consent  to  accept  it.  Stow  v.  Russell  et  al. 
36  111.  33,  34.  The  finding  of  the  jury  on  this  question  is, 
in  our  opinion,  authorized  by  the  evidence.  Chancellor 
Martin,  Jr.,  by  whom  the  tender  was  made,  says  he  depos- 
ited the  money,  to  his  own  credit,  in  a  bank,  and  indorsed 
and  delivered  the  certificate  thereof  to  his  father,  the  mort- 
gagor. It  appears  $800  of  this  was  drawn  out  April  4, 
1863,  and  it  is  not  shown  that  other  money  was  kept  ready 
to  supply  its  place. 

Henry  S.  McGoon  testifies  that  in  May,  1865,  he  called 
upon  Crain,  the  administrator,  for  the  money  due  on  the 
note,  and  that  then  Crain  told  him  he  could  not  pay  it,  but 
it  must  be  probated  against  the  estate  and  paid  in  its  order, 
with  other  claims. 

Crain,  to  some  extent,  contradicts  him,  but  admits  that 
he  advised  him  on  the  subject  of  probating  the  claim,  and 
that  he  did  not  offer  to  then  pay  him,  or  say  anything  about 
the  tender. 

Without  discussing  the  relative  weight  of  the  testimony 
of  these  witnesses,  and  without  discrediting  Crain,  it  is 
sufficient  to  say  even  his  evidence,  alone,  is  not  sufficient 
to  clearly  establish  that  the  tender  was  then  kept  good. 
Henry  S.  McGoon,  he  was  informed,  was  the  assignee  of 
the  note.  He  was  also  informed  that  his  business  then  was 
to  get  the  money  due  upon  it.  If  it  had  all  the  time  been 
ready  for  him,  and  was  then  ready  for  him,  he  should  have 
so  notified  him. 

The  objections  to  the  instructions  to  the  jury  are  unim- 
portant. Their  verdict  was  advisory,  only,  to  the  court,  and 
since  we  are  satisfied  with  the  result,  it  is  unimportant  by 
what  process  it  was  reached. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Samuel  H.  Crowl 

v. 

Francis  C.  Nagle  et  al. 

1.  Mechanic's  lieist —  limitation  of  six  months.  The  statute  requiring  a  pro- 
ceeding to  enforce  a  mechanic's  lien  to  be  brought  within  six  months  after  the 
last  payment  is  due,  requires  that  mechanics  and  material-men  shall  enforce 
their  rights  against  all  parties  having  an  interest,  or  claiming  an  interest,  in  the 
premises,  by  suit  to  be  brought  against  them  within  the  six  months. 

2.  Where  suit  was  brought  against  the  contracting  party  to  enforce  a  me- 
chanic's lien  within  six  months  after  the  last  payment  became  due,  but  an  in- 
cumbrancer and  a  purchaser  under  the  incumbrance  were  not  made  parties 
within  such  time,  but  were  brought  into  the  case  by  amendment  after  the  ex- 
piration of  the  statutory  period,  it  was  held,  that  no  lien  could  be  enforced  as 
against  such  new  parties  to  affect  their  rights. 

3.  Same  —  strict  construction.  A  party  seeking  to  enforce  a  lien  under  the 
statute  relating  to  mechanics'  liens,  must,  by  his  pleading,  bring  himself  strictly 
within  its  terms,  and  show  his  right  to  the  lien  as  against  those  made 
defendants. 

4.  New  paeties  by  amendment.  "Where  a  new  party  defendant  is  brought 
into  a  suit  to  enforce  a  mechanic's  lien  by  amendment  of  the  petition,  the  suit 
as  to  him  is  brought  only  from  the  time  he  is  made  a  party,  and  it  can  have 
no  relation  back,  so  far  as  he  is  concerned,  to  the  time  of  bringing  suit  against 
the  original  defendants. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Upton,  Boutell  &  Waterman,  for  the  appellant. 

Mr.  T.  A.  Moran,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  Cook  circuit  court,  to  enforce 
a  mechanic's  lien.  The  petition  was  filed  to  the  June  term, 
1872,  in  which  Francis  C.  Nagle  was  complainant,  and 
Clarissa  Filkins,  John  L.  Manning,  and  Charles  P.  Marsh 
were  defendants,  who  appeared  and  answered,  and  to  their 
answers  replications  were  filed.  At  the  June  term,  1874, 
the  petition  was  amended  by  making  James  E.  Dalton  a 
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party  petitioner.  No  farther  step  seems  to  have  been  taken 
in  the  cause  until  at  the  November  term,  1875,  when  the 
petition  was  further  amended,  on  the  motion  of  the  peti- 
tioners, by  making  Samuel  H.  Crowl  a  defendant.  Notice 
to  him  was  given  by  publication,  and  at  the  March 
term,  1876,  he  put  in  a  plea,  duly  verified,  alleging  that 
on  January  16,  1873,  Clarissa  Filkins  executed  to  one  Edwin 
Rogers  a  trust  deed  of  the  premises  described  in  the  peti- 
tion, to  secure  the  payment  of  $1,000  in  one  year  from  the 
date  thereof,  with  interest  at  ten  per  cent  per  annum,  which 
deed  was  duly  recorded  on  January  18,  1873.  It  then  avers 
default  in  the  payment,  a  sale  by  Rogers,  on  the  application 
of  the  holder  of  the  note,  on  February  23,  1874,  and  a  con- 
veyance thereof  to  him,  Crowl,  and  further  averring  that  he 
took  immediate  possession  of  the  premises,  and  has  ever 
since  remained  in  possession;  alleging  that  the  suit  and 
proceedings  against  him  were  commenced  on  November  11, 
1875,  more  than  two  years  after  the  completion  of  the  con- 
tract set  out  in  the  petition,  and  more  than  two  years  after 
the  last  payment  for  labor  and  materials  became  due  and 
payable  as  alleged  in  the  petition.  The  plea  further  avers 
that  this  attempt  to  enforce  a  mechanic's  lien  is  to  the 
prejudice  of  defendant  as  a  creditor,  and  to  the  prejudice  of 
the  incumbrance  made  by  the  said  Clarissa  Filkins,  quoting 
the  statute. 

The  plea  was  duly  set  down  for  argument,  and  the  same 
was  overruled  by  the  court  and  a  decree  passed  as  prayed, 
directing  the  sale  of  the  interest  of  defendant  Crowl,  as 
well  as  that  of  the  other  defendants,  in  satisfaction  of  the 
lien. 

To  reverse  this  decree  Crowl  appeals,  insisting  that  no 
suit  was  instituted  against  him  within  six  months  after  the 
last  payment  became  due  and  payable,  and  that  the  same  is 
a  condition  precedent  to  the  enforcement  of  the  lien  to  the 
prejudice  of  any  creditor  or  any  incumbrance,  as  in  his  plea 
alleged. 

Section  28  of  chapter  82,  title  "  Liens, "  is  as  follows: 
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"  No  creditor  shall  be  allowed  to  enforce  the  lien  created 
under  the  foregoing  provisions,  as  against  or  to  the  prejudice 
of  any  other  creditor,  or  any  incumbrance,  unless  suit  be 
instituted  to  enforce  such  lien  within  six  months  after  the 
last  payment  for  labor  or  materials  shall  have  become  due 
and  payable."     Eev.  Stat.  1874,  p.  668. 

It  is  insisted  by  appellees  that  the  institution  of  proceed- 
ings to  enforce  a  lien  against  Clarissa  Filkins,  John  L.  Man- 
ning, and  Charles  P.  Marsh,  within  the  statutory  time,  was  a 
compliance  with  the  statute,  and  appellant  could  be  made  a 
party  at  any  subsequent  time  before  a  final  decree. 

This  involves  the  construction  of  the  section  quoted, 
which  it  has  not  received  by  any  adjudication  of  this  court 
to  which  we  have  been  referred.  The  lien  given  to  the 
mechanic  and  material-man,  as  against  creditors  and  incum- 
brancers, is  upon  the  condition  that  suit  shall  be  instituted 
within  six  months. 

Appellant  contends  there  has  been  no  compliance  with 
this  condition,  for  the  reason,  the  suit,  although  commenced 
against  the  contracting  party  and  the  then  owner  of  the 
premises  within  the  six  months,  that  he,  being  an  incum- 
brancer, was  not  brought  into  the  case  until  more  than  three 
years  thereafter,  and  should  not  be  prejudiced  by  the  pro- 
ceeding. 

The  suit  to  enforce  the  lien  was  commenced  and  was  pend- 
ing at  the  June  term,  1873,  to  which  all  the  parties  therein 
named  appeared  and  answered.  It  is  not  denied  this  was 
within  the  six  months  next  after  the  last  payment  became 
due  and  payable,  and  therefore  in  time.  Now,  the  question 
is  distinctly  made,  and  argued  at  great  length,  that  although 
appellant  purchased  the  premises,  before  the  petition  was 
filed,  of  the  trustee  of  Clarissa  Filkins,  one  of  the  defend- 
ants, and  he  not  made  a  party  to  the  suit  until  1875,  as  to 
him  more  than  six  months  had  elapsed,  and  his  interest, 
therefore,  is  not  subject  to  the  lien. 

Is  this  a  fair  construction  of  the  statute  ?  It  is  conceded 
no  liberal  intendment  or  construction  will  be  given  to  this 
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act,  and  this  is  the  doctrine  of  this  court.  A  party,  there- 
fore, seeking  the  benefit  of  this  statute,  must,  by  his  plead- 
ing, bring  himself  strictly  within  its  terms. 

We  think,  after  a  careful  consideration  of  the  arguments 
presented  to  us,  that  the  plain  meaning  and  intention  of  the 
statute,  when  strictly  yet  fairly  construed,  is  that  mechanics 
and  material-men  shall  enforce  their  rights  against  all  par- 
ties having  or  claiming  to  have  an  interest  in  the  premises, 
by  suit  to  be  commenced  against  them  within  six  months. 
It  will  not  do  to  say  a  suit  was  commenced  against  the  party 
contracting  for  the  labor  or  materials,  for  he  may  have  no 
interest  whatever  in  the  premises.  The  law  means  that 
parties  having  an  interest  shall  be  the  parties  to  the  suit. 
In  this  particular  case,  and  it  would  be  so  in  most  cases, 
there  was  no  obstacle  in  the  way  of  making  appellant  a 
party  within  the  six  months,  as  the  deed  conveying  the 
premises  to  him  was  on  record  before  the  petition  was  filed. 
Great  hardships  and  difficulties  would  result  from  a  different 
construction  of  this  act.  None  can  result  from  the  con- 
struction we  have  given  it,  and  it  seems  to  quadrate  with 
reason  and  justice. 

It  seems  to  be  conceded  by  appellees  that  appellant  occu- 
pies the  position  of  an  incumbrancer.  On  that  concession 
we  think  the  statute  is  clear  he  should  have  been  a  party  to 
the  petition,  and  made  so  within  the  statutory  limitation. 
Appellant  was  brought  into  the  case,  after  the  lapse  of  more 
than  two  years,  by  an  amendment  to  the  petition.  So  far, 
then,  as  he  is  concerned  there  was  no  suit  pending  against 
him  within  the  six  months,  but  only  from  the  time  of  the 
amendment.  This  can  have  no  relation  back  to  the  time  of 
commencing  suit  against  the  original  parties.  Story's  Eq. 
PI.  sec.  904.  It  is  unnecessary  to  remark  specially  upon 
the  cases  cited  by  appellees,  as  they  do  not  seem  to  have  any 
direct  bearing  upon  the  point  in  issue. 

We  are  satisfied  a  fair  and  reasonable  construction  of  the 
statute  requires  a  suit  should  be  commenced  against  a  party 
claiming  an  interest  in  premises  within  six  months  after  the 
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last  payment  was  due  and  payable,  before  his  rights  can  be 
cut  off.  No  suit  having  been  commenced  against  the  in- 
cumbrancer, the  rights  of  the  purchaser  must  be  subordinate 
to  his.  Bringing  him  in,  at  a  time  subsequent,  is,  in  effect, 
commencing  a  suit  against  him  at  that  time.  Similar  views 
are  expressed  in  Dunpliy  v.  Riddle  et  al.  ante,  p.  22. 

For  the  reasons  given,  the  decree  is  reversed  and  cause 
remanded. 

Decree  reversed. 


William  N.  Sturges 

v. 

The  Board  of  Trade  of  the  City  of  Chicago. 

Corporation — remedy  of  member  for  expulsion.  A  court  of  equity  will 
not  entertain  a  bill  by  a  member  of  a  private  corporation,  against  the  corpora- 
tion and  its  officers,  to  restrain  them  from  expelling  the  complainant  for  a  viola- 
tion of  its  rules  and  by-laws.  The  remedy  of  such  member,  if  any,  is  in  a 
court  of  law. 

Appeal  from  the  Circuit  Court  of  Cook  County  ;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Monroe,  Bisbee  &  Ball  and  Mr.  John  J. 
Herrick,  for  the  appellant. 

Messrs.  Lawrence,  Campbell  &  Lawrence  and  Messrs. 
Dent  &  Black,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Appellant,  on  November  24,  1874,  filed  a  bill  in  chancery 
in  the  circuit  court  of  Cook  county,  in  which,  among  other 
things,  it  is  alleged  that  certain  proceedings  had  taken  place 
before  the  Board  of  Trade  and  its  officers,  relating  to  a 
proposition  or  demand  for  the  expulsion  of  appellant  from 
membership  in  that   incorporation,  upon  certain   charges, 
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which  proceedings,  it  is  alleged,  were  irregular,  and  in  viola- 
tion of  the  regulations  of  the  Board  ;  that  the  president  and 
directors  are  inimical  to  appellant,  and  desire  to  expel  him 
from  said  Board,  whether  he  be  guilty  or  not  guilty ;  and 
that  they  have  proceeded  to  ballot,  and  to  ask  all  the  mem- 
bers to  vote  upon  the  question  of  his  expulsion ;  that  by  in- 
genious and  fictitious  reports  made  by  them  to  the  Board 
they  have  created  a  prejudice  against  him,  and  that  he  is  in 
danger  of  being  expelled.  Appellant,  in  his  bill,  prays 
for  an  injunction  forbidding  his  expulsion  and  all  further 
action  in  such  proceedings,  and  enjoining  defendants  (appel- 
lees) from  preventing  or  trying  to  prevent  him  from  entering 
the  buildings  of  such  Board. 

A  temporary  injunction  was  ordered  and  issued.  The  ap- 
pellees filed  answers,  attempting  to  vindicate  their  action, 
and  insisting  that  complainant  had  no  sufficient  ground  for 
the  relief  sought. 

The  iiij  unction  was  afterwards  dissolved  by  order  of  the  cir- 
cuit court,  and  the  court  assessed  damages  against  the  appel- 
lant upon  the  dissolution  of  the  injunction,  and  gave  judgment 
therefor.    The  complainant  brings  the  record  here  on  appeal. 

The  judgment  and  decree  of  the  circuit  court  must  be 
affirmed. 

It  is  very  clear  that  the  bill  in  this  case  presents  no  case 
warranting  the  intervention  of  a  court  of  chancery.  The 
rules  laid  down  in  the  case  of  Baxter  v.  The  Board  of 
Trade,  83  111.  146,  must  govern  this  case.  It  is  there 
shown  that  even  if  a  member  may  resort  to  the  courts  for 
a  remedy  in  such  cases,  he  must  go  to  a  court  of  law. 

Decree  affirmed. 
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The  Pittsburgh,  Cincinnati   and   St.  Louis    Railway 

Company 

v. 

Charles  M.  Campbell. 

1.  Negligence  —  not  removing  combustible  matter  from  right  of  way.  Un- 
der the  statute  a  railway  company  in  the  use  of  a  railroad  as  lessee,  or  other- 
wise, is  guilty  of  negligence  if  it  fails  to  keep  its  right  of  way  clear  from  all 
dead  grass,  weeds,  etc.,  and  for  such  neglect  is  made  liable  for  injuries  to  others 
from  the  escape  and  transmission  of  fire  from  its  engines. 

2.  Same — presumed  from  escape  of  fire.  The  communication  of  fire  by 
any  locomotive  engine  while  on  or  passing  over  any  railroad,  affords  full  prima 
facie  evidence  to  charge  the  corporation  or  persons  in  the  use  of  such  road  as 
owner,  lessee,  or  mortgagee,  under  the  statute,  with  negligence  in  not  keeping 
the  right  of  way  free  from  combustible  matter,  and  in  the  use  of  the  engines  and 
for  not  having  them  in  all  respects  in  a  good  and  safe  condition.  Proof  of  the 
communication  of  fire  makes  a  case  entitling  the  plaintiff  to  recover  against 
any  company  using  or  occupying  the  road. 

3.  Same  —  liability  for  acts  of  lessees.  The  lessee  of  a  railroad,  who  by  con- 
tract permits  another  company  to  use  the  road,  is  liable  for  the  negligent  acts 
of  the  latter  company. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Crawford  &  McConnell  and  Mr.  E.  Walker, 
for  the  appellant. 

Mr.  Daniel  E.  Barnard,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  August  19,  1874,  fire  escaped  from  an  engine  either 
of  appellant  or  the  Chicago,  Danville  and  Vinceniies  Rail- 
road Company,  and  spread  over  the  meadow  of  appellee, 
destroying  a  large  amount  of  his  hay,  grass,  etc.  A  train 
belonging  to  each  company  passed  about  the  same  time  and 
near  together,  and  the  fire  was  discovered  in  several  places 
on  appellee's  farm,  immediately  after  they  passed.  It  is 
altogether  probable  that  fire  may  have  been  communicated 
by  both,  but  the  jury  have  found  that  it  was  by  that  of 
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appellant,  as  that  company  as  lessor  was  liable  for  fire  that 
may  have  been  set  by  its  lessee. 

Appellant  seems  to  be  a  lessee  of  the  road  from  the 
Columbus,  Chicago  and  Indiana  Central  Railroad  Com- 
pany, which  company  was  the  owner  of  the  road.  The 
Chicago,  Danville  and  Vincennes  Railroad  Company  were 
lessees  of,  or  using,  the  road  or  a  part  of  it,  by  and  under  an 
arrangement  with  appellant,  and  hence  occupied  the  rela- 
tion of  lessee  to  appellant. 

It  is  urged  that  if  the  Chicago,  Danville  and  Vincennes 
train  communicated  the  fire,  appellant  is  not  liable,  how- 
ever negligently  it  may  have  occurred.  The  evidence  tends 
to  show,  and  the  jury  were  warranted  in  finding,  that 
the  right  of  way  of  this  road,  at  the  place  where  the  fire 
started,  was  not  free  from  dry  weeds,  grass,  and  other  com- 
bustible material.  The  38th  section  of  the  Railroad  and 
Warehouse  Act  provides  that  "it  shall  be  the  duty  of  all 
railroad  corporations  to  keep  their  right  of  way  clear  from 
all  dead  grass,  dry  weeds,  or  other  dangerous,  combustible 
material,  and  for  neglect  shall  be  liable  to  the  penalties 
named  in  section  "  37.  That  section  imposes,  as  a  penalty, 
double  the  amount  of  damages  suffered  by  a  non-compliance 
with  its  requirements. 

The  78th  section  of  the  act  provides  that  where  any  fire 
shall  be  communicated  by  any  locomotive  engine,  whilst  on 
or  passing  over  any  road,  the  fact  that  it  was  so  communi- 
cated shall  be  taken  as  full  prima  facie  evidence  to  charge 
with  negligence  the  corporation  or  person  or  persons  who 
shall,  at  the  time  of  such  injury  by  fire,  be  in  the  use  and 
occupation  of  such  railroad,  either  as  owners,  lessees,  or 
mortgagees,  and  also  those  who  shall  at  the  time  have  the 
care  and  management  of  the  engine. 

From  these  provisions  it  is  manifest  that  both  appellant 
and  its  lessee  are,  by  the  statute,  to  be  held  prima  facie 
negligent,  —  negligent  in  not  removing  all  combustible 
material  from  the  right  of  way ;  negligent  in  the  use  of 
their  engines,  and  for  not  having  them  in  all  respects  in  a 


1877.]  Hancock  v.  Harper.  445 

Syllabus. 

good  and  safe  condition.  The  plaintiff,  on  proof  that  fire 
was  communicated,  makes  a  case  that  entitles  him  to  re- 
cover against  any  company  using  or  occupying  the  road. 
And  it  is  clear,  beyond  all  doubt,  that  appellant  was  using 
this  road,  and  one  of  its  trains  passed  at  the  time  near  to 
that  of  the  other  company.  This,  then,  made  a  "  full 
prima  facie  "  case  for  a  recovery  by  appellee,  and,  on  an 
inspection  of  the  evidence,  we  are  clearly  of  opinion  that 
it  has  not  been  overcome  by  appellant. 

Again,  appellant  was  the  lessee  of  the  road,  and  per- 
mitted, by  contract,  the  Chicago,  Danville  and  Yincennes 
Company  to  use  it,  and  thereby  became  liable  for  the  neg- 
ligent acts  of  the  latter  company.  Ohio  &  Mississippi 
R.  R.  Co.  v.  Dunbar,  20  111.  623 ;  Illinois  Central  R. 
R.  Co.  v.  Kanouse,  39  id.  272  ;  and  The  Toledo,  Peoria 
<&  Warsaw  Ry.  Co.  v.  Rumbold,  40  id.  143.  These  cases 
establish  the  liability  of  appellant  so  clearly  that  reasoning 
or  further  authority  is  not  required. 

A  careful  examination  of  the  evidence  shows  that  it  sus- 
tains the  verdict,  and  the  instructions  given  accord  with  the 
views  here  expressed.  Nor  did  the  court  err  in  refusing 
appellant's  instructions.  The  damages  were  properly  as- 
sessed, and  are  not  excessive.  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 


John  L.  Hancock 

v. 
Samuel  Harper. 

1.  Mortgage  —  when  deed  is — presumption.  The  fact  that  a  conveyance 
of  real  estate  is  in  form  an  absolute  warranty  deed  raises  a  strong  presumption 
that  it  was  a  sale,  and  this  is  strengthened  by  lapse  of  time.  To  show  such  a 
deed  to  be  a  mortgage  only,  the  proof  must  be  clear  and  convincing. 

2.  Where  a  party,  after  making  a  warranty  deed  for  a  lot,  collected  no  rents, 
paid  no  taxes  on  the  property,  or  interest  to  his  grantee,  and  the  latter  took  no 
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obligation  from  the  grantor  for  the  payment  of  money,  and  never  applied  for 
the  payment  of  interest,  and  nothing  was  said  between  the  parties  on  the  sub-, 
ject  for  over  twelve  years,  it  was  held,  that  these  facts  and  circumstances  con- 
sisted much  better  with  an  absolute  sale  than  with  a  loan  and  mortgage. 

8.  Same  — parol  evidence  to  show  deed  a  mortgage.  It  is  the  doctrine  of  this 
court  that  parol  evidence  is  admissible  to  show  that  a  deed,  absolute  on  its 
face,  was  intended  as  a  security  for  the  payment  of  a  debt,  and  such  deed  is 
both  at  law  and  in  equity  regarded  as  a  mortgage  only. 

4.  Same  —  mortgagee  in  possession  a  trustee.  A  mortgagee  in  possession 
is  deemed  by  a  court  of  equity  a  trustee,  but  this  is  only  a  constructive  trust, 
raised  by  implication,  for  the  purpose  of  a  remedy  to  prevent  injustice. 

5.  Limitation — in  equity.  It  is  well  settled  that,  where  courts  of  law  and 
equity  have  concurrent  jurisdiction,  a  claim  barred  at  law  will  be  barred  in 
equity,  and  even  where  the  jurisdiction  in  equity  is  exclusive,  if  the  remedy 
sought  is  analogous  to  a  remedy  at  law,  the  limitation  will  apply. 

6.  "Where  a  bill  was  filed  by  the  grantor  of  real  estate  against  his  grantee, 
alleging  that  the  conveyance  was  a  security  for  money  loaned,  and  charging  a 
sale  and  conveyance  by  the  grantee  to  a  stranger  for  a  sum  much  greater  than 
the  indebtedness,  and  seeking  to  compel  the  grantee  to  account  for  the  differ- 
ence in  the  proceeds  of  sale  or  the  value  of  the  lot  and  the  indebtedness,  it  was 
held,  that  the  bill  was  barred  after  the  lapse  of  five  years  from  the  time  of  the 
conveyance  by  the  defendant,  and  knowledge  of  that  fact  by  the  complainant, 
by  analogy  with  the  statute  applicable  to  similar  demands  at  law. 

7.  Same — trusts  in  equity.  In  cases  of  direct  and  express  trusts  the  statute 
of  limitations  will  apply  from  the  time  the  trust  is  disavowed  by  the  trustee, 
and  an  adverse  right  or  interest  is  insisted  upon  and  made  known  to  the  cestui 
que  trust. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Cooper,  Garnet  &  Packard,  for  the  appellant. 

Mr.  James  E.  Munroe,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  March  31,  1861,  appellee  and  wife  executed  to  appel- 
lant a  warranty  deed  for  a  lot  of  ground  in  the  city  of  Chi- 
cago for  the  expressed  consideration  of  $600.  On  April  11, 
1863,  Appellant  sold  and  conveyed  the  lot  to  one  Able,  for 
$2,000. 

The  bill  of  complaint  in  this  case  was  filed  against  appel- 
lant on  October  24,  1874,  setting  up  that  the  warranty  deed 
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made  to  appellant  was  but  a  mortgage  or  security  for  the 
payment  of  $588.23,  loaned  by  appellant  to  appellee,  to  be 
paid  within  one  year,  with  interest,  praying  that  appellant 
might  account  for  the  excess  of  the  proceeds  of  the  sale  of 
the  lot  to  Able  —  or  of  its  value,  if  greater  thau  such  pro- 
ceeds—  over  the  alleged  mort2:ao;e  debt.  * 

On  hearing,  the  court  below  decreed  the  relief  prayed ; 
and  the  defendant  appealed. 

It  appears  that  the  lot  was  subject  to  a  trust  deed  con- 
taining a  power  of  sale  which  appellee  had  previously  given 
to  secure  the  payment  of  two  promissory  notes  made  by 
him  —  one  for  $454.54,  and  the  other  for  $133.69  —  which 
matured  March  31,  1861 ;  and  his  account  of  the  transaction 
is,  that,  being  unable  to  pay  these  notes,  he  applied  to  ap- 
pellant, in  whose  employ  he  was,  and  the  latter  agreed  to 
take  up  the  notes  and  to  let  appellee  have  a  year  in  which 
to  sell  the  lot  and  pay  appellant  back  with  interest ;  that 
appellant  did  take  up  the  notes,  and  for  no  other  considera- 
tion appellee  executed  the  warranty  deed  in  question,  not 
knowing  it  to  be  such,  he  being  intoxicated  at  the  time,  and 
supposing  that  it  was  a  mortgage. 

The  fact  that  the  conveyance  was  in  form  an  absolute 
warranty  deed  raises  a  strong  presumption,  which  is 
strengthened  by  the  lapse  of  time,  that  it  was  a  sale.  In 
Wilson  v.  McDowell,  78  111.  517,  this  court  said:  "When 
contracts  of  this  character  are  set  up  to  overcome  and  de- 
feat a  deed,  the  evidence  must  be  clear  and  convincing  in 
its  character.  Loose,  indefinite,  and  unsatisfactory  evidence 
will  never  be  held  to  suffice." 

The  only  witness  who  gives  any  direct  evidence  that  the 
deed  was  intended  as  a  mortgage  is  the  appellee,  and  he 
testifies  only  to  conversations,  and  not  to  acts  done.  The 
facts  and  circumstances  which  appear,  consist  very  mUch 
better  with  a  sale  with  a  right  to  repurchase  within  a  year, 
than  with  a  loan  and  mortorao-e. 

Appellant  took  no  obligation  from  appellee  to  pay  any- 
thing.    Had  there  been  a  loan,  it  would  have  been  more 


448  Hancock  v.  Harper.  [Sept.  T. 

Opinion  of  the  Court. 

natural  for  appellant  to  have  taken  an  assignment  of  ap- 
pellee's two  outstanding  notes,  and  have  held  them  with  the 
deed  of  trust  for  his  security ;  a  trust  deed  with  a  power  of 
sale  being  a  preferable  security  to  a  mortgage. 

There  were  upon  the  lot  a  couple  of  small  buildings  val- 
ued &t  about  $300,  renting  for  $12  per  month.  After  the 
making  of  the  deed,  appellee  collected  no  rents,  nor  paid 
taxes  on  the  property  ;  he  never  paid  any  interest  to  appel- 
lant, nor  did  the  latter  ever  apply  for  any,  not  a  word  ever 
having  been  exchanged  between  them  upon  the  subject,  or 
even  upon  the  subject  matter  of  the  transaction,  or  any- 
thing connected  therewith,  until  about  the  time  of  commenc- 
ing suit,  save  that  appellee  says  that  in  January,  1866,  he 
called  upon  appellant  and  said  that  he  had  come  to  see 
about  the  land  matter,  and  wanted  a  settlement,  and  that 
appellant  then  gave  him  $50.  Appellant  denies  this,  and 
says  that  appellee  came  to  his  place  to  borrow  the  money, 
being  an  old  hand  of  his,  and  that  he  lent  him  the  $50. 

Immediately  after  the  making  of  the  deed,  appellee  tried 
to  sell  the  lot,  and  placed  it  in  the  hands  of  a  real  estate 
agent  to  sell,  but  made  no  effort  to  sell  it  after  one  year. 
Within  the  year  at  least,  according  to  his  own  testimony, 
appellee  must  have  had  knowledge  that  the  instrument  was 
a  deed  and  not  a  mortgage,  as  he  testifies  he  learned  that 
he  had  signed  a  warranty  deed  when  he  wanted  to  sell, 
though  in  another  portion  of  his  testimony  he  says  he 
never  knew  the  deed  was  a  warranty  deed  until  this  suit 
was  commenced. 

Appellee  went  into  the  army  in  August,  1862,  coming  out 
in  July,  1865.  He  says  that  he  had  no  money  or  property 
when  he  went  into  the  army,  unless  it  was  in  this  lot ;  that 
while  in  the  army  he  learned,  either  from  his  wife  or 
daughter,  of  the  sale  of  the  lot  by  appellant ;  that  he  sent 
no  word  to  his  wife  in  reply  about  the  property. 

The  only  excuse  for  the  delay  in  bringing  suit  is  that 
appellee  had  no  means  to  bring  suit  before  he  did. 

The  situation  of  the  lot  is  on  the  corner  of  Clark  and 
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Fourteenth  streets,  forty-two  feet  on  Clark  street  by  100 
feet  in  depth.  Appellee  testifies  that  he  considered  it  worth 
$4,000  at  the  time  of  the  deed  to  appellant.  He  is  corrob- 
orated in  this  respect  by  two  other  witnesses.  Appellant 
testifies  that  he  sold  the  property  to  Able,  April  11,  1863, 
for  $2,000,  on  two  or  three  years'  time,  which  was  all  that 
it  was  worth  as  near  as  he  could  ascertain  after  making 
efforts  to  find  out  its  value  and  endeavors  to  get  the  best 
price  he  could  for  it.  One  of  appellee's  witnesses  testified 
property  in  that  neighborhood,  was  rising  a  little  between 
1861  and  1864. 

But  without  more  on  the  subject  of  a  loan  and  mortgage, 
and  conceding  the  transaction  to  have  been  such,  we  are  of 
opinion  that  the  bar  of  the  statute  of  limitations  which  is 
set  up  in  defense  should  prevail. 

From  the  time  of  the  sale  of  the  lot  by  appellant  to  Able 
all  right  to  the  land  was  gone,  and  the  only  recourse  was 
for  the  money  received  for  the  lot,  or  the  money  value  of 
the  lot.  The  only  claim  on  appellant  thenceforth  was  to 
account  for  and  pay  over  the  excess  of  the  proceeds  of  the 
sale,  or  of  the  value,  over  and  above  the  mortgage  debt. 

The  claim,  though  growing  out  of  an  equitable  right  to 
redeem  the  land,  was  a  purely  money  demand.  This  the 
bill  acknowledges,  as  the  bill  is  not  one  to  redeem,  but 
merely  one  for  an  account  for  the  money  received  for  the 
land,  or  its  money  value,  after  deducting  the  amount  of  the 
alleged  loan. 

Our  statute  providing  for  the  legal  remedy  of  an  action 
of  account  is:  "When  any  person  is  liable  to  account  as 
guardian,  bailiff,  receiver,  or  otherwise,  to  another,  and  will 
not  give  an  account  willingly,  the  party  to  whom  such  an 
account  ought  to  be  made  may  bring  his.  or  her  action  of 
account." 

The  analogous  actions  at  law  for  the  recovery  of  money 

—  that  of  account  and  that  of  assumpsit  for  money  had  and 

received  —  would  have  had  to  be  brought  in  five  years,  that 

being  the  prescribed  period  by  the  statute  of  limitations  for 

29  — 86th  ill. 
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the  bringing  of  those  actions.  It  is  well  settled  that  when 
courts  of  law  and  equity  have  concurrent  jurisdiction  a 
claim  barred  at  law  will  be  barred  in  equity.  Manning  v. 
Warren,  17  111.  267  ;  Hovenden  v \  Lord  Annesley ,  2  Sch.  & 
Lefr.  630. 

It  is  the  doctrine  of  this  court  that  parol  evidence  is  ad- 
missible to  show  that  a  deed  absolute  on  its  face  was  in- 
tended as  a  security  for  the  payment  of  a  debt,  and  that 
such  a  deed  so  intended  is  both  at  law  and  in  equity  re- 
garded as  a  mortgage  only.  Delahay  v.  McConnel,  4 
Scam.  156;   Tillson  v.  Moulton,  23  111.   648. 

But  admitting,  as  is  contended,  that  appellee  could  not 
have  maintained  a  suit  at  law  for  the  surplus  proceeds  of 
sale,  that  the  demand  here  is  only  equitable,  and  that  equity 
has  exclusive  jurisdiction,  we  can  not  agree,  as  is  insisted, 
that  the  .limitation  laws  are  not  to  be  applied  to  any  cases 
which  are  exclusively  cognizable  in  equity. 

We  conceive  the  rule  to  be  that,  even  where  the  jurisdic- 
tion in  equity  is  exclusive,  the  limitation  applies  if  the  rem- 
edy sought  is  analogous  to  a  remedy  at  law.  2  Story  Eq. 
Jur.  sec.  1520  ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  89  ;  Car- 
penter v.  Carpenter,  70  111.  457. 

In  Wilhelm  v.  Saylor,  JEJxr.  32  Md.  151,  a  case  of  a 
bill  for  a  partnership  account,  the  court,  after  holding  there 
was  a  remedy  at  law,  say:  "But,  instead  of  its  being  a 
legal  demand,  and  the  subject  of  an  action  of  account  at 
law,  suppose  the  appellant's  right  to  an  account  to  be  only 
equitable,  and  for  which  no  other  remedy  exists  but  a  bill 
in  chancery,  is  he  in  any  better  position  in  reference  to  the 
defense  of  the  statute  of  limitations  ?  Clearly  not.  In  such 
case  the  statute  applies  strictly  by  analogy,  and  bars  equally 
as  if  the  demand  was  purely  legal.  The  bill  in  equity  is  an 
analogous  proceeding  to  an  action  of  account,  and  there  is 
no  reason  why  one  proceeding  should  be  barred  and  not  the 
other.  They  are  both  equally  within  the  reason  and  policy 
of  the  statute." 

In  Medlicott  v.  O'JDonel,  1  Ball  &  Beatty,  166,  the  lord 
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chancellor  held  the  following  language :  "I  confess  I  think 
the  statute  of  limitations  is  founded  upon  the  soundest 
principles  and  the  wisest  policy  ;  and  that  this  court,  for  the 
peace  of  families,  and  to  quiet  titles,  is  bound  to  adopt  it 
in  cases  where  the  equitable  and  legal  title  so  far  corre- 
sponds that  the  only  difference  between  them  is,  that  the  one 
must  be  enforced  in  this  court,  the  other  in  a  court  of  law." 

It  is  contended  that  there  was  a  trust  here  to  which  the 
statute  of  limitations  does  not  apply. 

A  mortgagee  in  possession  is  deemed  by  a  court  of  equity 
a  trustee ;  but  there  is  no  other  than  a  constructive  trust, 
raised  by  implication,  for  the  purpose  of  a  remedy  to  pre- 
vent injustice.  Russell  v.  Southard,  12  How.  156.  But  in 
cases  of  direct  and  express  trust  the  statute  of  limitations 
will  apply  from  the  time  the  trust  is  disavowed  by  the 
trustee,  and  an  adverse  right  or  interest  is  insisted  upon 
and  made  known  to  the  cestui  que  trust.  Oliver  v.  Piatt,  3 
How.  411 ;  Kane  v.  Bloodgood,  supi^a;  2  Story  Eq.  Jur. 
sec.   1520  a. 

The  case  of  Merrill  v.  Houghton,  51  N.  H.  62,  is  cited 
by  appellee's  counsel,  which  was  a  bill  to  redeem  in  the 
case  of  a  pledge  of  personal  property,  where  the  property 
held  in  pledge  had  been  wrongfully  sold  by  the  pledgee, 
and  the  question  was  whether  the  remedy  lay  in  that  form. 
It  was  held  it  did,  and  that  the  court  might  decree  com- 
pensation. 

It  may  well  be,  that  in  the  present  case  the  bill  might 
have  been  in  form  one  to  redeem  only,  and  that  under  it 
compensation  might  have  been  decreed,  instead  of  redemp- 
tion, as  in  case  of  a  bill  filed  for  the  specific  performance  of 
a  contract  to  convey  land,  and  the  land  has  been  sold,  com- 
pensation may  be  decreed ;  still  it  would,  not  necessarily 
follow  that  the  same  limitation  must  apply,  as  in  case  of 
the  ordinary  bill  to  redeem  where  the  mortgagee  holds  the 
mortgaged  property. 

Hunter  v.  Hunter,  50  Mo.  450,  is  also  cited  —  a  case  of  a 
bill  filed  to  establish  a  trust  in  lands  and  to  recover  the 


452  Hancock  v.  Harper.         .       [Sept.  T. 

Opinion  of  the  Court. 

proceeds  of  a  sale  thereof  made  by  the  trustee  more  than 
five  years  before  filing  the  bill.  In  defense  the  five  years 
statute  of  limitations  governing  actions  of  assumpsit  was 
set  up  as  a  bar.  The  court  held  that  that  limitation  did  not 
apply,  but  the  ten  years'  limitation,  for  the  recovery  of 
lands.  That  if  the  plaintiff  had  sued  for  the  land  itself  in 
the  hands  of  the  trustee,  the  ten  years'  limitation  law 
would  have  applied,  and  that  the  same  rule  should  be  ap- 
plied in  the  suit  for  the  proceeds  of  the  sale  of  the  land. 
If  the  principle  of  this  decision  be  to  the  extent  that,  under 
the  state  of  facts  in  the  case  at  bar,  the  longer  period  of 
limitation  prescribed  by  our  statute  for  the  recovery  of  or 
entry  upon  lands  should  apply  here,  we  can  not  agree  there- 
with and  accept  it  as  a  controlling  precedent. 

From  the  time  that  appellee  made  the  deed  to  appellant, 
over  thirteen  and  a  half  years  elapsed  before  this  suit  was 
commenced,  and  over  eleven  years  after  the  sale  and  con- 
veyance by  appellant  to  Able,  of  which  appellee  had 
knowledge  at  least  as  early  as  in  1865,  some  nine  years 
before  the  suit  was  brought.  On  such  sale  and  conveyance 
to  Able,  as  before  said,  appellee's  claim  to  the  land  was 
gone,  and  his  only  claim  thereafter  was  a  mere  money  claim 
for  the  proceeds  of  the  sale  or  the  value  of  the  land,  and 
from  and  after  the  time  he  knew  of  such  sale  to  Able  and 
was  aware  that  his  only  claim  was  in  respect  of  the  money, 
why  in  reason  and  in  justice  should  he  not  be  held  to  pursue 
his  remedy  for  the  money  as  in  any  other  case,  within  five 
years,  the  period  of  limitation  prescribed  by  the  statute  for 
the  recovery  of  money  ?  Why  be  permitted  to  lie  by,  as 
appellee  claims,  twenty  years,  the  ordinary  period  of  limit- 
ation for  the  recovery  of  and  entry  on  lands,  and  within 
which  generally  a  mortgage  is  held  redeemable,  and  then  sue 
for  the  money?  True,  if  a  legal  title  would  in  ejectment 
be  barred  by  twenty  years'  adverse  possession,  courts  of 
equity  will  act  upon  the  like  limitation,  and  apply  it  to  all 
claims  of  relief  sought  upon  equitable  titles,  or  claims 
touching  real  estate.     Angell  on  Limitations,  sec.  26.     A 
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court  of  equity,  in  applying  the  statutory  limitation  analog- 
ically, will  not  permit  a  claim  to  real  property  to  be  barred 
by  a  lapse  of  time  shorter  than  that  which  would  have 
barred  an  action  of  ejectment  at  law.  Dugan  v.  Gittings, 
3  Gill,  138. 

But  these  rules  are,  as  we  conceive,  inapplicable  to  the 
present  case,  because  it  does  not  involve  a  claim  to  real 
property.  The  proceeding,  in  form,  and  in  relief  sought 
and  grantable,  is  for  the  recovery  of  money  only.  The 
real  claim  is  in  substance  and  truth  a  money  claim,  and  not 
a  claim  to  real  estate,  and  the  rule  of  limitation  applicable 
should  in  reason  be  that  for  the  recovery  of  money,  and  not 
for  the  recovery  of  lands. 

To  reverse  this,  seems  to  us  to  be  to  disregard  substance, 
and  to  act  upon  what  is  but  formal  and  unreal. 

As  Lord  Kedesdale  observed,  in  Bond  v.  Hopkins,  1  Sch. 
&  Lefr.  413,  the  statute  of  limitations  does  not  apply  in 
terms  to  proceedings  in  courts  of  equity,  but  cases  there  are 
considered  as  affected  by  the  statute  of  limitations  ;  ' '  that 
is,  if  the  equitable  title  be  not  sued  upon  within  the  time 
within  which  a  legal  title  of  the  same  nature  ought  to  be 
sued  upon  to  prevent  the  bar  created  by  the  statute,  the 
court,  acting  by  analogy  to  the  statute,  will  not  relieve." 
The  analogous  case  at  law  we  regard  as  that  for  the  re- 
covery of  money,  and  not  of  lands  ;  and  the  remedy  at  law 
of  the  same  nature  with  that  here,  is  an  action  of  assumpsit 
for  money  had  and  received,  or  the  action  of  account  —  not 
an  action  of  ejectment ;  and  the  rule  of  limitation  to  be  ap- 
plied here,  we  think,  should  be  that  of  five  years,  the  one 
which  exists  at  law  in  the  case  of  the  two  former  actions. 

The  decree  must  be  reversed. 

Decree  reversed. 
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Burton  Godfrey 

v. 
Albert  Brown. 

1.  Eeplevust  —  defendant's  possession  by  levy  on  standing  corn.  Where  a 
constable  levied  an  execution  on  corn  standing  in  the  field,  and  notified  the 
plaintiff  of  what  he  had  done,  and  when  sued  in  replevin  pleaded  the  fact  of 
the  levy  as  a  defense,  it  was  held,  there  was  sufficient  evidence  the  property  was 
in  his  possession  to  entitle  the  owner  to  maintain  replevin  against  him,  and 
that  he  was  estopped  to  deny  that  he  had  the  property  in  his  possession. 

2.  Levy  — possession  must  be  taken.  In  order  to  constitute  a  valid  levy  on 
personal  property  capable  of  beingtreadily  removed,  it  must  be  taken  into  actual 
possession  by  the  officer. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A,  Smith,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  by  Albert  Brown 
against  Burton  Godfrey,  to  recover  forty  acres  of  corn, 
more  or  less,  standing  and  growing  upon  a  certain  forty 
acres  of  land.  The  defendant,  among  other  pleas,  justified 
the  taking  as  constable  under  an  execution  issued  by  a  jus- 
tice of  the  peace  against  George  Brown  and  in  favor  of 
John  C.  Beasley,  alleging  that  the  corn  was  the  property  of 
George  Brown,  and  not  that  of  the  plaintiff.  The  plaintiff 
recovered  judgment,  and  the  defendant  appealed. 

Mr.  William  Marshall,  for  the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  property  involved  in  this  controversy  is  a  quantity 
of  corn  standing  in  the  field.  It  was  levied  upon  by  de- 
fendant by  virtue  of  an  execution  in  his  hands  against  the 
goods  and  chattels  of  George  Brown,  and  the  only  conten- 
tion is  whether  it  is  the  property  of  plaintiff  or  the  execu- 
tion debtor.     As  to  the  ownership  of  the  property  there  is 
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some  conflict  in  the  evidence,  but  the  decided  preponder- 
ance seems  to  be  it  belonged  to  plaintiff.  It  is  purely  a 
question  of  fact,  and,  as  two  juries  to  whom  the  cause  was 
submitted  have  found  the  issues  for  plaintiff,  we  are  un- 
willing to  disturb  the  finding. 

There  is  sufficient  evidence  the  property  was  in  the  pos- 
session of  defendant  to  enable  plaintiff  to  maintain  the  ac- 
tion of  replevin  against  him  for  it.  The  corn  was  standing 
in  the  field,  and  when  defendant  levied  upon  it  he  took  all 
the  possession  it  was  practicable  to  do  of  property  situated 
as  that  was,  and  notified  plaintiff  of  what  he  had  done. 
Afterwards  he  pleaded  the  fact  of  the  levy  as  a  defense  to 
this  action,  and  he  is  estopped  to  deny  he  had  the  property 
in  his  possession.  Had  the  property  consisted  of  articles 
that  could  be  readily  removed,  the  rule,  no  doubt,  would 
be,  he  must  take  the  property  into  actual  possession  to  con- 
stitute a  valid  levy.  But  that  was  not  practicable  in  this 
case.  He  exercised  acts  of  dominion  over  the  property,  and 
all  parties  interested  treated  it  as  being  in  his  possession. 

Although  some  of  the  instructions  given  may  not  have 
been  drawn  with  entire  accuracy,  it  does  not  appear  there 
is  anything  in  them  so  faulty  as  to  have  misled  the  jury. 
Without  approving  the  phraseology  of  all  of  them,  the 
principle  asserted  in  most,  if  not  all,  of  them  is  substantially 
correct,  and  such  as  the  nature  of  the  case  required. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Singer  Manufacturing  Company 

v. 

Frederick  O.  Holdfodt. 

1.  Exemplary  damages — when  proper  against  corporation.  A  corporation 
may  be  liable  to  vindictive  damages  for  the  wrongful  act  of  its  agent,  perpe- 
trated while  ostensibly  discharging  duties  within  the  scope  of  the  corporate 
purposes. 
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2.  Same  —  in  the  'particular  case.  "Where  a  sewing  machine  was  sold,  to  he 
paid  for  in  monthly  installments,  and  a  lease  given  and  accepted  providing  that 
the  vendor  might  without  process  enter  and  take  possession  of  the  machine  for 
the  non-payment  of  any  installment,  and  the  purchaser  made  all  his  payments 
to  the  agent  selling  the  same,  and  afterwards  the  vendor,  by  other  agents,  en- 
tered the  purchaser's  house  in  his  absence,  and  with  force  and  violence  removed 
the  machine  against  the  remonstrances  of  his  wife,  and  kept  the  same  for  one 
day,  when  the  same  was  returned,  the  party  so  taking  claiming  that  it  was 
done  under  the  belief  that  full  payment  had  not  been  made,  but  the  evidence 
showing  notice  of  the  facts  to  the  vendor's  agents,  it  was  held,  that  the  case  was 
one  eminently  proper  for  the  imposition  of  exemplary  damages. 

3.  Any  unauthorized  entry  into  a  dwelling-house,  or  violent  or  grossly  of- 
fensive conduct  therein  by  a  stranger,  is  deserving  of  prompt  and  adequate 
punishment.     In  such  a  case  $500  damages  is  not  excessive. 

4.  Agency  —  of  corporation,  when  presumed.  A  person  openly  and  notori- 
ously exercising  the  functions  of  a  particular  agency  of  a  corporation  will  be 
presumed  to  have  sufficient  authority  from  the  corporation  to  so  act. 

5.  Same — notice  to  agent  is  same  as  to  principal.  Knowledge  of  the  facts 
in  a  matter  by  an  agent  transacting  the  business,  and  his  acts,  are  the  knowl- 
edge and  the  acts  of  his  principal. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Eld  ridge  &>  Tourtellotte,  for  the  appellant. 

Messrs.  Magee,  Oleson  &  Adkinson,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  was  trespass,  by  appellee  against  appellant,  for  break- 
in  p-  and  entering  his  dwelling-house,  and  taking  and  car- 
rying  away  a  sewing  machine. 

The  verdict  of  the  jury  was  in  favor  of  appellee,  assess- 
ing his  damages  at  $800.  Motion  for  new  trial  was  made 
by  appellant,  whereupon  appellee  remitted  $300  of  his  judg- 
ment, and  the  court  overruled  the  motion  for  new  trial,  and 
gave  judgment  for  appellee  for  $500. 

It  appears  from  the  evidence  that  appellant  is  a  corpora- 
tion created  by  a  law  of  the  State  of  New  York,  doing 
business,  through  agents,  in  the  city  of  Chicago.  It  had, 
when  the  transactions  involved    in  this   controversy  were 


1877.]  Singer  Mfg.  Co.  v.  Holdfodt.  457 

Opinion  of  the  Court. 

enacted,  an  office,  called  its  "  head  office,"  on  State  street, 
and  an  office  under  the  control  of  one  Wilkin,  on  Dearborn 
street.  Wilkin  says  his  arrangement  with  the  "  head 
office  "  was,  to  dispose  of  its  sewing  machines,  take  con- 
tracts therefor,  deliver  them  to  the  "  head  office,"  do  the 
collecting,  and  pay  the  money  to  the  "  head  office."  On 
July  27,  1872,  Wilkin,  in  his  capacity  as  agent  for  appel- 
lant, sold  to  appellee  a  sewing  machine  for  $75,  of  which 
$10  was  paid  at  the  time,  and  the  balance  was  to  be 
paid  in  monthly  installments  of  $5  on  the  27th  of  each 
month.  At  the  same  time  an  instrument  was  signed  by 
appellant,  by  Wilkin,  and  by  appellee,  reciting  that  ap- 
pellant had  leased  the  machine  to  appellee  for  thirteen 
months,  at  the  price  and  terms  of  payment  above  stated 
as  agreed  upon  for  its  purchase,  and  providing  that,  if 
default  should  be  made  in  any  payment,  or  any  of  the 
covenants  therein  of  appellee,  appellant  should  have  the 
right  to  declare  the  lease  forfeited,  and  either  with  or  with- 
out process  enter  the  premises  of  appellee,  and  search  for 
and  take  and  remove  the  machine.  Appellee  made  all  the 
payments  required  by  his  contract,  as  they  matured,  or 
before,  and  received  the  following  receipt : 

"Chicago,  October  28,  1873. 
"Mr.  F.  Holdfodt. 

"To  1  Singer  Sewing  Machine,  No.  663,272,    -     $75.00 
"  Rec'd  payment, 

"J.  N.  Welkin,  N.  E.  K." 

The  machine  was  delivered  to  appellee  when  he  made 
the  purchase,  and  remained  in  his  possession  until  August 
18,  1874,  when  appellant's  agents,  in  the  absence  of  appel- 
lee and  against  the  remonstrances  and  exertions  of  his  wife 
to  prevent  it,  entered  his  dwelling-house  and  forcibly 
removed  the  machine  and  carried  it  to  the  head  office. 

Appellee  testifies  that  in  the  preceding  March,  being  in- 
formed that  some  one  professing  to  be  appellant's  agent 
had,  in  his  absence,  been  at  his  residence  threatening  to 
take  the  machine,  he  went  to  Wilkin's  office  and  notified 
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him  of  the  threat  and  showed  his  receipt,  upon  which 
Wilkin  replied,  "That  is  all  right;  they  wTill  not  bother 
you  any  more;"  that  again,  in  May  of  the  same  year, 
hearing  that  appellant's  agents  had  repeated  their  call  at 
his  house,  he  went  to  Wilkin's  office  and  showed  his  re- 
ceipt, and  was  then  replied  to,  "We  have  nothing  to  do 
with  this  any  more ;  you  have  to  go  to  111  State  street." 
When  he  got  there  he  informed  a  lady,  who  was  acting  as 
cashier,  of  the  object  of  his  visit  —  showed  his  receipt,  and 
asked  if  it  was  all  right.  She  called  a  man  that  was  su- 
perintendent, as  he  supposes,  and  he  stated  his  desire  to 
him.  The  man  replied  :  "  There  is  something  wrong  ;  your 
receipt  is  all  right,  and  if  that  man  comes  around  again,  I 
wish  you  would  have  him  arrested." 

There  is  no  controversy  whether  the  men  who  took  the 
machine  on  August  18th  were  the  agents  of  appellant. 
They  testify  they  so  acted,  and  under  directions  received 
from  those  in  charge  of  the  head  office  at  111  State  street. 

Appellant  returned  the  machine  to  appellee  on  the  day 
following  that  upon  which  it  was  taken  —  after  appellee, 
however,  had  twice  applied  at  the  head  office  and  once  at 
the  office  of  Wilkin,  as  appellee  testifies.  He  also  says 
they  first  wanted  to  make  the  return  of  the  machine  only 
upon  condition  that  he  returned  his  receipt,  which  he  re- 
fused to  do. 

The  other  members  of  appellee's  family,  when  appellant's 
agents  removed  the  machine,  and  who  were  at  his  residence 
at  the  time,  were  his  wife  and  three  children,  the  eldest  of 
which  was  about  four  years  old,  and  the  youngest  a  babe. 

Two  witnesses,  apparently  disinterested,  testify  that  they 
witnessed  the  taking  of  the  machine  from  appellee's  resi- 
dence. One  of  them,  Annie  Oleson,  says,  being  attracted 
by  the  .screams  of  appellee's  wife,  she  went  to  the  house; 
that  she  entreated  the  man  not  to  take  the  machine 
until  appellee's  return,  informing  him  that  appellee  had 
a  receipt  for  it,  but  he  said  he  would  not ;  that  there 
were  two  men,  one  of  whom  went  into  the  house  and  took 
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the  machine,  and  the  two  put  it  into  a  wagon  and  drove  off 
with  it ;  that  appellee's  wife  was  in  delicate  health,  and  was 
crying.  She  also  says  appellee's  wife  made  an  effort  to  pre- 
vent the  removal  of  the  machine.  The  other  witness,  Mrs. 
Minnie  Weise,  in  substance,  corroborates  as  to  the  health 
of  appellee's  wife ;  that  she  was  excited  and  crying,  and 
that  the  occurrence  created  some  attention  in  the  neighbor- 
hood. 

It  is  claimed  by  appellant  that  the  machine  was  taken  in 
good  faith,  though  under  a  mistake  in  respect  to  the  fact  of 
payment  having  been  made  for  the  machine  by  appellee. 
Wilkin  says  in  some  way  he  omitted  to  report  to  the  head 
office  the  payment  of  $10,  and  the  books  at  that  office  show- 
ing nothing  of  this  payment,  it  is  claimed  those  in  charge 
of  it  honestly  supposed  they  had  a  right  to  declare  the  lease 
forfeited,  and  acted  accordingly ;  but,  as  soon  as  convinced 
of  the  error,  they  returned  the  machine  in  good  condition. 

It  is  contested  that  appellant,  being  a  corporation,  can 
not  be  made  to  respond  in  vindictive  damages  unless  the 
wrongful  act  was  authorized  or  approved  by  the  corporation. 
This  is  not  in  accordance  with  the  ruling  of  this  court. 
Ever  since  the  decision  in  St.  Louis,  Alton  and  Chicago 
Railroad  Company  v.  Dolby,  19  111.  353,  it  has  been  re- 
garded as  settled  law  that,  if  the  wrongful  act  of  the  agent 
is  perpetrated  while  ostensibly  discharging  duties  within  the 
scope  of  the  corporate  purposes,  the  corporation  may  be 
liable  to  vindictive  damages  ;  and  that  a  person  openly  and 
notoriously  exercising  the  functions  of  a  particular  agency 
of  a  corporation  will  be  presumed  to  have  sufficient 
authority  from  the  corporation  to  so  act. 

But,  it  is  insisted,  even  if  a  corporation  may  be  liable,  in 
some  cases,  to  vindictive  damages,  appellant  can  not  be  in 
this,  because  vindictive  damages  can  not  be  assessed  against 
a  party  for  an  act  done  in  good  faith,  and  with  prudence  and 
proper  caution.  The  only  objection  to  this  position  is  in  the 
assumption  that  appellant,  in  taking  the  machine,  acted  in 
good  faith  and  with  prudence  and  proper  caution.     It  does 
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not  appear,  from  anything  before  us,  that  the  jury  were 
clearly  not  warranted  in  believing  that  appellee  testified  to 
the  truth  ;  and,  if  he  did  testify  to  the  truth,  then  even  the 
"head  office"  was  expressly  notified,  after  it  had  on  two 
occasions  sent  a  man  to  appellee's  residence  to  threaten  the 
taking  of  the  machine,  that  it  had  been  paid  for.  When 
thus  notified,  common  prudence  and  common  honesty  alike 
required  the  correction  of  their  books  in  accordance  with 
the  truth,  so  as  to  avoid  any  future  misapprehension.  But 
whether  the  "  head  office  "  was  notified  or  not,  was  not  of 
the  slightest  concern  to  appellee's  rights.  He  had  nothing 
to  do  with  the  "  head  office."  Wilkin  was  appellant's 
agent,  with  ample  authority  to  sell  the  machine  and  receive 
and  receipt  for  the  payment  of  its  price.  Appellee  bought 
the  machine  from  him,  paid  him  in  full,  to  the  day,  for  it, 
and  received  his  receipt.  His  act  and  his  knowledge,  in 
this  transaction,  were  the  act  and  knowledge  of  the  appel- 
lant;  and  the  least  that  can  be  said  of  appellant's  subse- 
quently taking  the  machine  by  force  from  appellee's  resi- 
dence is  that  it  resulted  from  its  gross  negligence. 

We  think,  under  the  law  and  the  evidence,  the  case  is 
one  eminently  proper  for  the  imposition  of  exemplary 
damages ;  and  it  remains,  therefore,  only  to  determine 
whether  the  damages  for  which  judgment  was  given  are 
excessive. 

When  appellee  made  the  last  payment  for  his  machine, 
all  pretense  of  a  license  to  enter  appellee's  residence  and 
take  it  was  ended.  Thenceforth  it  was  as  secure  against 
appellant's  seizure  as  any  other  property  appellee  owned. 

Any  unauthorized  entry  into  a  dwelling-libuse,  or  violent 
or  grossly  offensive  conduct  therein,  by  a  stranger,  is 
deserving  of  prompt  and  adequate  punishment.  Such  an 
act  tends  to  violence  —  and  it  may  be  bloodshed — for  so 
long  as  there  is  a  feeling  of  manhood  there  will  be  a  dispo- 
sition to  defend,  at  all  hazards,  domestic  privacj^  and  the 
rights  with  which  the  law  invests  the  head  of  a  family  in 
his  own  domicile,  and  to  fail  to  assert  which  is,  by  almost 
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universal  public  sentiment,  deemed  degrading  in  the 
extreme.  Any  violence  thus  resulting  is  not  only  danger- 
ous to  those  between  whom  there  may  be  conflict,  but  must 
also,  many  times,  seriously  imperil  the  helpless. 

Any  act  of  unwarranted  force,  or  any  vulgar  or  ruffianly 
conduct,  by  one  in  the  home  of  another,  the  well-being  of 
society  demands  shall-  be  followed  by  such  exemplary  pun- 
ishment as  shall  discourage  its  repetition,  and  we  can  not 
«iay  the  judgment  is  more  than  adequate  to  that  end. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Wilbur  F.  Storey 

v. 
Alice  A.  Early. 


1.  Libel  —  evidence  in  mitigation  under  general  issue.  In  an  action  for  libel 
or  slander,  when  the  defendant  does  not  justify,  he  may  mitigate  damages  in 
two  ways  only' — by  showing  the  general  bad  character  of  the  plaintiff,  and  by 
showing  any  circumstances  which  tend  to  disprove  malice,  but  do  not  tend  to 
prove  the  truth  of  the  charge.  This  qualification  excludes,  not  only  such  cir- 
cumstances as  the  law  recognizes  as  competent  evidence  tending  to  prove  the 
truth  of  the  charge,  but  all  circumstances  which,  in  the  popular  mind,  tend 
to  cast  suspicion  of  guilt  upon  the  plaintiff. 

2.  In  an  action  for  libel  against  the  publisher  of  a  newspaper  for  publishing 
a  libelous  article,  the  defendant  may  show  under  the  general  issue,  in  mitiga- 
tion of  damages,  certain  forged  letters,  purporting  to  have  been  written  by 
reputable  citizens  to  the  defendant,  charging  the  plaintiff  in  substance  as  in 
the  libelous  article,  whereby  the  defendant  was  imposed  upon  and  induced  to 
publish  the  article. 

3.  Damages  —  depending  on  defendant's  wealth — proper  elements  of.  In  an 
action  against  the  publisher  of  a  journal  for  publishing  a  libelous  article,  ot 
which  the  publisher  is  not  the  author,  in  fixing  the  amount  of  damages  to  be 
awarded  as  compensation  to  the  plaintiff  for  the  injury  received,  the  jury  have 
no  right  to  consider  the  wealth  and  standing  of  the  defendant.  The  extent  of 
the  circulation  of  the  newspaper,  and  its  character  and  standing  for  fairness, 
justice,  and  truth,  it  seems,  may  be  considered  on  such  question.     Beeese,  J. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 
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This  was  an  action  instituted  in  the  court  below  by  Alice 
A.  Early  against  Wilbur  F.  Storey,  to  recover  damages  for 
the  publication  of  a  libel  in  the  newspaper  known  as  The 
Chicago  Times,  of  which  the  defendant  was  the  proprietor. 
The  facts  upon  which  the  questions  involved  depend  are 
sufficiently  set  forth  in  the  opinion  of  the  court. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appel- 
lant. 

Mr.  E.  A.  Small  and  Mr.  Sidney  Smith,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

In  the  case  of  Regnier  v.  Cabot,  2  Gilm.  38,  this  court, 
apparently  with  great  care,  laid  down  as  a  rule  of  law,  in 
actions  of  this  kind,  "that  where  a  defendant  does  not 
justify,  he  may  mitigate  damages  in  two  ways  only :  first, 
by  showing  the  general  bad  character  of  the  plaintiff;  and, 
second,  by  showing  any  circumstances  which  tend  to  dis- 
prove malice,  but  do  not  tend  to  prove  the  truth  of  the 
charge."  Before  that  time  it  had  been  a  question  whether, 
under  the  general  issue,  the  defendant  could  be  permitted 
to  show  specific  facts  which  tend  to  cast  suspicion  of  guilt 
upon  the  plaintiff,  upon  which  (it  is  there  said)  there  had 
been  a  conflict  of  authority.  The  authorities  in  other 
States  and  in  England  were  in  that  case  examined,  and  the 
rule  with  its  qualifications  was  laid  down  as  stated  above. 

In  an  earlier  case  (Young  v.  Bennett,  4  Scam.  46)  it 
had  been  decided,  where  defendant  pleaded  the  general 
issue  to  the  whole  declaration  and  justified  as  to  part  of 
the  counts,  that  it  is  not  competent  to  prove,  in  mitigation 
of  damages,  "that  a  particular  rumor  prevailed  in  the 
neighborhood  that  plaintiff  was  guilty  of  the  charge." 

In  S.heahan  v.  Collins,  20  111.  328,  the  rule  laid  down  in 
Cabot's  case,  supra,  was  again  laid  down  and  applied. 
That  action  was  for  libel,  and  it  was  there  held  incompetent 
to  show  that  the  libelous  article  had   appeared  in  another 
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newspaper  in  the  city  shortly  before  its  publication  by  the 
defendants. 

The  qualification  to  the  proposition,  that  defendant  in 
such  case  "may  prove  any  circumstances  which  tend  to 
rebut  malice,"  is  that,  if  such  circumstances  tend  to  prove 
the  truth  of  the  charge  expressed  in  the  slander  or  libel, 
the  proof  must  be  rejected. 

This  qualification  excludes,  not  only  such  circumstances 
as  the  law  recognizes  as  competent  evidence  tending  to 
prove  the  truth  of  the  charge,  but  all  circumstances  which 
in  the  popular  mind  tend  to  cast  suspicion  of  guilt  upon  the 
plaintiff. 

There  can  be  no  question  that  the  proof  offered  in  the 
case  at  bar,  and  hereinafter  mentioned,  tends  to  rebut  the 
inference  of  actual  malice  in  the  defendant.  The  turpitude 
of  the  publication  of  matter  believed  to  be  true  is  plainly 
of  a  character  much  less  malignant  than  that  of  the  publi- 
cation of  the  same  matter  when  known  to  be  false,  and  less 
than  the  publication  of  the  same  matter  without  any  reason 
to  suppose  it  to  be  true.  The  proof  offered,  plainly,  did 
tend  in  some  degree  to  rebut  malice.  It  tended  to  reduce 
the  offense  of  defendant  from  that  of  vindictive  and  viru- 
lent malice,  or  that  of  utter  recklessness,  to  that  of  a 
want  of  proper  care  in  ascertaining  the  truth  before  publi- 
cation. It  was,  therefore,  competent  unless  it  be  excluded 
by  the  qualification  to  the  rule. 

The  question  in  this  case  is,  did  the  proof  so  offered  tend 
to  cast  suspicion  of  guilt  upon  the  plaintiff?  If  so,  it  was 
properly  rejected  by  the  circuit  court ;  if  not,  it  ought  to 
have  been  admitted. 

The  substance  of  what  defendant  offered  to  show  to  the 
jury  was  that  plaintiff  was  a  worthy  and.  estimable  young 
woman  living  in  Kockford,  Illinois,  and  that  two  letters 
purporting  to  be  written  by  two  reputable  citizens  of  Rock- 
ford  were  forged  by  some  unknown  person,  and  sent  through 
the  postoffice  to  defendant  in  Chicago,  and  that  defendant 
was  thereby  imposed  upon  and  induced  to  publish  the  libelous 
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article,  at  the  time  supposing  the  charge  to  be  true,  and 
that  no  one  in  Rockford  had  ever  heard  a  suspicion  of  the 
purity  of  plaintiff  until  the  publication  of  defendant,  and 
that  the  publication  excited  universal  indignation.  Does 
this  statement  tend  in  the  slightest  degree  to  excite  in  the 
minds  of  the  jury,  the  bystanders,  or  the  public  a  suspicion 
of  the  probability  of  guilt  on  the  part  of  plaintiff?  We 
think  not.  On  the  contrary,  it  furnishes  a  vindication  of 
her  purity  more  complete  than  could  any  verdict  of  a  jury 
saying,  merely,  "  She  is  innocent,  and  the  publication  was 
malicious." 

The  proof  here  offered  differs  from  the  case  of  an 
attempt  merely  to  prove  that  rumors  in  support  of  the 
charge  were  in  circulation  before  the  publication,  and  from 
the  case  where  it  was  proposed  merely  to  prove  that  a  like 
charge  had  been  published  in  another  journal.  Proof  that 
prior  rumors  existed,  or  that  a  prior  publication  of 
the  charge  had  been  made  in  another  journal,  would  tend 
to  excite  in  the  minds  of  the  jury  a  suspicion  against  the 
purity  of  plaintiff,  and  would  tend  to  cast  additional 
reproach  upon  the  plaintiff'. 

That  would  be  simply  a  repetition  of  the  slander,  with 
no  accompanying  antidote  to  neutralize  the  virus.  In  fact, 
a  statement  by  a  defendant  that  rumors  were  prevalent 
against  the  chastity  of  a  woman,  or  that  an  article  charging 
such  impurity  upon  her  had  been  published  in  a  public 
journal,  would  constitute  of  themselves  ground  for  another 
action.  Not  so  with  the  statement  offered  to  be  proved  in 
this  case.  The  publication  of  the  statement  offered  in  proof 
could  not  be  made  the  subject  of  action  by  the  plaintiff,  for  it 
in  no  way  suggests  to  the  mind  a  suspicion  of  impurity  in 
her. 

In  many  cases  the  application  of  this  rule  of  exclusion 
may  be  difficult.  It  may  not  be  easy  at  all  times  to  distin- 
guish between  that  which  is  free  from  the  suggestion  of 
guilt  in  plaintiff,  and  that  which  is  not. 

The  propriety  of  this  exclusion  of  some  matters,  though 
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they  may  seem  to  rebut  malice,  seems  to  rest  upon  the  idea 
that  while  the  law  will  allow  a  guilty  defendant  to  mitigate, 
if  he  can,  the  degree  of  his  guilt,  this  is  a  privilege  which 
must  not  be  exercised  if  to  do  so  involves  the  necessity  of 
casting  reproach  upon  an  innocent  plaintiff,  who  has  done 
no  wrong.  The  proof  on  this  point  offered  in  this  case, 
taken  as  a  whole,  tended  in  no  degree  to  cast  additional 
reproach  upon  the  plaintiff,  and  ought  to  have  been  ad- 
mitted. 

The  sixth  instruction  for  plaintiff  was  improperly  given ; 
it  in  substance  says  to  the  jury  that,  in  fixing  the  amount 
of  damages  to  be  awarded  as  compensation  to  plaintiff  for 
the  injury  she  has  sustained,  '«  the  wealth  and  standing  of 
the  defendant"  might  properly  be  considered. 

It  is  not  perceived  how  the  injury  actually  done  to  plain- 
tiff by  the  publication  of  this  libel  could  be  affected  either 
by  the  wealth  or  standing  of  Wilbur  F.  Storey. 

This  is  not  a  slander  uttered  personally  by  the  defend- 
ant, nor  is  the  libelous  matter  contained  in  any  communi- 
cation having  the  sanction  of  his  name.  The  extent  of  the 
circulation  of  the  newspaper  of  defendant,  and  the  charac- 
ter and  standing  of  that  newspaper  for  fairness,  justice,  and 
truth,  might  well  be  considered  upon  that  question.  The 
wealth  of  the  publisher  might  be  great  and  his  social  stand- 
ing high,  and  yet  the  paper  might  be  of  such  character  as 
to  exert  but  little  influence  upon  the  public  mind.  On 
the  other  hand,  the  publisher  might  be  insolvent,  and  his 
position  in  society  very  low,  and  yet  the  paper  might  be 
very  attractive  and  have  a  very  large  circulation,  and  enjoy 
the  confidence  of  the  public  to  such  a  degree,  for  justice  and 
truth,  that  statements  in  its  columns  might  carry  great 
weight. 

There  is  a  clear  distinction  between  a  publication  of  slan- 
derous matter  in  a  newspaper  as  a  matter  of  news,  and  the 
publication  of  slanderous  matter  upon  the  personal  truth- 
fulness and  responsibility  of  the  defendant. 

Again,  the  injury  actually  suffered  in  no  sense  is  to  be 
30  — 86th  ill. 
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measured  by  the  wealth  of  defendant.  It  must  be  observed 
that  this  instruction  does  not  relate  to  vindictive  or  puni- 
tive damages,  but  solely  to  compensatory  damages. 

For  the  errors  stated  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Walker  :  I  concur  in  this  opinion,  so  far  as 
it  holds  that  the  forged  letters  should  have  been  admitted 
in  evidence,  in  mitigation  of  damages,  but  not  as  to  what  is 
said  in  regard  to  the  instruction. 

Mr.  Justice  Craig  dissenting. 

Mr.  Justice  Scott  :  The  libel  published  in  defendant's 
newspaper  was  a  great  wrong  to  the  character  of  plaintiff. 
Its  publication  can  not  be  justified  or  palliated  for  any 
reason  or  for  any  cause.  It  was  not  legitimate  news  fit  for 
publication,  and  if  defendant  wished  to  permit  the  scandal- 
ous matter  to  appear  in  the  columns  of  his  paper,  he  ought, 
in  justice  to  the  parties  accused,  to  have  first  ascertained 
whether  it  was  true  or  false,  which  he  could  have  done  in  a 
few  hours  by  the  use  of  the  telegraph.  Not  to  do  so  shows 
a  reckless  disregard  of  the  rights  and  feelings  of  innocent 
parties  that  might  be  affected  by  the  publication  of  such 
defamatory  matter. 

That  part  of  the  opinion  by  Mr.  Justice  Breese  which 
condemns  an  instruction  given  for  plaintiff  is  not  concurred 
in  by  any  four  members  of  the  court,  and  hence  the  views 
expressed  have  no  sanction  from  the  court.  The  only  cause 
for  reversing  the  judgment,  which  has  the  sanction  of  a 
majority  of  the  court,  is  that  the  court  below  erred  in  ex- 
cluding from  the  jury  certain  letters  received  by  defendant, 
which  it  is  said  contain  the  substance  of  the  libelous  pub- 
lication. The  fact  such  letters  were  received  was  proven, 
and  that  the  article  published  was  based  on  them  was  also 
proven,  and  that  was  all  defendant  was  entitled  to  prove  in 
that  connection.     No  other  legitimate  use  could  be  made  of 
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the  letters,  and  indeed  the  rulings  of  the  court  in  that  re- 
spect were  quite  favorable  to  defendant. 

It  must  be  conceded  that,  under  the  former  decisions  of 
this  court,  if  the  signatures  to  the  letters  were  genuine,  or 
there  had  been  no  signature  at  all  to  them,  such  letters 
would  not  have  been  admissible  in  evidence.  If  they  would 
tend  to  prove  anything,  it  would  be  the  truth  of  the  libel, 
and  that  is  not  allowable  under  the  plea  of  not  guilty.  How 
the  fact  the  signatures  to  the  letters  may  be  forgeries  can 
change  the  rule  of  law  on  this  subject  is  to  me  inexplicable. 
The  introduction  and  reading  of  such  letters,  had  the  court 
permitted  it,  to  the  jury  in  the  presence  of  the  court,  would 
have  been  simply  a  repetition  of  the  libel.  Conceding  the 
signatures  to  the  letters  were  forgeries,  the  contents  were 
nevertheless  libelous  and  defamatory  in  the  highest  degree. 

Believing  there  is  no  error  in  the  record,  the  judgment 
ought  to  be  affirmed. 

Mr.  Justice  Sheldon  concurs  with  Mr.  Justice  Scott. 


Eli  F.  Dougherty 


v. 

The  Chicago,  Burlington  and  Quincy  Eailroad 

Company. 

Negligence  —  contributory.  If  a  railway  company  fails  to  stop  its  train  at 
a  station  where  it  has  contracted  to  carry  and  leave  a  passenger,  it  furnishes  no 
excuse  for  the  passenger's  conduct  in  leaping  from  the  train  some  three  miles 
beyond,  while  the  train  is  running  at  the  rate  of  fifteen  miles  an  hour,  and  if 
he  does  so  leap  from  the  train,  and  is  injured  thereby,  he  can  not  recover  of  the 
company  for  such  injury.  In  such  case  he  should  remain  on  the  train,  and  sue 
for  the  damages  sustained  by  him  in  being  carried  beyond  the  proper  station. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 
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Mr.  J.  M.  Walker,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  instituted  to  recover  damages  for  per- 
sonal injuries. 

Appellant,  on  July  3,  1874,  at  Mt.  Pleasant,  Iowa,  pro- 
cured a  ticket  for  Cameron,  Illinois,  and  took  passage  on  a 
regular  passenger  train  for  that  place.  At  Burlington  he 
left  the  passenger  train,  and  for  some  reason  took  a  freight 
train  which  had  a  caboose  car  attached.  Appellant,  as  ap- 
pears, desired  to  go  to  the  house  of  a  friend,  who  resided 
about  three  miles  east  of  Cameron,  near  the  track  of  the 
railroad.  Between  Kirkwood  and  Monmouth  he  attempted 
to  make  an  arrangement  with  the  conductor  to  have  the 
train  stop  on  a  curve  in  the  road  near  the  house  of  his 
friend,  three  miles  east  of  Cameron,  but  was  informed  by 
the  conductor  it  was  against  the  rules  of  the  company. 
After  some  conversation  on  the  subject,  the  conductor  told 
appellant  to  give  the  brakeman  a  quarter  of  a  dollar  and  he 
would  have  the  engineer  stop.  Appellant  informed  the 
brakeman  what  the  conductor  had  said,  and  gave  him  the 
money,  who  said  he  "  would  see  about  it."  Before  reach- 
ing Cameron,  however,  appellant  was  notified,  both  by  the 
conductor  and  brakeman,  that  the  train  would  not  stop  at 
the  curve,  and  the  money  was  tendered  back  to  him. 
There  is  a  conflict  in  the  evidence  in  regard  to  whether  the 
train  actually  stopped  at  Cameron.  Some  of  the  witnesses 
say  it  did,  while  others  testify  the  other  way.  But  be  that 
as  it  may,  it  is  clear  the  train  either  stopped  or  run  so  slow 
that  passengers  could  get  off  or  on  the  train,  and  one  pas- 
senger left  the  train  at  this  station.  We  do  not,  however, 
regard  this  disputed  question  of  fact  as  material,  as  appel- 
lant did  not  desire  to  get  off  the  train  at  Cameron,  and 
made  no  attempt  to  do  so.  The  whole  evidence  points  to 
the  conclusion  that  he  expected  to  leave  the  train  at  the 
curve.     When  the  train  reached  the  curve  it  was  running  at 
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the  rate  of  from  fifteen  to  eighteen  miles  an  hour.  Those 
in  charge  of  the  train  did  neither  stop  nor  slacken  its  speed. 
Appellant  testified  the  conductor  told  him  he  had  better  get 
off,  but  this  is  denied  by  the  conductor ;  and  upon  this 
point  there  is  a  direct  and  positive  conflict  in  the  evidence, 
and  the  verdict  of  the  jury  against  appellant  must  be  held 
conclusive.  He  did,  however,  jump  from  the  train,  and 
was  injured. 

It  is  first  contended  by  appellant  that  it  was  gross  negli- 
gence on  the  part  of  the  company  to  fail  to  stop  the  train  a 
sufficient  time  to  allow  him  to  get  off  at  Cameron.  Sup- 
pose that  be  true,  such  fact  afforded  no  excuse  for  the 
appellant  to  leap  from  the  train  three  miles  from  the  sta- 
tion, when  it  was  running  at  the  rate  of  fifteen  miles  an 
hour.  If  he  was  carried  beyond  Cameron  for  the  reason 
the  train  did  not  stop,  it  was  his  plain  duty  to  remain  on 
the  train  until  such  time  as  he  could  leave  with  safety,  and 
then  bring  an  action  against  the  company  for  such  dam- 
ages as  he  sustained  on  account  of  the  failure  of  the*  rail- 
road company  to  stop  its  train  at  the  station  where  it  had 
contracted  to  leave  him.  The  fact  that  the  company  failed 
to  stop  at  Cameron,  if  it  be  a  fact,  is  no  excuse  for  the  con- 
duct of  appellant  in  leaping  from  the  train.  And  where  an 
injury  has  been  received  by  the  reckless  act  of  a  passenger 
in  an  attempt  to  leave  the  train  when  in  motion,  no  recov- 
ery can  be  had  although  the  company  may  have  disregarded 
a  duty  imposed  by  law  in  failing  to  stop  at  the  station. 
Shearm.  &  Redf.  on  Neg.  341 ;  Jeffersonville  It.  It.  Co.  v. 
Swift,  22  Ind.  450 ;  Pennsylvania  It.  It.  Co.  v.  Chappel, 
23  Pa.  St.  147. 

If  we  are  correct  in  this  view  of  the  question,  it  follows 
appellant  can  not  complain  of  the  modification  of  his  first 
instruction,  as  it  was  more  favorable  to  him  than  the  law 
would  justify,   even  after  the  court's  modification. 

It  is  also  contended  the  court  erred  in  giving  appellee's 
twelfth  instruction,  as  follows  : 

"  The  jury  are  instructed  that  if  they  believe,  from  the 


470  Thayer  v.  Meeker.  [Sept.  T. 

Syllabus. 

evidence  in  this  case,  that  the  proximate  or  immediate  cause 
of  the  injuries  that  it  appears,  from  the  evidence  in  this  case, 
the  plaintiff  sustained  on  the  3d  of  July,  1874,  was  his 
jumping  from  the  defendant's  train  while  it  was  in  motion, 
then  the  jury  are  instructed  that  he  can  not  recover  in  this 
case,  if  they  believe,  from  the  evidence,  that  he,  by  the  ex- 
ercise of  ordinary  care  and  prudence,  could  have  avoided 
alighting  from  the  train  and  receiving  the  injuries  com- 
plained of." 

The  object  of  the  instruction  doubtless  was  to  meet  the 
position  of  appellant,  assumed  before  the  jury,  that  the 
failure  of  the  company  to  stop  the  train  at  Cameron  was 
gross  negligence,  and  the  cause  which  led  to  the  injury  sus- 
tained. For  this  purpose  the  instruction  may  have  been 
proper.  It  could  not,  in  any  event,  mislead  the  jury.  Had 
this  been  an  action  to  recover  damages  because  the  com- 
pany had  carried  a  passenger  beyond  the  station  where  he 
had  paid  the  company  to  carry  him,  then  the  fact  of  the 
company's  failure  to  stop  at  the  station  might  be  regarded 
an  important  element  in  the  case  ;  but  in  this  case  we  do 
not  regard  it  of  controlling  importance.  Under  the  evi- 
dence, as  given  to  the  jury,  we  perceive  no  ground  upon 
which  appellant  could  recover.  The  judgment  of  the  cir- 
cuit court  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


H.  Leroy  Thayer 

v. 
Arthur  B.  Meeker, 


1.  Forfeiture —  of  contract  for  sale  of  land.  A  court  of  equity  will  not 
permit  a  vendor  of  land  to  declare  a  forfeiture  of  the  contract  for  a  failure  to 
make  a  payment  on  the  day  of  its  maturity,  -even  though  time  is  made  of  the 
essence  of  the  contract,  in  violation  of  his  agreement  to  give  an  extension  of  the 
time  of  payment,  without  first  demanding  payment.    It  is  not  necessary  that 
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the  agreement  to  extend  the  time  of  payment  should  be  founded  upon  a  con- 
sideration in  such  a  case. 

2.  Agency  —  how  shown.  An  agency  may  be  shown  by  the  testimony  of 
the  agent  himself,  and  when  a  party  in  his  bill  alleges  one  to  have  been  his 
agent,  and  adopts  his  acts  as  such,  this,  with  the  evidence  of  the  agent,  will  be 
sufficient  proof. 

8.  Tender  —  sufficiency  of,  when  refused  absolutely.  When  a  tender  of 
money  due  on  the  purchase  of  land  is  refused  on  the  ground  of  an  alleged  dec- 
laration of  a  forfeiture  of  the  contract,  and  not  upon  the  ground  that  it  was 
too  small,  on  bill  for  specific  performance  by  the  purchaser,  the  party  succeed- 
ing to  the  vendor's  rights  will  not  be  allowed  to  dispute  the  sufficiency  of  the 
tender. 

4.  Same  —  when  sufficient  to  stop  payment  of  interest.  In  order  to  release 
from  the  payment  of  interest  on  money  due,  the  debtor  must  prove  a  strict 
legal  tender,  as  well  the  exact  amount  then  due  as  that  he  has  kept  the  tender 
good. 

Appeal  from  the  Circuit  Court  of  Will  County  ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Hagar  &>  Flanders,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

Early  in  January,  1872,  Van  Horn,  being  the  owner  of 
a  tract  of  land  near  the  city  of  Joliet  in  this  State,  con- 
tracted to  sell  it  to  Meeker  for  the  sum  of  $2,000,  of  which 
$500  was  paid  in  hand,  and  the  balance  was  to  be  paid  in 
one,  two,  and  three  years,  in  equal  sums,  with  eight  per 
cent  interest  per  annum.  The  first  of  the  deferred  pay- 
ments was  promptly  made  at  maturity.  The  second  pay- 
ment was  not  made  on  the  day  it  fell  due,  but  was  tendered 
sometime  after,  and  the  last  was  tendered  when  due. 

The  contract  for  the  sale  was  in  writing,  and  time  of 
payment  was  made  of  the  essence  of  the  contract.  At  the 
maturity  of  the  second  note,  Meeker,  who-  had  been  absent 
in  Europe,  had  not  returned  home,  and  we  think  the  evi- 
dence satisfactorily  shows  that  Van  Horn,  at  the  solicita- 
tion of  Hutchins,  the  agent  of  Meeker,  extended  the  time 
for  its  payment,  but  no  definite  time  was  fixed  further  than 
until  his  return  from  Europe. 
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On  the  failure  to  make  the  payment,  Van  Horn,  without 
any  notice  to  Meeker  or  his  agent,  about  April  3,  1874, 
sold  and  conveyed  the  premises  to  Thayer  for  the  unpaid 
balance  of  the  purchase  money,  and  also  assigned  to  him 
the  contract  of  sale  to  Meeker.  On  the  next  day  the  deed 
was  recorded,  and  on  the  11th  the  tender  was  made.  Af- 
terwards, on  the  14th,  Thayer  served  a  notice  on  Meeker's 
attorney  that  the  contract  was  forfeited,  and  indorsed  the 
same  on  the  contract  and  had  the  instrument  recorded. 
Having  refused  both  tenders  and  refused  to  convey  the 
premises  to  Meeker,  he  brought  this  bill  to  compel  a  spe- 
cific performance  of  the  agreement,  and  made  Van  Horn 
.and  Thayer  defendants. 

On  a  hearing  on  bill,  answer,  replication  and  proofs,  the 
court  decreed  that  Thayer  accept  the  money  tendered  him 
and  convey  the  premises  to  Meeker  ;  and  Thayer  brings  the 
case  to  this  court  by  appeal,  and  urges  a  reversal. 

It  is  urged  that  the  evidence  fails  to  show  that  Van  Horn 
gave  any  extension'of  time  for  the  payment  of  the  second 
note,  but  we  are,  from  the  evidence,  satisfied  he  did. 
Hutchins,  a  disinterested  witness,  is  clear  and  positive  as 
to  time,  place,  and  circumstances  when  the  agreement  was 
made.  His  account  is  reasonable,  natural,  and  consistent. 
From  age  or  other  causes  Van  Horn's  memory  seems  to 
have  become  impaired.  He  seems  not  to  be  positive  that 
he  did  not  extend  the  time  for  payment,  but  says  that  he 
did  not,  so  far  as  he  knew. 

But  it  is  insisted  that,  even  if  the  time  was  extended, 
there  is  no  evidence  that  Hutchins  was  appellee's  agent. 
Hutchins  testified  he  was,  and  he  is  alleged  to  have  been  in 
the  bill,  and  he  could  prove  his  agency  as  well  as  what  he 
did,  claiming  to  be  such  agent,  and  appellee  by  his  bill 
undeniably  adopts  his  acts  as  his  agent,  and  that  is  abun- 
dantly sufficient.  The  cases  of  Maxey  v.  Heckethan,  44 
111.  437,  and  Whiteside  v.  Margarel,  51  id.  507,  only  hold 
that  the  mere  statement  made  by  a  person  claiming  to  be 
the  agent  of  another  does  not  prove  the  fact.     The  cases 
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do  not  hold,  nor  were  they  intended  to  hold,  that  an  agency 
could  not  be  proved  by  the  testimony  of  the  agent  himself. 

It  is  also  claimed  that  even  if  the  extension  was  given, 
it  was  not  founded  on  any  consideration.  In  equity  a  party 
is  not  permitted  to  deceive  and  defraud  another  by  agreeing 
to  such  an  extension  and  then  disregard  it,  and  thus  gain 
an  unjust  and  inequitable  advantage.  When  the  owner  of 
property  stands  by  and  permits  another  to  sell  it,  claiming 
title,  and  fails  to  disclose  his  ownership,  he  is  afterwards 
estopped  to  assert  his  claim  although  he  received  no  con- 
sideration for  concealing  his  claim.  The  law  proceeds  upon 
the  ground  that  to  permit  parties  to  disregard  such  agree- 
ments would  be  to  sanction  fraud.  There  is.no  inquiry 
whether  there  was  such  a  contract  as  would  entitle  one 
party  to  sue  and  recover  on  a  breach  by  the  other.  In  this 
case  equity  and  good  conscience  required  that  Van  Horn 
should  have  given  notice  or  have  demanded  the  money  a 
reasonable  time  before  he  sold  to  Thayer. 

But  it  is  claimed  that  although  the  extension  of  time 
may  have  bound  Van  Horn,  time  being  of  the  essence  of 
the  contract,  according  to  adjudged  cases  the  sale  to 
Thayer  was  a  valid  and  binding  declaration  of  a  for- 
feiture of  the  contract,  and  that  he  acquired  the  title 
free  from  all  claim  of  appellee.  We  have  seen  that -Van 
Horn  had  put  it  beyond  his  power  to  declare  a  forfeiture 
without  first  demanding  payment,  and  all  persons  dealing 
with  the  property  could  only  acquire  Van  Horn's  rights 
under  the  contract. 

But  it  is  said  the  tender  was  not  sufficient  in  amount  by  a 
dollar  and  a  few  cents.  Inasmuch  as  appellant  pla'ced  his 
refusal  on  other  grounds,  and  said  he  would  no|  receive  the 
money,  he  thereby  dispensed  with  the  tender  of  the  exact 
amount  at  the  very  least.  Had  he  been  willing  to  receive 
the  amount  of  the  note  and  interest,  then  it  would  have 
been  necessary,  to  be  binding,  that  the  correct  amount 
should  have  been  tendered.  But  he  repudiated  the  con- 
tract, claimed  the  land,  and  refused  to  receive  any  money 
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under  the  agreement.  And  this  seems  to  have  been  the 
position  he  assumed  when  each  tender  was  made.  He  can 
not  now  change  his  position,  and  be  heard  to  say  there  was 
not  a  sufficient  sum  offered. 

It  is,  however,  urged  that,  as  appellee  claims  to  have 
made  such  a  tender  as  will  release  him  from  interest  on  the 
balance  due,  he  must  prove  a  strict  legal  tender,  as  well  the 
exact  amount  then  due  as  that  he  has  kept  the  tender  good. 
This  position  is  correct.  To  avoid  the  payment  of  interest 
after  a  tender,  the  debtor  must  tender  the  exact  amount 
due,  and  he  must  keep  that  money  ready  at  all  times  to 
pay  it  to  the  creditor  if  he  should  conclude  to  receive  it 
and  demand  its  payment.  He  can  not  use  it,  make  profit 
from  its  use,  and  then  escape  the  payment  of  interest  when 
he  comes  to  force  the  creditor  to  receive  it.  The  debtor  es- 
capes payment  of  interest  upon  the  supposition  that  the 
money  should  have  been  received  by  the  creditor,  and  that 
the  debtor  has  set  it  apart  for  him,  and  has  been  thus  de- 
prived of  its  use  and  prevented  from  making  profit  on  it. 
There  is  no  evidence  that  this  money  thus  tendered  has  been 
so  held  and  not  used ;  and,  in  the  absence  of  such  proof, 
it  was  error  to  decree  the  payment  of  the  money  without 
including  interest  on  the  notes  until  the  time  of  the  rendi- 
tion of  the  decree.  We  have  not  taken  the  time  to  make 
computations,  to  see  whether  there  was  enough  of  money 
tendered  on  each  occasion.  That  requires  but  a  simple  cal- 
culation that  can  be  readily  made,  and  will  be  done  in  the 
court  below.  The  decree  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Decree  reversed. 
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William  Ettinghausen 

v. 

Maria  A.  Marx. 

1.  Practice — in  Cook  county  courts.  Each  judge  does  not  hold  a  distinct 
and  separate  circuit  court  in  Cook  county,  but  the  circuit  court  of  that  county 
consists  of  five  judges,  and  any  arrangement  made  regarding  the  trial  of  causes, 
between  the  judges  themselves,  ought  not  to  be  reviewed  in  this  court  without 
very  strong  reason. 

2.  Where  a  cause,  being  within  the  call  of  the  trial  calendar,  was,  on  Decem- 
ber 20th,  sent  for  trial  by  Judge  Booth  to  Judge  Kogers  of  the  same  court,  when 
a  trial  was  had  without  the  defendant  being  present,  and  the  defendant,  two  days 
after,  moved  to  set  aside  the  verdict,  on  affidavit  that  the  cause  was  placed  upon 
the  docket  of  the  first  named  judge  in  accordance  with  the  rules  and  practice 
of  the  court,  and  stood  there  as  No.  256,  and  that  Judge  Booth  had  previously 
ordered  the  call  for  that  day  should  commence  with  No.  138,  and  from  250  to 
264,  inclusive,  and  that  the  trial  of  No.  138  commenced  in  the  forenoon  of  that 
day  and  continued  for  several  days,  and  that  defendant  had  no  knowledge  of  the 
transfer,  the  affidavit  not  denying  the  cause  of  action,  held,  that  no  sufficient 
cause  was  shown  for  setting  aside  the  trial. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gr.  Rogers,  Judge,  presiding. 

Mr.  Henry  D.  P.  Hoiser,  for  the  appellant. 

Mr.  Arnold  Tripp,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Tho  bill  of  exceptions  in  this  case  shows  that  on  Decem- 
ber 20,  1875,  this  cause  being  then  within  the  call  of  the 
trial  calendar  before  the  Hon.  Henry  Booth,  one  of  the 
judges  of  the  circuit  court  of  Cook  county,  was,  among 
other  cases,  called  for  trial,  the  plaintiff  appearing  and  the 
defendant  not  appearing  ;  that  Judge  Booth  sent  the  cause 
for  trial  to  the  Hon.  John  Gr.  Rogers,  one  of  the  judges  of 
said  circuit  court,  before  whom  and  a  jury,  the  defendant  not 
appearing,  a  trial  of  the  cause  was  then  had,  and  a  verdict 
for  $150  returned  by  the  jury. 

On  the  following  22d  day  of  December  the  defendant 
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moved  to  set  aside  the  verdict,  which  motion  was  overruled. 
This  is  assigned  as  error. 

The  motion  was  supported  by  affidavit  that  it  was  the 
rule  and  practice  in  the  court  that  the  common  law  cases  on 
the  term  docket  of  even  numbers  were  placed  on  the  trial 
calendar  of  Judge  Booth,  and  those  of  uneven  numbers 
were  placed  on  the  trial  calendar  of  Judge  Rogers  ;  that  the 
cause  was  placed  on  the  trial  calendar  of  Judge  Booth,  and 
stood  thereon  as  No.  256,  and  that  it  was  not  on  the  trial 
calendar  of  Judge  Rogers  ;  that  Judge  Booth  had  previously 
ordered  that  the  call  for  December  20th  should  commence 
with  No.  138,  and  from  250  to  264  inclusive  ;  that  the  trial 
of  No.  138  commenced  in  the  forenoon  of  December  20th, 
and  continued  throughout  that  day,  and  for  several  days 
thereafter ;  that  defendant  had  no  knowledge  of  the  trans- 
fer of  the  cause  to  Judge  Rogers,  not  being  present  at  the 
time,  as  he  was  relying  upon  the  supposition  that  the  cause 
would  not  be  called-  for  trial  except  in  its  order  on  the 
docket ;  that  the  transfer  of  the  cause  was  without  any  ap- 
plication for  a  change  of  venue. 

It  is  urged  that  the  calling  of  the  cause  for  trial  was  out 
of  its  order,  and  that  the  transfer  of  the  cause  to  Judge 
Roofers  was  irregular. 

It  was  held  in  Smith  v.  Barlow,  67  111.  519,  that  where 
a  later  cause  on  the  docket  was  tried  in  the  absence  of  de- 
fendant's counsel,  before  cases  standing  earlier,  which  coun- 
sel had  been  informed  would  be  tried  by  jury,  and  the  rec- 
ord failed  to  show  what  disposition  had  been  made  of  the 
preceding  cases,  if  they  were  passed  without  being  finally 
disposed  of  for  the  term,  it  would  be  presumed,  in  the  ab- 
sence of  any  statement  of  the  cause  in  the  record,  that  the 
court  had  good  and  sufficient  cause  for  what  was  done. 

It  was  also  held,  in  Mix  v.  Chandler ;  44  111.  174,  that 
the  court  below  was  the  best  interpreter  of  its  rules  of 
practice,  and  that  a  judgment  should  not  be  reversed  merely 
on  the  ground  that  one  of  those  rules  had  been  disregarded, 
unless  the  violation  was  very  plain  and  likely  to  result  in 
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injustice  ;  and  that  it  is  the  duty  of  counsel  to  be  in  court 
when  their  case  is  regularly  reached  upon  the  docket  for 
trial,  and  they  can  not  complain  if,  issue  being  joined,  the 
court  disposes  of  it  in  their  absence. 

Each  judge  does  not  hold  a  distinct  and  separate  circuit 
court  in  Cook  county,  but  the  circuit  court  of  that  county 
consists  of  five  judges,  and  any  arrangement  made  regard- 
ing the  trial  of  causes,  between  the  judges  themselves, 
ought  not  to  be  reviewed  in  this  court,  at  least  without  very 
strong  reason. 

The  action  here  was  trespass  for  an  assault  and  battery. 
The  affidavit  virtually  admits  the  cause  of  action,  and  sets 
up  as  the  matter  in  defense  what  would  go  only  in  mitiga- 
tion of  damages. 

The  verdict  and  judgment  were  for  $150.  We  do  not 
consider  that  there  is  such  a  case  here  presented  as  requires 
that  the  verdict  should  be  set  aside,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


John  Traynor 

v. 

Potter  Palmer. 


1.  Coyenaistt —  when  binding  on  estate  only.  Where  a  grantor,  in  a  deed, 
covenants  "for  his  heirs,  executors,  and  administrators,"  no  recovery  can  be 
had  against  him  on  such  covenant  in  a  court  of  law.  It  charges  his  estate  only 
in  the  hands  of  his  legal  representatives. 

2.  Beforming  contracts  —  only  in  chancery.  Where  parties  deliberately 
give  expression  to  their  contracts,  courts  can  do  nothing,  else  than  enforce  them 
as  they  find  them,  and  a  court  of  law  can  not  reform  such  instruments  so  as  to 
make  them  conform  to  the  agreement  of  the  parties.  That  can  only  be  done 
in  chancery. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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This  was  an  action  of  covenant,  brought  by  Potter  Palmer 
against  John  Traynor.  On  a  trial  below  the  plaintiff  re- 
covered judgment,  from  which  the  defendant  appealed. 

Mr.  Edward  Eoby,  for  the  appellant. 

Mr.  Winchester  Hall,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  falls  within  the  principle  of  Hufner  v.  McCon- 
nel,  14  111.  168.  The  covenant  in  this  as  in  that  case 
was  made  by  the  grantor  "for  his  heirs,  executors,  and 
administrators,"  and  is  that  the  property  conveyed  is  "free 
and  clear  from  all  former  and  other  grants,  bargains,  sales, 
liens,  taxes,  assessments,  and  incumbrances  of  what  kind 
and  nature  soever."  This  action  was  brought  on  the  cove- 
nant of  warranty  against  incumbrances  created  by  a  sale  of 
the  property  for  taxes,  which  the  grantee  was  compelled  to, 
and  did,  discharge.  It  was  held  in  the  case  cited  there 
could  be  no  recovery  against  the  grantor  on  such  a  cove- 
nant. One  reason  assigned  for  the  decision  in  that  case  is, 
the  grantor  may  have  been  unwilling  *to  become  personally 
responsible,  but  was  willing  to  charge  his  estate  in  the 
hands  of  his  legal  representatives,  and  the  grantee  may 
have  been  content  with  such  a  covenant  rather  than  none 
at  all. 

When  parties  have  deliberately,  as  in  instruments  of  the 
dignity  of  deeds,  given  expression  to  their  contracts,  courts 
can  do  nothing  else  than  enforce  them  as  they  find  them. 
Neither  can  a  court  of  law  reform  such  instruments  so  as 
to  make  them  conform  to  the  agreement  of  the  parties. 
-That  can  only  be  done  in  chancery.  When  the  deed  in  this 
case  is  reformed,  if  it  ever  shall  be  done,  so  that  the  cove- 
nant it  contains  shall  be  binding  on  the  grantor,  the  grantee 
may  have  his  action. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Illinois  Masons'  Benevolent  Society 

v. 

Elizabeth  Baldwin. 

1.  Ltfe  nsrsuRAsrcE  — forfeiture  by  non-payment  of  assessments.  Where  a 
certificate  of  membership  in  a  society  which  provides  for  paying  a  certain  sum 
of  money  on  the  death  of  the  member  also  requires  the  party  to  pay  all 
assessments  against  him  within  ten  days  after  notice  thereof,  or  the  certificate 
shall  be  null  and  void,  and  the  by-laws  of  the  society  provide  that  a  party  fail- 
ing to  pay  his  assessments  within  ten  days  after  notice  shall  forfeit  his  member- 
ship and  all  benefits  therefrom,  and  the  party,  in  his  application  for  membership, 
agreed  to  be  bound  by  the  rules  and  regulations  of  the  society,  a  failure  or 
neglect  to  pay  an  assessment,  within  ten  days  after  notice  of  the  same,  will 
prevent  any  recovery  upon  the  certificate  upon  his  death,  unless  there  is  shown 
a  waiver  of  the  forfeiture,  or  facts  estopping  the  society  from  insisting  upon  the 
same. 

2.  Same  —  waiver  of  forfeiture.  "Where  the  right  of  a  member  of  a  benevo- 
lent society  to  the  payment  of  money  on  his  death  was  forfeited  by  his  failure 
to  pay  assessments  within  ten  days  after  notice  of  the  same,  and  the  local  agent 
returned  such  member's  receipts  for  non-payment,  and  the  secretary  sent  them 
back  to  the  local  agent  for  collection,  stating  that  the  time  of  payment  could 
not  be  extended  beyond  a  certain  day,  and  payment  was  not  made  within  that 
time,  but,  some  ten  days  after,  the  local  agent  forwarded  the  money,  he  having 
collected  the  same  by  contributions,  as  an  act  of  kindness  for  the  assured, 
which  money  was  refused  by  the  society  and  returned,  and  given  back  to  the 
parties  advancing  the  same,  it  was  held,  that  there  was  no  waiver  of  the  for- 
feiture on  the  part  of  the  society. 

3.  Estoppel.  "When  a  party  in  default  in  the  payment  of  assessments  against 
him,  as  a  member  of  a  benevolent  society,  has  not  been  induced  by  the  society 
or  its  agents  to  do,  or  to  omit  to  do,  any  act  which  he  would  not  otherwise 
have  done  or  omitted,  the  society  will  not  be  estopped  from  .insisting  upon  a 
forfeiture  of  his  rights  for  his  neglect  to  pay. 

4.  Custom  —  to  change  contract.  Proof  of  a  custom  is  never  admitted  to 
overcome  or  change  the  express  terms  of  a  contract.  Proof  by  a  witness  that 
in  certain  instances  known  to  him  a  forfeiture  was  not  exacted,  without  showing 
this  to  be  uniform  and  its  duration,  is  not  sufficient  to  show  a  custom. 

5.  Cross-error  —  when  necessary.  "When  evidence  introduced  by  a  party 
is  sufficient  to  prove  a  necessary  fact  in  the  case,  if  competent,  on  appeal 
or  error  by  such  party,  the  question  of  its  competency  can  only  arise  on  cross- 
errors  assigned  by  the  other  party  on  the  ground  of  its  improper  admission. 

Appeal  from  the  Circuit  Court  of  Woodford  County ;  the 
Hon.  John  Burns,  Judge,  presiding. 
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This  was  an  action  of  debt  on  the  following  instrument : 
Class  2.  Age  36.  JSfo.  456. 

This  certificate  of  membership  witnesseth  that  the  Illinois 
Masons'  Benevolent  Society,  in  consideration  of  the  repre- 
sentations made  to  it  in  the  application  of  membership  and 
the  sum  of  six  dollars  to  it  in  hand  paid,  by  Albert  G.  Bald- 
win, of  Minonk,  Illinois,  and  the  sum  of  ninety-five  one- 
hundreths  dollars,  to  be  paid  by  the  said  Albert  G.  Baldwin, 
within  ten  days  after  due  notice  has  been  served  upon  him 
of  the  death  of  a  member  of  this  society ;  the  sum  of 
ninety  cents  to  be  paid  upon  the  death  of  each  member  of 
the  society,  so  long  as  the  said  Albert  Gr.  Baldwin  shall  be- 
long to  the  first  class  ;  and  the  sum  of  ninety-five  cents 
upon  the  death  of  each  member  of  the  society,  so  long  as 
he  shall  belong  to  the  second  class ;  and  the  sum  of  one 
dollar  and  fifteen  cents  upon  the  death  of  each  member  of 
the  society,  so  long  as  he  shall  belong  to  the  third  class  ; 
and  the  sum  of  one  dollar  and  eighty  cents  upon  the  death 
of  each  member  of  the  society,  so  long  as  he  shall  belong  to 
the  fourth  class,  do  promise  and  agree  to  and  with  the  said 
Albert  Gr.  Baldwin,  his  heirs,  executors,  administrators,  and 
assigns,  well  and  truly  to  pay,  or  cause  to  be  paid,  to  Eliza- 
beth Baldwin,  his  wife,  or  the  legal  representatives  of  the  said 
Albert  G.  Baldwin,  within  thirty  days  after  due  notice  and 
satisfactory  evidence  of  the  death  of  the  said  Albert  G. 
Baldwin,  and  proof  of  interest  of  assignment,  or  held  as 
security,  the  sum  of  sevent}^  cents  for  every  member  of  the 
society  belonging  to  the  first  class  (as  shown  in  the  margin 
of  the  certificate),  at  the  time  of  the  death  of  said  Albert 
G.  Baldwin ;  and  the  sum  of  sevent}^-five  cents  for  every 
member  of  the  second  class  ;  and  the  sum  of  ninety-five 
cents  for  every  member  of  the  third  class  ;  and  the  sum  of 
one  dollar  and  sixty  cents  for  every  member  of  the  fourth 
class.  And  it  is  also  understood  and  agreed,  that  if  the 
said  Albert  G.  Baldwin  shall  not  pay  the  assessment  herein 
before  named,  on  or  before  the  time  mentioned  for  the  pay- 
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ment  thereof,  or  in  case  the  said  Albert  G.  Baldwin  shall, 
without  the  consent  of  this  society,  previously  obtained  in 
writing,  engage  in  any  military  or  naval  service  whatever  in 
time  of  war  or  rebellion,  then  this  certificate  shall  be  null, 
void,  and  of  no  effect. 

In  witness  whereof  the  Illinois  Masons'  Benevolent  Soci- 
ety has  caused  its  corporate  seal  to  be 
Illinois  Masons'        hereunto  affixed,  and  these  presents  to 
SEAL.  be  signed    by  its  president  and  secre- 

Benevolent  Association,  tary,  at  Princeton,  this  twentieth  day 
of  May,  1872. 
U.S. Internal  [Signed]       George  Crossley, 

«  o  President. 

>        ^        a 

S  i  L.  E.  Jerome, 

Revenue.  Secretary. 

Classes. 

1st  Class,  those  from  21  Assessment  to  be  made  upon  the 

to  30  years  of  age.  Death  of  a  Member. 

2d  Class,  those  from  31  1st  Class $  .90 

to  40  years  of  age.  2d  Class 95 

3d  Class,  those  from  41  3d  Class 1.15 

to  50  years  of  age.  4th  Class 1.80 

4th  Class,  those  from  51 

to  60  years  of  age. 

Proof  was  made  that  Albert  G.  Baldwin  died  December 
6,  1874,  and  that  there  were  then  members  of  the  society 
issuing  the  certificate  as  follows :  first  class,  568  ;  second 
class,  1,877  ;  third  class,  1,677  ;  and  fourth  class,  636. 

Defense  was  interposed,  by  proper  pleas,  that  Baldwin 
had  failed  to  make  payment  of  various  assessments  made 
upon  him  on  account  of  the  deaths  of  members  of  the 
society,  and  that  he  thereby  ceased  to  be  a  member  of  the 
society,  and  the  certificate  given  him  was  forfeited. 

Judgment  was  rendered  for  the  plaintiff  for  $4,416.10, 
debt,  and  $264.96  damages. 

The  defendant  appealed.  The  other  facts  material  to  an 
understanding  of  the  decision  sufficiently  appear  in  the 
opinion. 

31  _  86th  ill. 
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Mr.  George  O.  Ide,  for  the  appellant. 

Messrs.  Barnes  &  Muir  and  Mr.  W.  C.  Simpson,  for  the 
appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

It  is  unnecessary  to  notice  the  question  of  variance,  dis- 
cussed, between  the  pleadings  and  evidence,  since  we  are 
satisfied  the  judgment  below  is  wrong,  irrespective  of  that 
question.  A  by-law  of  appellant  that  was  in  force  when 
Baldwin  presented  his  application  to  become  a  member  of 
the  society,  and  which  has,  without  substantial  change,  re- 
mained in  force  ever  since,  is  as  follows : 

"  Sec.  1.  Upon  the  death  of  a  member  of  the  society, 
the  secretary  shall  send  by  mail,  to  the  postoffice  address 
of  each  member  o'f  the  society,  a  notice,  giving  the  name  of 
the  deceased  member,  and  the  lodge  or  other  Masonic  body 
to  which  he  belonged,  and  the  assessment  due  from  each 
member  to  whom  such  notice  is  s.ent ;  or  the  secretary  may 
employ  a  suitable  person,  a  Mason  and  a  member  of  the 
society,  in  each  town  or  city  where  the  members  reside,  who 
shall  act  for  the  secretary  in  serving  such  notices,  either 
personally  or  by  mail ;  which  notice  so  sent  or  served  shall 
be  deemed  and  taken  to  be  a  lawful  and  sufficient  notice  for 
the  payment  of  the  assessment  so  called  for  and  required, 
and  any  member  failing  to  pay  such  assessment  within  ten 
days  after  such  notice  has  been  served  upon  him  shall  forfeit 
his  membership  in  the  society  and  all  benefits  therefrom. 

"Sec.  2.  Any  member  having  forfeited  his  membership 
by  failing  to  pay  such  assessment  may  make  application  in 
writing  to  the  Board  of  Directors  of  the  society,  within 
thirty  days  after  such  default  was  first  made,  and  may, 
upon  the  payment  of  all  arrearages,  be  reinstated  to  mem- 
bership by  unanimous  vote  of  the  Board  of  Directors." 

In  Baldwin's  application  for  membership  he  pledged 
himself  to  be  bound  by  all  appellant's  rules  and  regula- 
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tions ;  and  the  certificate  of  membership  issued  to  him,  on 
which  suit  is  brought,  contains  this  express  condition  : 
"  And  it  is  also  understood  and  agreed  that  if  the  said  Al- 
bert G.  Baldwin  shall  not  pay  the  assessment  hereinbe- 
fore named  "  (that  is  to  say,  an  assessment  provided  for  in 
the  preceding  part  of  the  certificate,  and  which  was  and  is 
also  required  to  be  paid,  by  the  by-laws,  within  ten  clays 
after  due  notice  served  upon  him  of  the  death  of  a  mem- 
ber), "  on  or  before  the  time  mentioned  for  the  payment 
thereof,  then  this  certificate  shall  be  null  and  void." 

The  evidence  admitted  on  the  trial  shows  that  Baldwin 
neglected  to  pay  three  assessments  made  on  him  on  account 
of  the  deaths  of  members  —  notices  of  which  were  served 
on  him  April  21st  to  22d,  May  20th  to  25th,  and  June  20th, 
respectively. 

No  effort  was  made  to  have  him  restored,  after  thejse  fail- 
ures, as  provided  by  the  2d  section  of  the  by-law  before 
quoted;  but  it  is  argued,  the  forfeitures  were  waived  by 
appellant,  and  so  can  not  now  be  urged  to  defeat  a  recovery. 

The  facts  relied  on  as  a  waiver  are  these :  After  receipts 
sent  by  appellant's  secretary  to  its  local  agent,  to  be  deliv- 
ered to  Baldwin  upon  his  making  payment,  were  returned 
by  the  local  agent  to  appellant's  secretary,  because  the 
amounts  were  not  paid,  the  secretary  again  returned  them  to 
the  local  agent  for  collection ;  and  in  a  letter  written  by 
the  secretary  to  the  local  agent,  on  July  14,  1874,  he  says  : 
"  Inclosed  find  Bro.  Baldwin's  receipts.  We  can  not  prom- 
ise to  give  him  longer  time  than  to  the  20th,  when  the  new 
board  intends  to  meet  to  appoint  officers."  No  money  was 
remitted  by  July  20th,  but  on  August  1st  the  local  agent 
inclosed  the  amount  to  appellant's  secretary,  requesti no- 
it  to  be  returned,  if  not  satisfactory.  This  was  returned  by 
the  secretary,  on  August  3d,  to  the  local  agent,  with  this 
explanation:  "  By  reference  to  record  of  Bro.  Albert  G. 
Baldwin,  I  find  his  name  dropped  from  list  of  members,  in 
consequence  of  not  having  paid  assessments.  To  be  rein- 
stated now,  it  would  require  a  new  application  and  medical 
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examination,  or,  at  least,  certificate  of  good  health.  I  re- 
turn herewith  draft  as  advised.  You  state  the  brother  is 
poor,  and  now  out  of  health.  Had  I  the  desire,  I  have  not 
the  authority  to  do  otherwise  than  to  obey  the  rules  of  the 
society." 

The  local  agent  says :  "  There  were  three  assessments 
which  I  say  Bro.  Baldwin  did  not  pay  ;  his  health  was  poor  ; 
he  was  not  able  to  work ;  he  expressed  a  desire  to  pay 
every  time  ;  Baldwin  requested  me  to  advance  the  money 
to  pay  these  assessments  ;  he  asked  me  at  one  time  to  try 
to  raise  it  among  the  members,  and  pay  his  assessments  ; 
Baldwin  requested  me  to  raise  the  money  for  him  some 
time  while  I  held  those  receipts ;  I  raised  enough  to  pay 
all  the  assessments  made  against  him,  and  delivered  the 
receipts;  I  commenced  to  raise  that  money  about  July  15, 
1874  ;  the  first  day  I  got  the  whole  of  it  pledged  or  con- 
tributed." He  also  further  says:  "I  sent  the  letter  just 
after  I  collected  that  money  —  probably  on  the  same  day  I 
collected  the  last  of  the  money,  or  the  day  after  I  got  the 
last  of  it ;  *  *  *  I  never  heard  Baldwin  ask  anybody 
to  raise  the  money  and  pay  it  for  him ;  he  asked  me  to 
advance  it  for  him  ;  I  did  not  do  it ;  *  *  *  I  collected 
that  money  from  various  parties ;  I  was  then  carrying  out 
the  request  of  Baldwin ;  I  had  no  request  from  any  other 
person  than  Baldwin  to  collect  money  in  that  way ;  I  deliv- 
ered the  receipts  upon  the  money  being  paid ;  I  had  no 
authority  from  the  society  to  do  it."  He  also  says  there 
was  some  talk  that  upon  Baldwin's  being  reinstated  the 
lodge  would  carry  him,  and  that  Baldwin  should  not  know 
howT  the  money  was  raised.  He  explains  that  the  delivery 
of  the  receipts  was  only  to  Kidder,  to  see  what  the  lodge 
would  do  about  it,  and  says  that  he  never  delivered  them 
to  Baldwin.  The  money,  on  being  returned  to  him,  was 
refunded  to  the  parties  who  paid  it. 

Hazelbacker,  one  of  the  parties  who  contributed  the 
money,  says,  when  he  contributed,  the  party  to  whom  it 
was  given  said  they  were  going  to  try  "  to  raise  enough  to 
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reinstate  Baldwin,  and  they  would  keep  their  pay  out  of 
what  the  widow  got  —  out  of  the  money  drawn  by  the 
widow  ;  that  they  did  not  think  it  would  be  but  a  few  days 
before  he  died."  He  again  says  after  his  money  had  been 
returned  to  him  Baldwin  told  him  that  Barnett  had  raised 
the  money  and  sent  it  to  pay  what  was  behind,  and  that  the 
society  would  not  receive  it,  and  he  was  thrown  out. 

Davidson,  another  party  who  contributed  a  part  of  the 
money,  says :  "At  the  time  I  paid  the  money,  the  condition 
was  that  if  it  was  accepted  by  the  society  it  was  to  go  to 
pay  up  the  assessments  —  to  make  up  the  certificate  of  Mr. 
Baldwin  that  had  lapsed  ;  if  not,  it  was  to  be  repaid  to  me." 

Kidder  says  he  never  gave  the  receipts  to  Baldwin,  or 
was  instructed  so  to  do.  "  They  were  given  to  me  because 
we  raised  the  money." 

It  is  plain  that,  in  making  the  effort  to  collect  this  money 
from  Baldwin's  friends,  the  local  agent,  Barnett,  was  not 
acting  on  behalf  of  appellant,  but  on  his  individual  account, 
endeavoring,  as  a  matter  of  charity,  to  render  a  service  to 
Baldwin.  To  say  that  money  thus  raised  and  advanced  was 
raised  and  advanced  by  Baldwin,  is  to  disregard  the  facts. 
It  was  raised  and  advanced  by  his  friends,  upon  the  condi- 
tion that  it  could  be  made  available  to  reinstate  Baldwin ; 
and,  the  condition  being  impossible,  it  was  returned  to 
those  who  advanced  it.  Baldwin  did  nothing,  and  assumed 
no  legal  liability  in  the  matter. 

For  the  present  waiving  the  question  of  the  authority  of 
appellant's  secretary  to  release  Baldwin  from  his  forfeiture 
and  reinstate  him,  upon  what  principle  can  it  be  said  appel- 
lant, from  the  facts  before  us,  waived  the  right  to  declare 
Baldwin's  certificate  forfeited? 

There  can  be  no  pretense  that  there  was  a  contract  to 
that  effect,  for  there  was  no  consideration  to  support  a 
promise,  even  if  one  had  been  made.  The  only  other 
ground  upon  which  it  might  be  claimed  is  that  of  estoppel. 
But  the  indispensable  elements  of  an  estoppel  are  entirely 
wanting.     Baldwin's  failure  to  pay  when  the  assessments 
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were  due  was  not  because  of  anything  done  or  said  by  any 
one  representing  the  appellant,  but  because  he  was  unable 
to  pay.  There  is  not  the  slightest  foundation  for  assuming 
that  Baldwin's  failure  to  pay,  at  the  time  required,  is  to  be 
attributable  to  any  act  or  representation  of  any  one  claim- 
ing to  represent  the  appellant.  Had  he,  subsequently  to 
that  time,  on  the  representation  of  the  secretary  or  agent 
of  the  company,  paid  the  money,  and  the  money  been  ac- 
cepted, there  would  be  force  in  saying  that,  being  induced 
by  the  act  of  the  appellant  to  part  with  his  money  for  the 
purpose  of  making  the  payment,  and  the  appellant  having 
accepted  it  as  a  payment,  it  shall  not  now  be  heard  to  say 
that  it  was  not  a  payment.  But  having  paid  no  money  at 
any  time,  and  having  been  induced  by  appellant  to  do  or 
omit  to  do  no  act  which  he  would  not  otherwise  have  done 
or  omitted,  it  is  impossible  to  see  upon  what  rational 
ground  an  estoppel  can  be  claimed. 

In  the  Protection  Life  Insurance  Company  v.  Foote,  79 
111.  361,  Foote  was  induced  by  the  secretary  of  the  company 
to  remit  his  assessment  by  ppstoffice  money  order.  But 
for  this  direction  he  would  have  been  bound  to  make  the 
payment,  at  all  events,  within  the  prescribed  time.  By  fol- 
lowing the  direction  to  remit  by  postoffice  money  order,  he 
lost  the  opportunity  to  make  payment  in  time  in  any  other 
mode,  and  it  was  held  the  company  should  not  be  allowed 
to  take  advantage  of  a  default  which  resulted  from  following 
its  own  instructions.  So  the  case  has  no  analogy  to  the 
present.  Many  of  the  cases  cited  by  appellee's  counsel 
recognize  that  a  forfeiture  may  be  waived  by  those  who  are 
held  out  as  agents  of  insurance  companies,  but  we  do  not 
consider  it  necessary  to  notice  them  further  than  to  say  that 
in  none  of  them  is  the  doctrine  recognized  that  there  is  a 
waiver  where  there  is  neither  a  contract  to  that  end,  sup- 
ported by  a  sufficient  consideration,  and  having  the  other 
essential  requisites  to  a  legal  contract,  nor  the  necessary 
elements  of  a  legal  estoppel. 

The  evidence  that  was  introduced  in  regard  So  the  custom 
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of  appellant  to  not  enforce  forfeitures  for  non-payment  at 
the  day,  is  entitled  to  no  consideration.  The  witness  knew 
only  that  in  some  instances  within  his  knowledge  forfeitures 
were  not  enforced.  He  proves  neither  that  it  was  a  uniform 
custom  nor  one  of  any  duration.  Besides,  proof  of  a  custom 
is  never  allowed  to  overcome  the  express  terms  of  a  contract. 

Appellee's  counsel  makes  the  objection  that  the  evidence 
does  not  show  a  valid  assessment  against  Baldwin.  The 
evidence,  consisting  of  appellant's  records,  very  fully  shows 
valid  assessments,  notice,  etc.,  in  three  instances,  and  the 
only  question  is  as  to  its  competency.  If  it  is  competent, 
it  is  sufficient.  But  the  question  of  competency  could  only 
arise  on  cross-errors  assigned  on  the  ground  of  its  improper 
admission,  and  no  cross-errors  are  assigned.  Moreover, 
the  evidence  introduced  by  appellee,  and  the  admissions  of 
Baldwin,  all  tend  to  prove  the  assessments,  and  that  no  ob- 
jection exists  against  their  validity,  and,  in  the  absence  of 
other  evidence  of  a  different  tendency,  should  be  deemed 
sufficient. 

We  think  the  judgment  unauthorized  by  the  evidence, 
and  it  must  be  reversed. 

Judgment  reversed* 


William  B.  Hayes 

v. 
Edwin  S.  Houston. 


1.  New  trial  — finding  from  evidence.  A  new  trial  will  not  be  granted  on 
the  ground  that  the  verdict  of  the  jury  is  against  the  evidence,  where  the  tes- 
timony is  conflicting,  if  there  is  enough  proved  to  sustain  the  finding,  the  jury 
having  the  advantage  of  this  court  in  seeing  the  witnesses  and  noticing  their 
demeanor  on  the  stand. 

2.  Same  —  newly  discovered  evidence.  When  the  newly  discovered  evidence, 
if  introduced,  could  not  have  changed  the  verdict  of  the  jury,  a  new  trial  will 
not  be  granted. 
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Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Mr.  John  J.  Knickerbocker,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  case,  in  trover,  for  a  diamond  ring,  brought  to 
the  Cook  circuit  court  by  Edwin  S.  Houston,  plaintiff,  and 
against  William  B.  Hayes,  defendant,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff;  and  the  defendant 
appeals. 

The  point  chiefly  relied  on  by  appellant  is,  that  the  ver- 
dict is  against  the  evidence.  There  was  some  conflict  in  the 
testimony,  which  the  jury  have  considered  with  the  advantage 
which  this  court'  has  not,  of  seeing  the  witnesses  and  noticing 
their  demeanor  on  the  stand.  To  our  minds  the  evidence 
discloses  a  transaction  akin  to  the  confidence  game,  in  which 
appellant  and  his  principal  witnesses,  Langley  and  Wolf, 
were  the  chief  actors.  The  plaintiff,  a  young  lieutenant  in 
the  navy  of  the  United  States,  was  proceeding  from  San 
Francisco,  where  he  was  stationed,  by  way  of  Chicago  to 
the  city  of  New  York,  and  called  at  No.  40,  Bryan  Block, 
to  see  a  gentleman  to  whom  he  had  a  letter  of  introduction. 
This  was  on  the  day  of  his  arrival  in  Chicago,  and  was 
about  August  18,  1874.  He  wore  upon  a  finger  of  his 
hand  a  brilliant  —  a  diamond  of  about  three  and  one-half 
carats,  set  in  a  plain,  heavy  gold  ring.  It  had  a  feather  or 
speck  under  one  of  the  faces.  Appellant,  with  others,  was 
in  the  room  when  the  appellee  first  entered,  examining  some 
diamonds.  Inquiring  for  the  party  to  whom  he  had  the  let- 
ter, he  was  informed  he  did  not  occupy  those  rooms  any  more. 
The  conversation  at  last  turned  upon  diamonds  —  provoked, 
perhaps,  by  the  brilliant  on  appellee's  finger,  which  appel- 
lant had   observed,  and  the  luster  of  which  he  admired. 
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Appellant  said  he  dealt  in  diamonds,  and  offered  appellee 
$200  and  a  city  lot  he  owned  for  the  ring. 

After  some  conversation  on  the  subject,  appellee  agreed 
to  take  for  the  diamond  $250  and  the  city  lot,  which  the 
jury  had  a  right,  from  the  testimony,  to  believe  was  put  in 
at  the  value  of  $1,000,  for  which  a  statutory  deed  was  made 
to  appellee  by  one  Silver  and  wife.  Appellee  had  no  oppor- 
tunity to  examine  the  lot,  but  relied  wholly  upon  the  repre- 
sentations of  appellant  as  to  value.  He  soon  found  out, 
after  the  deed  was  recorded  and  he  had  parted  with  his 
brilliant,  that  the  lot  was  worthless,  being  but  five  feet  by 
ten,  and  fourteen  miles  south  of  the  Court  House  Square. 

On  appellee's  return  to  his  station  in  California,  under 
orders  for  that  purpose,  he  was  enabled  to  spend  part  of  a 
day  in  Chicago,  which  was  on  December  4,  1874,  and,  with 
a  friend,  sought  an  interview  with  appellant  in  regard  to 
the  transaction,  which  was  had,  but  proved  fruitless.  In 
this  interview  it  is  testified  on  one  side,  and  denied  on  the 
other,  that  appellee  demanded  a  return  of  the  diamond,  at 
the  same  time  offering  to  return  the  money  he  had  received 
and  the  lot.  The  jury  have  settled  this  point  in  appellee's 
favor,  and  we  think  there  was  proof  sufficient  to  justify  such 
finding,  and  that  the  offer  of  appellee  was  sufficient  under 
the  circumstances. 

We  are,  upon  the  whole  record,  well  satisfied  here  was  a 
glaring  fraud  on  the  part  of  appellant,  and  helped  on  by 
confederates,  probably,  some  of  whom  were  examined  as 
witnesses.  The  whole  case  shows  to  what  base  means  some 
men  will  resort  to  obtain  money  or  valuables.  Appellant 
knew,  when  he  was  selling  the  lot,  it  was  of  no  value,  and 
so  stated  after  the  transaction  was  completed.  Appellee 
was,  from  his  position,  unacquainted  with  city  lots,  and  had 
to  rely  upon  representations  of  one  having  the  appearance 
of  a  gentleman,  and  who  was  treated  as  such,  apparently, 
by  persons  in  the  street.  Like  many  others,  appellee  hav- 
ing invested  the  proceeds  of  a  long  cruise  in  this  diamond, 
purchased  at  Rio  de  Janeiro,  he  desired  to  make  a  more 
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permanent  investment  in  real  estate  in  that  great  city  of 
ours,  which  has  justly  become  one  of  the  wonders  of  the 
world,  and  he  was  assured  by  appellant  he  had  made  a  good 
thing  by  this  purchase,  and  further  assured,  if  at  any  time 
he  desired  to  part  with  the  lot,  he  would  oiler  $1,0.00  for  it. 

There  is  controversy  about  the  intrinsic  value  of  the 
diamond,  but  in  the  trade  it  was  valued  at  $1,150.  The 
verdict  of  the  jury,  with  the  amount  of  money  paid  by 
appellant,  does  not  quite  equal  that  amount.  We  perceive 
no  objection  to  the  instructions. 

As  to  the  newly  discovered  evidence,  the  reading  of  the 
affidavit  of  Fanam,  it  is  apparent  it  would  not  have  influ- 
enced the  jury  to  find  a  different  verdict.  The  facts  in 
evidence,  appellant's  giving  the  initials  "J.  L.,"  Chicago, 
as  his  address,  his  whole  conduct  in  this  transaction,  would 
have  nullified  any  such  statement  as  is  set  up  in  Fanam' s 
affidavit.  The  story  there  told  does  not  seem  at  all  proba- 
ble. We  think  justice  has  been  done,  and  affirm  the  judg- 
ment. 

Judgment  affirmed. 


Kobert  A.  Wright 

v. 

Garrardus  P.  Deyoe. 


Exemption — when  right  to  select  property  is  lost.  "Where  a  defendant  in 
execution  is  notified  by  the  officer  that  he  holds  the  same,  and  that  he  will  at  a 
certain  time  and  place  levy  the  same  upon  property,  and  such  defendant 
neglects  and  fails  by  the  time  named  to  make  his  selection  under  the  statute 
exempting  $60  worth  of  property  suitable,  etc.,  he  will  lose  the  right 
to  make  his  selection  on  a  day  subsequent  to  the  levy,  and  the  officer  levying 
upon  property  not  specifically  exempt  will  not  be  liable  for  selling  the  same, 
regardless  of  any  subsequent  selection  by  the  debtor. 

Appeal  from  the  Circuit  Court  of  Marshall  County ;  the 
Hon.  John  Burns,  Judge,  presiding. 
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Mr.  Fred.  S.  Potter  and  Messrs.  Bangs,  Shaw  &  Ed- 
wards, for  the  appellant. 

Mr.  P.  S.  Perley,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  against  appellant, 
sheriff  of  Marshall  county,  to  recover  double  the  value  of 
certain  property  levied  upon  and  sold  by  him  in  satisfaction 
of  a  certain  execution  which  came  into  his  hands  for  collec- 
tion, issued  upon  a  judgment  rendered  against  appellee. 

Several  grounds  of  reversal  have  been  urged  by  appel- 
lant, but  we  do  not  deem  it  necessary  to  consider  all  of 
them.  The  record,  however,  discloses  one  palpable  error, 
for  which  the  judgment  will  have  to  be  reversed.  The 
defendant,  appellant  here,  requested  the  court  to  give  the 
following  instruction,  which  was  refused,  and  an  exception 
taken  to  the  decision  : 

"  If  the  jury  believe,  from  the  evidence,  that  the  officer 
told  the  plaintiff,  on  an  evening,  that  he  had  the  execution, 
and  informed  him  of  the  contents  of  it,  and  that  on  the 
following  day  he  would  meet  the  plaintiff  at  his  house  and 
then  make  a  levy,  and  that  he  might  in  the  meantime  find 
out  his  rights  and  see  what  he  wanted  to  do ;  and  that  on 
the  next  day  the  officer  went  to  Deyoe' s  house,  and  that 
Deyoe  was  purposely  absent ;  then  in  that  case  the  officer 
would  be  entitled  to  levy  upon  any  of  the  property  of  the 
defendant  not  specifically  exempt,  and  in  case  the  facts  are 
proven  by  the  testimony  to  be  as  above  supposed,  Deyoe 
would  not  be  entitled  to  make  a  selection  afterwards.'' 

The  largest  part  of  the  property  sold  consisted  of  corn, 
which  appellee  claimed  under  that  clause  of  the  statute 
exempting  $60  worth  of  property  suitable  to  the  condition 
or  occupation  in  life  of  the  debtor,  and  to  be  selected  by 
him.  It  was,  then,  an  important  inquiry  whether  before 
the  levy  appellee  had  been  notified  by  the  sheriff  of  the 
execution,  and  had  an  opportunity  to  turn  out  property  in 
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satisfaction  thereof,  and  set  up  his  claim  to  such  property 
as  he  desired  to  select  as  exempt  under  the  statute ;  and  it 
was  the  undoubted  right  of  appellant  to  have  the  law  appli- 
cable to  the  facts  given  to  the  jury. 

Did  the  refused  instruction  declare  a  correct  principle  of 
law  under  the  facts  established  before  the  jury?  A  brief 
reference  to  the  authorities  bearing  upon  the  question,  we 
think,  will  show  the  instruction  was  in  substance  correct, 
and  should  have  been  given.  The  testimony  is  clear  that 
appellee  had  property  subject  to  the  execution,  and  it  is 
averred  in  the  declaration  that  he  offered  to  turn  out  prop- 
erty to  the  officer  when  he  claimed  the  corn  levied  upon  as 
exempt.  In  Cook  v.  Scott,  1  Gilm.  333,  where  the  ques- 
tion arose  as  to  the  duty  of  an  officer  holding  an  execution, 
and  the  rights  and  duties  of  the  defendant  in  execution,  the 
court  held  as  a  general  rule  it  was  the  duty  of  an  officer 
holding  an  execution  in  his  hands,  before  he  proceeds  to 
take  or  seize  any  of  the  personal  property  of  the  defendant 
in  the  execution  by  a  levy  thereon,  to  notify  such  defendant, 
if  practicable,  of  his  having  such  execution  in  his  hands, 
and  then  the  defendant  has  the  right  to  select  such  prop- 
erty as  he  desires  to  retain  under  the  statute,  surrendering 
to  the  officer  all  of  his  other  property  not  thus  selected,  or 
specifically  exempt,  for  the  satisfaction  of  the  execution. 
The  court  also  held,  if  a  defendant,  after  notice  from  an  offi- 
cer having  an  execution  against  him,  neglect  or  refuse  to 
make  a  selection  of  property  allowed  him  by  statute,  the 
officer  may  proceed  to  levy  upon  any  of  his  property  not 
specifically  exempt  from  execution,  and  sell  the  same,  regard- 
less of  any  subsequent  claim  of  the  defendant  to  such  prop- 
erty. In  Bingham  v.  Maxcy,  15  111.  290,  and  in  The  People 
v.  Palmer,  46  id.  398,  the  same  principle  was  announced, 
and  the  doctrine  of  Cook  v.  Scott  was  fully  approved. 

As  we  understand  the  refused  instruction,  it  announces 
the  law  as  held  in  the  cases  cited,  and  nothing  more.  If, 
as  the  instruction  declares,  the  defendant  in  execution  was 
notified  by  the  officer  that  he  held  the   execution,  and  that 
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he  would  at  a  certain  time  and  place  levy  the  same  upon 
property,  this  gave  the  defendant  in  execution  ample  oppor- 
tunity to  make  a  selection  of  the  property  he  desired  to 
claim  under  that  clause  of  the  statute  exempting  $60  worth 
of  property  from  levy,  and  if  he  neglected  and  failed  to 
make  his  selection,  as  declared  in  the  cases  cited  he  lost  the 
right  to  come  in,  on  a  day  subsequent  to  the  levy,  and  make 
a  selection  of  the  property  he  desired  to  claim. 

The  instructions  of  appellee,  it  is  claimed,  ignore  the 
fact  that  the  defendant  had  notice  of  the  execution,  and 
opportunity  to  make  a  selection  of  property  before  a  levy. 
It  will  not,  however,  be  necessary  to  consider  these 
instructions  and  review  them  here.  In  so  far  as  they  con- 
flict with  the  law  as  settled  in  the  cases  cited,  and  the  views 
here  expressed  in  regard  to  the  appellant's  refused  instruc- 
tion, they  are  incorrect,  and  can  not  be  sustained ;  and  on 
another  trial,  should  one  be  had,  the  instructions  can  be 
made  to  conform  to  the  law  applicable  to  the  facts  as 
proven. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Loren  Mathison 

v. 
Eli  S.  Prescott. 


1.  Judicial  sale — ground  for  setting  aside.  Where  the  plaintiff's  attorney 
agreed  with  a  defendant  in  a  suit  at  law  to  give  him  notice  before  taking  any 
further  proceedings,  but  took  a  default  and  had  the  damages  assessed  without 
any  such  notice,  and  the  attorney  then  assured  the  defendant  that  no  proceed- 
ings should  be  taken  on  the  judgment  without  notice  to  him  or  his  attorneys ; 
and  afterwards,  without  any  notice,  an  execution  was  issued  and  levied  on  the 
defendant's  land,  worth  $10,000,  and  sold  to  the  plaintiff  in  execution  for 
$103.66,  and  a  sheriff's  deed  made  without  the  knowledge  of  the  defendant  in 
the  execution,  it  was  held,  that  the  defendant  had  the  right  to  rely  on  the 
promise  made  by  the  plaintiff's  attorney,  and  that  the  subsequent  proceedings 
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without  notice  were  a  fraud  upon  the  defendant,  and  as  against  the  plaintiff  in 
the  execution  and  his  assignee  chargeable  with  notice  a  court  of  equity  would 
set  aside  the  sale  and  allow  a  redemption. 

2.  Notice  —  of  equity,  by  possession.  When  a  person  purchases  property  in 
the  open  and  visible  possession  of  another,  he  will  be  chargeable  with  notice  of 
all  the  claims,  legal  or  equitable,  of  the  party  in  possession. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Allan  C.  Story,  for  the  appellant. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  urged  by  appellant  that  the  court  below  erred  in 
decreeing  the  relief  asked  by  complainant ; — that  Coolidge 
recovered  a  judgment  the  justice  and  validity  of  which  is 
not  questioned  ;  that  an  execution  was  regularly  issued,  the 
land  levied  on,  the  sale  regularly  made,  and  Coolidge 
became  the  purchaser.  The  time  for  a  redemption  ex- 
pired, and,  no  redemption  having  been  made,  the  sheriff 
made  a  deed  to  the  holder  of  the  certificate  of  purchase, 
who  had  purchased  it  and  taken  an  assignment. 

The  land  at  the  time  of  the  levy  and  sale  seems"  to  have 
been  worth  $10,000  or  more.  The  sheriff  at  the  sale  struck 
it  off  to  Coolidge,  the  plaintiff  in  execution,  on  his  bid  of 
$103.66,  and  executed  and  delivered  to  him  a  certificate  of 
purchase.  The  land  was  then,  and  had  for  some  time  pre- 
viously been,  in  the  actual  possession  of  appellee  by  him- 
self or  tenants,  and  was  so  possessed  when  appellant  pur- 
chased. 

Coolidge  assigned  the  certificate  of  purchase  to  his  at- 
torney, who  afterwards  assigned  it  to  the  son  of  the  judg- 
ment creditor.  The  sheriff,  after  the  expiration  of  fifteen 
months  from  the  sale,  conveyed  the  land  to  him  as  the 
holder  of  the  certificate,  and  he,  four  days  thereafter,  sold 
it  to  appellant  for  a  consideration,  as  it  is  claimed,  of 
$9,600.     A  few  days  later  appellant  demanded  possession 
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of  the  premises  from  appellee's  tenant,  which  was  refused. 
Appellee  was  then  absent  in  Europe,  but  on  his  return  he 
filed  this  bill,  asking  to  be  permitted  to  redeem,  and  to  set 
aside  the  sheriff's  sale  and  the  deed  to  appellant.  On  a 
hearing  in  the  court  below  the  relief  prayed  was  granted, 
and  Mathison  appeals. 

It  appears  that  Coolidge  was  the  tenant  of  appellee,  in 
the  year  1871,  and  in  May,  1872,  the  latter  issued  a  distress 
warrant  against  Coolidge  for  the  collection  of  the  rent,  and 
the  property  distrained  was  replevied  by  suit  in  the  circuit 
court  of  Cook  county,  and  the  distress  proceedings  were 
abandoned.  It  is  claimed,  and  the  evidence  tends  to  show, 
that  Coolidge' s  attorney  agreed  to  give  the  opposite  party 
notice  before  he  should  take  any  further  proceedings  in  the 
replevin  suit,  but  took  a  default,  and  had  the  damages  as- 
sessed at  $75,  without  any  such  notice.  That  Coolidge's 
attorney  informed  Prescott  of  the  recovery  of  the  judg- 
ment, but  assured  him  that  no  proceeding  would  be  taken 
on  the  judgment  without  notice  to  him  or  his  attorney. 
But  all  the  subsequent  steps  were  taken,  resulting  in  a 
sheriff's  deed,  without  any  pretense  that  any  such  notice 
was  ever  given. 

As  between  appellee  and  Coolidge  this  agreement  between 
the  attorney  of  the  latter  and  appellee  was  binding,  and  its 
violation,  whether  intentionally  or  from  mere  inadvertence, 
operated  as  a  fraud  on  appellee.  The  attorney  was  under 
no  obligations,  it  is  true,  to  make  the  agreement,  but 
having  made  it,  he  and  his  client  were  bound  to  its  per- 
formance. This  promise  from  a  member  of  the  profession 
could  surely  be  relied  on  implicitly  by  appellee.  It  was 
not  negligence  or  over-credulity  on  his  part  to  rely  on  such 
an  assurance  by  the  counsel  on  the  other  side.  He  was  not 
required  to  believe  that  the  attorney  only  made  the  promise 
to  get  an  undue  and  fraudulent  advantage  for  his  client. 
To  have  done  so  would  have  been  a  gross  breach  of  profes- 
sional duty,  that  he  nor  any  one  else  had  the  right  to  sus- 
pect.    And  if,  as  we  must  suppose,  the  promise  escaped  the 
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recollection  of  the  attorney,  appellee  can  not  be  charged 
with  the  consequences  flowing  from  his  defect  of  memory. 

Had  the  attorney  not  made  the  promise,  can  any  one 
suppose  appellee  would  have  permitted  more  than  $10,000 
worth  of  real  estate  to  be  sold  and  pass  redemption,  and 
the  title  pass  to  the  purchaser,  for  the  comparatively  paltry 
sum  of  $103.66?  Men  are  never  so  regardless  of  their 
interests,  and  we  should  disregard  the  strongest  instincts 
of  human  nature  if  we  should  conclude  a  sane  man  would 
so  act.  The  only  means,  it  seems  to  us,  to  account  for  his 
course  in  this  matter,  is  upon  the  supposition  that  he  was 
lulled  into  a  false  security  by  the  assurances  of  Coolidge's 
attorney,  and  it  would  operate  as  a  fraud  upon  him  to  say  he 
should  not  have  given  them  faith  and  credit.  Then,  as  be- 
tween appellee  and  Coolidge,  there  is  no  doubt  in  our  minds 
that  appellee  is  entitled  to  be  relieved  ;  that  Coolidge  could 
not  profit  by  a  breach  of  his  attorney's  promise  to  give 
notice. 

From  all  the  evidence  in  the  case,  we  are  of  opinion  that 
the  assignment  to  his  attorney,  and  by  him  to  Coolidge's 
son,  was  only  colorable,  and  to  apparently  divest  the  title 
to  the  certificate  out  of  Coolidge.  And  it  follows  that 
appellee's  right  to  relief  against  the  son  is  complete.  If 
the  assignment  to  him  was  only  colorable,  and  to  obstruct 
appellee's  efforts  for  its  recovery,  he  can  not  be  protected 
in  the  fraud,  but  would,  if  he  held  the  title,  be  required,  on 
receiving  the  amount  of  the  money  bid,  and  interest,  to 
restore  the  title  to  appellee. 

It,  however,  remains  to  determine  whether  appellant  is 
protected  as  an  innocent  purchaser  for  value,  or  is  charge- 
able with  notice  of  the  fraud.  Omitting  all  discussion  of 
the  evidence  of  the  apparently  reckless  manner  in  which  he 
purchased,  tending  strongly  to  establish  his  want  of  good 
faith  in  fact,  we  have  no  doubt  he  is  chargeable  with  notice 
of  all  of  appellee's  rights,  legal  or  equitable.  But  few  men 
acting  in  good  faith,  and  paying  their  money  irrevocably, 
make  such  large  purchases  on  such  slight,  in  fact  almost 
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without,  information  as  to  the  situation,  improvements,  and 
value  of  the  property,  as  was  done  by  appellant  in  this  case. 
He  had  not  seen  it ;  he  made  little,  if  any,  inquiry  in  refer- 
ence to  it,  and  seems  to  have  acted  with  such  a  disregard  to 
his  interest  as  to  establish  the  fact  that  the  purchase  was 
not  real,  but  simply  simulated,  to  cover  it  for  Coolidge. 
The  sale  was  made  and  the  transaction  closed  four  days 
after  the  sheriff  made  his  deed,  without  the  usual  precau- 
tions taken  by  purchasers  to  protect  their  interest. 

But  if  we  are  mistaken  in  believing  that  he  was  guilty  of 
fraud  in  fact,  he  was  chargeable  with  notice  of  the  fraud  in 
not  giving  notice  before  issuing  the  execution.  Appellee, 
at  the  time  appellant  purchased,  was  in  the  open,  visible 
possession  of  the  land  ;  and  had  appellant  called  on  the 
tenant,  he  would  have  informed  him  that  he  was  holding 
under  appellee,  and  had  he  called  on  appellee  he  would  have 
learned  the  precise  nature  of  his  equitable  claim.  This 
appellant  failed  to  do.  This  court  has  repeatedly  held 
that  when  a  person  purchases  property  in  the  open  and 
visible  possession  of  another,  he  purchases  charged  with 
notice  of  all  the  claims,  legal  or  equitable,  of  the  party  in 
possession. 

It  is  urged  that  mere  inadequacy  of  price  paid  at  a  sher- 
iff's sale  is  not  ground  for  setting  aside  such  a  sale.  This 
is  no  doubt  true.  But  in  this  case  there  are  other  circum- 
stances which,  in  connection  with  the  gross  inadequacy  of 
price  paid,  render  it  equitable  and  just  to  set  aside  the 
sale.  The  court  below  did  right  in  granting  the  relief 
sought,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
32  —  86th  ill. 
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The  City  of  Elgin 

v. 
George  W.  Renwick. 

1.  Negligence — of  plaintiff  in  stepping  into  hole  in  sidewalk.  Where  a 
plaintiff,  after  dark,  while  walking  along  a  sidewalk  pretty  fast,  was  thrown 
down  by  stepping  into  a  hole  in  the  walk,  and  received  personal  injury,  having 
no  knowledge  of  the  defective  walk  and  not  seeing  the  hole,  and  he  testifying 
that  he  supposed  he  was  exercising  ordinary  care,  and  there  being  no  witness 
intimating  that  there  was  a  want  of  due  care  on  his  part,  it  was  held,  that  a 
verdict  in  favor  of  the  plaintiff  could  not  be  disturbed  on  the  ground  of  a  want 
of  proper  care  on  his  part. 

2.  Practice  —  testimony  diwing  argument.  After  the  testimony  in  a  case 
has  been  closed  and  the  argument  begun,  it  is  a  matter  of  discretion  with  the 
court  whether  to  open  the  case  and  receive  further  evidence,  and  its  refusal  can 
not  be  assigned  for  error. 

3.  New  trial  —  newly  discovered  evidence.  The  court  is  justified  in  refus-. 
ing  a  new  trial  for  newly  discovered  evidence  which  is  merely  cumulative. 

4.  Damages  —  whether  excessive — personal  injury.  In  an  action  against  a 
city  to  recover  for  personal  injury  caused  by  a  defective  sidewalk,  resulting  in 
paralysis  and  hernia,  with  a  probability  of  the  injury  being  permanent,  a  ver- 
dict of  $3,000  damages  in  favor  of  the  plaintiff  was  not  regarded  so  large  as 
to  justify  disturbing  the  verdict 

Appeal  from  the  Circuit  Court  of  Kane  County ;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  George  W.  Renwick 
against  the  city  of  Elgin.  A  trial  was  had,  resulting  in  a 
verdict  and  judgment  of  $3,000  in  favor  of  the  plaintiff. 

The  proof  showed  a  fall  caused  by  stepping  into  a  hole  in 
the  sidewalk,  which  injury  was  quite  severe,  and  likely  to 
prove  permanent.  The  proof  also  showed  parahysis  follow- 
ing the  accident,  which  had  continued  for  five  or  six  months 
under  judicious  treatment,  and  also  tended  to  show  a  rup- 
ture was  caused  by  the  fall,  although  there  was  some 
evidence  tending  to  show  the  plaintiff  had  a  rupture  before 
the  accident.  • 

Mr.  Eugene  Clifford  and  Messrs.  Tuley,  Stiles  & 
Lewis,  for  the  appellant. 
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Messrs.  Botsford  &  Barry,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  to  recover  for  personal  injury  alleged 
to  have  been  sustained  by  reason  of  a  defective  sidewalk  in 
the  city  of  Elgin.  The  plaintiff  recovered  a  verdict  and 
judgment  for  $3,000,  and  the  defendant  appealed. 

The  point  is  made  that  the  verdict  is  against  the  evidence. 

The  injury  was  received  from  a  fall  caused  by  getting  the 
foot  in  a  hole  in  the  sidewalk. 

As  appellant's  counsel  puts  the  case  :  "  That  the  hole  had 
been  in  the  sidewalk  for  some  time  previous  to  the  alleged 
accident ;  that  the  plaintiff  got  his  foot  into  it  and  fell  down  ; 
that  he  was  pulled  out,  and  afterwards  suffered  more  or  less 
from  the  paralysis  and  hernia,  there  is  no  question."  The 
objection  taken  is,  that  it  was  not  affirmatively  shown  that 
at  the  time  of  the  accident  the  plaintiff  was  in  the  exercise 
of  ordinary  care  and  caution.  The  occurrence  took  place 
in  the  evening,  after  dark.  The  plaintiff  testified  that  prior 
to  the  accident  he  had  no  knowledge  of  the  hole  being  there  ; 
that  he  did  not  see  the  hole,  and  did  not  think  any  one  could 
at  that  time  ;  that  he  was  walking  pretty  fast,  and  supposed 
he  was  walking  with  ordinary  care  and  diligence. 

Another  witness  saw  plaintiff  pass,  walking,  and  after 
^ettino;  a  short  distance  saw  him  fall :  he  does  not  intimate 
in  his  testimony  that  there  was  any  want  of  due  care  on  the 
part  of  the  plaintiff,  nor  does  any  other  witness.  Although 
there  was  a  strong  impeachment  of  the  credit  of  the  plaintiff 
himself  as  a  witness,  we  see  no  just  ground  of  objection  to 
the  verdict  in  the  particular  of  it  not  appearing  that  there 
was  the  exercise  of  proper  care  by  the  plaintiff. 

Kupture  was  claimed  to  be  one  of  the  chief  injuries  re- 
sulting from  the  fall. 

After  the  close  of  the  testimony,  and  while  the  argument 
of  the  cause  was  in  progress,  the  defendant  offered  two 
witnesses,  Miles  and  Hassan,  to  prove  by  them  that  prior 
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Mr.  Justice  Breese,  dissenting. 

to  the  happening  of  the  alleged  injury  the  plaintiff  acknowl- 
edged to  them  that  he  was  afflicted  with  hernia.  The  court 
refused  to  receive  the  testimony,  and  this  is  assigned  for 
error.  At  that  stage  of  the  trial  of  the  cause  it  was  dis- 
cretionary  with  the  court  to  receive  the  testimony  or  not. 
The  decision  in  that  respect  is  not  ground  of  error. 

The  not  granting  of  a  new  trial,  too,  for  the  reason  of 
newly  discovered  testimony  —  it  being  that  of  the  two  above 
mentioned  witnesses  —  is  alleged  as  error. 

One  witness,  Carr,  did  testify,  on  the  trial,  to  an  admis- 
sion by  the  plaintiff,  made  previous  to  the  time  of  the  acci- 
dent, that  he  had  a  rupture.  The  newly  discovered  evidence 
of  Miles  and  Hassan  would  have  been  but  cumulative,  and 
for  this  reason,  according  to  repeated  decisions  of  this  court, 
the  court  below  would  have  been  justified  in  overruling  the 
motion  for  a  new  trial  on  the  ground  of  the  newly  discovered 
evidence. 

It  is  also  urged  that  the  damages  are  excessive.  While 
we  regard  the  damages  as  large,  and  would  have  been  better 
satisfied  with  the  verdict  had  they  been  less,  from  the 
nature  of  the  injuries  testified  to  we  do  not  think  it  is  a 
case  where  we  should  interfere  to  disturb  the  finding  of  the 
jury  on  this  ground. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese,  dissenting :  I  am  unable  to  concur 
in  the  views  expressed  in  this  opinion.  I  think  the  verdict 
wa,s  against  the  evidence,  and  the  damages  excessive.  The 
plaintiff  was  afflicted  with  hernia  before  the  accident,  and 
should  recover  no  damages  therefor.  The  amount  of  the 
recovery  shows  the  jury  allowed  for  hernia  as  the  result  of 
the  accident,  which  they  should  not  have  done. 
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Alexander  Bell 

v. 
Joseph  Gordon. 

New  trial — finding  from  the  evidence.  "Where  questions  of  fact  upon 
which  the  testimony  is  conflicting  are  submitted  to  a  jury,  under  proper  in- 
structions from  the  court,  their  verdict  must  stand,  unless  it  becomes  necessary 
to  interfere  to  prevent  palpable  injustice. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  Willett  &  Herring,  for  the  appellant. 

Mr.  Samuel  Kerr,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  questions  of  law  have  been  raised  on  this  record. 
The  controversy  has  reference  to  the  value  of  the  services 
of  plaintiff  in  erecting  for  defendant  a  frame  packing-house. 
Under  the  agreement  between  the  parties,  defendant  was  to 
furnish  all  the  materials  to  be  used  in  the  building,  and 
plaintiff  was  to  do  the  carpenter  work.  A  part  of  it  was  to 
be  done  under  a  special  contract,  at  a  certain  price  for  every 
thousand  feet  of  lumber  used  in  the  building,  and  for  the 
other  work  necessary  to  complete  it  according  to  the  plans 
plaintiff  was  to  be  paid  so  much  as  the  work  was  reasonably 
worth. 

The  case  was  submitted  under  instructions  expressing  the 
law  applicable  to  the  facts,  to  which  no  exceptions  were 
taken,  and  the  jury  found  a  verdict  for  plaintiff,  on  which 
the  court  rendered  judgment.  On  looking  into  the  evidence 
it  is  found  to  be  conflicting  on  every  point  of  disagreement 
between  the  parties,  and  we  can  not  undertake  to  reconcile 
it.  That  was  the  province  of  the  jury.  Under  our  law, 
either  party  has  the  right  to  have  his  cause  tried  by  a  jury, 
and  where  questions  of  fact  upon  which  the  testimony  is 
conflicting  are  submitted  under  proper  instructions  from  the 
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court,  some  consideration  must  be  shown  to  the  finding, 
otherwise  the  right  of  trial  by  jury,  secured  by  law,  would 
be  a  mere  barren  right.  Accordingly,  it  is  understood  in 
such  cases  the  verdict  must  stand,  unless  it  becomes  neces- 
sary to  interfere  to  prevent  palpable  injustice.  Nothing  is 
perceived  in  the  evidence  in  this  record  to  warrant  a  depart- 
ure from  the  general  rule,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Charles  H.  Lawrence  et  al, 

v. 

Henry  B.  Miller* 

- 1.  Taxes  ■ — party  may  pay  on  any  given  part  of  a  tract.  "Where  a  quarter 
section  of  land  is  assessed  for  taxes  as  an  entire  tract,  a  party  owning  forty  acres 
thereof,  or  any  other  part  of  which  a  particular  description  may  be  given,  has 
the  right  to  pay  the  taxes  on  such  part,  and  it  is  the  duty  of  the  collector  to 
receive  the  sum  when  tendered,  and  give  a  receipt  therefor. 

2.  Same  —  relief  in  equity  against  sale.  "Where  the  owner  of  three  for- 
ties of  a  quarter  section  of  land  which  was  assessed  for  taxes  as  an  entire  tract 
offered  to  pay  the  taxes  on  his  three  forties,  and  demanded  a  receipt  as  to  the 
same,  which  the  collector  refused,  but  gave  a  receipt  for  the  taxes  on  the  undi- 
vided three-fourths  of  the  quarter,  which  was  received  under  protest,  and  judg- 
ment was  rendered  against  the  undivided  one-fourth,  and  it  was  sold  to  the 
State,  it  was  held,  that  a  court  of  equity  would  set  aside  the  sale  as  to  the  three 
forties  on  which  the  taxes  were  paid. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence  and  Mr. 
Henry  T.  Glover,  for  the  appellants. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

A  certain  quarter  section  of  land  was  assessed  as  an  en- 
tire tract.  The  complainants  were  owners,  in  severalty,  of 
three  forties  of  it.    They  applied  to  the  collector,  and  speci- 
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fied  the  forties  which  they  respectively  owned,  paid  the 
taxes  due  thereon,  and  demanded  receipts  accordingly. 
The  collector  refused  to  give  receipts  as  demanded,  but, 
instead,  gave  a  receipt  specifying  that  he  had  received  pay- 
ment of  the  taxes  on  the  undivided  three-fourths  of  the 
quarter  section.  This  was  accepted  under  protest.  Subse- 
quently judgment  was  rendered  in  favor  of  the  State  against 
the  undivided  one-fourth  of  the  quarter  section  for  the  taxes 
claimed  to  be  due  thereon,  and  it  was,  after  being  adver- 
tised, sold  to  the  State  to  satisfy  the  judgment.  Bill  in 
chancery,  setting  up  these  facts,  was  filed  in  the  court  below 
to  set  aside  the  sale.  A  demurrer  was  interposed  to  the 
bill,  for  want  of  equity,  which  was  sustained. 

The  question  is,  do  the  facts  stated  show  sufficient  ground 
for  equitable  relief? 

The  16 2d  section  of  the  Kevenue  Act  (Rev.  Laws  1874, 
p.  885)  provides  that  "the  collector  shall  receive  taxes  on 
part  of  any  lot,  piece,  or  parcel  of  land  charged  with  taxes, 
when  a  particular  specification  of  the  part  is  furnished.  If 
the  tax  on  the  remainder  of  such  lot  or  parcel  of  land  shall 
remain  unpaid,  the  collector  shall  enter  such  specification 
in  his  return,  so  that  the  part  on  which  the  tax  remains 
unpaid  may  be  clearly  known.'*     *     *     * 

It  was,  therefore,  the  duty  of  the  collector,  when  com- 
plainants specified  the  forties  they  owned,  and  tendered  the 
taxes  due  thereon,  to  have  accepted  the  money  and  given 
receipts  for  the  taxes  due  on  the  respective  forties,  and  to 
have  indicated  on  his  books  that  the  taxes  were  unpaid  only 
on  the  remaining  forty.  And  judgment  should  have  been 
applied  for  against  the  forty  on  which  the  taxes  were  un- 
paid, as  an  entirety,  and  not  against  the  undivided  one- 
fourth  of  the  quarter  section.  When  complainants  had  paid 
their  taxes  and  particularly  specified  the  tracts,  they  had 
done  all  they  could,  and  all  the  law  required,  to  protect 
their  land  against  judgment  and  sale  for  delinquent  taxes, 
and  they  were  under  no  obligation  to  give  the  matter  any 
further  attention. 
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We  think  the  demurrer  was  improperly  sustained  to  the 
bill.  The  decree  is,  therefore,  reversed,  and  the  cause  re- 
manded. 

Decree  reversed. 


The  Marseilles  Land  and  Water-Power  Company 

v. 
Lorin  Aldrich. 

1.  Contract  —  of  the  interest  acquired  in  purchase,  whether  title  or  share  in 
stock.  A  party  purchased  an  undivided  one-fifth,  in  certain  property,  con- 
sisting of  real  estate,  water-power,  and  personalty,  under  a  written  contract 
with  the  owners  of  the  other  undivided  interests,  to  form  at  once  a  special 
partnership  to  improve  the  same,  which  partnership  should  be  treated  as  a  cor- 
poration from  that  date,  owning  all  the  property  of  the  several  owners,  and, 
until  a  regular  organization  could  be  effected  under  a  charter  to  be  pro- 
cured, the  business  was  to  be  managed  by  a  board  of  directors  consisting  of 
five  members,  to  be  controlled  by  a  majority  vote  of  the  directors  in  the  same 
manner  as  if  a  real  corporation  was  organized,  and  each  owner  was  to  unite 
with  the  others  in  organizing  a  regular  corporation  under  the  charter  when 
procured,  each  taking  stock  in  proportion  to  his  interest  in  the  assets  of  the 
special  partnership,  and  such  corporation,  when  formed,  was  to  become  the 
owner  of  the  assets  of  the  special  partnership  and  assume  all  its  liabilities: 
Held,  that  under  such  agreement  the  purchaser  did  not  acquire,  either 
legally  or  equitably,  any  title  to  the  undivided  one-fifth  part  of  the  property, 
but  only  an  equitable  right  to  stock  in  the  company  formed,  the  legak  title 
thereto  to  be  consummated  when  the  corporation  should  be  organized  and  the 
stock  issued,  and  that  neither  he,  nor  a  purchaser  from  him,  could  enforce  a 
partition. 

2.  Corporation  —  right  of  secretary  to  subscribe  stock  to,  for  parties 
agreeing  to  organize.  Where  the  owners  of  undivided  property  agreed 
among  themselves  to  form,  immediately,  a  special  partnership  to  improve  the 
same  until  a  charter  could  be  procured  and  an  organization  made  there- 
under, when  the  property  was  to  be  conveyed  to  such  corporation,  and  each 
owner  was  to  take  stock  in  proportion  in  the  property  thus  to  be  conveyed,  it 
was  held,  that  upon  the  formation  of  the  contemplated  corporation,  and  a  con- 
veyance of  the  legal  title  to  it,  the  secretary  of  the  association  was  authorized  to 
subscribe  the  name  of  an  owner  of  an  interest  to  the  stock  of  such  corporation 
at  the  time  it  was  organized. 

3.  Same  — -right  to  assess  party  as  to  stock  owned  before  subscription.  "Where 
several  parties  owning  undivided  interests  in  real  estate,  upon  which  there  is  a 
valuable  water-power,  enter  into  a  written  agreement  to  form  at  once  a  special 
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partnership  to  improve  and  develop  the  property,  until  an  organization  can  be 
effected  under  a  charter  when  procured,  each  party  agreeing  to  furnish  his 
proportion  of  the  funds  necessary  for  the  immediate  building  of  a  dam  across 
the  Illinois  river,  etc.,  to  prepare  the  water-power  for  the  use  of  a  cotton  mill, 
the  stock  of  each  owner  will  be  held,  in  equity,  both  before  and  after  the  organ- 
ization of  the  corporation,  subject  to  reasonable  assessments  for  the  objects 
contemplated. 

4.  Same  —  right  to  sell  real  estate.  "Where  the  owners  of  real  estate,  upon 
which  is  a  water-power,  organize  themselves  into  a  corporation  to  improve  and 
develop  the  water-power  by  the  construction  of  a  dam,  canal,  etc.,  and  the 
establishment  of  a  cotton  mill,  putting  such  property  in  the  corporation,  the 
corporation  will  have  the  lawful  authority  to  sell  and  convey  a  portion  of 
the  real  estate,  and  invest  the  proceeds  in  other  property. 

5.  Same  —  equity  will  restrain  abuses  by  corporation.  If  a  corporation 
diverts,  or  attempts  to  divert,  its  funds  for  purposes  outside  of  the  object  of  its 
organization,  the  stockholders,  or  owners  entitled  to  stock,  may  have  such 
abuses  restrained  in  a  court  of  equity, 

6.  Same  —  remedy  for  wrongful  sale  of  party's  stock.  If  a  corporation  un- 
warrantably disposes  of  a  shareholder's  stock,  it  may  be  that  it  will  be  liable 
to  such  shareholder  for  the  value  of  the  stock  at  the  time  of  its  sale,  or  for  the 
money  received  by  its  sale. 

7.  Where  the  owners  of  property  sell  and  dispose  of  an  undivided  fifth  part 
thereof  for  certain  machinery,  and  they  and  the  purchaser  organize  a  corpora- 
tion for  the  improvement  and  development  of  the  joint  property,  the  corporation 
so  formed  can  have  no  interest  in  the  question  as  to  what  disposition  was  made 
of  the  machinery.  It  can  have  no  connection  with  the  business  of  the  cor- 
poration. 

8.  Abstracts — when  costs  of  printing  are  refused.  When  an  abstract  is  so 
imperfect  and  inartistically  drawn  as  to  give  the  court  but  little  aid  in  examin- 
ing the  record,  no  costs  will  be  allowed  the  appellant  for  making  or  printing 
the  same. 

Appeal  from  the  Circuit  Court  of  LaSalle  County ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Before  and  on  June  19,  1866,  Underhill,  Clark,  and 
Young,  residents  of  Illinois,  had  purchased  and  were  the 
owners  of  a  large  amount  of  real  estate,  lying  on  each  side 
of  the  Illinois  river  at  Marseilles,  and  a  valuable  water- 
power  on  the  Illinois  river  at  that  point.  They  were  also 
the  owners  of  a  considerable  amount  of  personal  property 
which  they  had  accumulated  with  a  view  of  the  improve- 
ment of  the  water-power  and  the  enhancement  of  the  value 
of  the  real  estate  for  the  purposes  of  use  and  speculation. 
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On  the  19th  and  20th  of  June,   1866,  these  three  men 
entered   into    written    contracts    with   Warren  Aldrich,  of 
Lowell,  Massachusetts,  Daniel  Hurd,  of  Chicago,  Joseph 
A.  Brabrook,  of  Massachusetts,  and  Joseph  F.  Brabrook, 
of  Chicago,  by  which  Underbill,  Clark  and  Young  sold  to 
Warren  Aldrich  one  undivided  fifth  part  of  their  real  estate, 
water-power,   and   personal  property  in  question,   and  to 
Daniel  Hurd,  Joseph  A.  Brabrook  and  Joseph  F.  Brabrook 
another  undivided  one-fifth  part  of  this  real  estate,  water- 
power,  and  personal  property.     Warren  Aldrich  paid  for 
his  interest  in  second-hand  cotton  machinery,  estimated  at 
$8,000,  situated  at  Lowell,  Massachusetts.     Hurd  and  the 
Brabrooks  undertook  to  pay  for  their  one-fifth  in  cash,  half 
to  be  paid  in  thirty  days,  and  the  balance  on  June  15,  1867, 
with  interest  at  six  per  cent.     The  price  of  each  one-fifth 
wTas,  by  contract,  placed  at  $8,000.     Of  the  one-fifth    so 
purchased  by  Hurd  and  the  Brabrooks,  Hurd  was  to  take 
and  pay  for  one-half,  and  each  of  the  Brabrooks  one-quarter 
of  that  undivided  fifth. 

These  parties  also  agreed  at  the  same  time  to  form 
themselves  into  a  partnership  in  the  nature  of  a  stock 
company,  to  be  called  the  "Marseilles  Land  and  Water- 
Power  Company,"  for  the  purpose  of  improving  the  water- 
power  and  land  above  mentioned,  to  last  until  an  act  of 
incorporation  could  be  obtained  from  the  State  of  Illinois, 
and  then  to  organize  a  corporation  to  which  all  this  prop- 
erty should  be  conveyed,  and  in  which  each  of  the  parties 
should  take  stock  in  proportion  to  his  interest  in  the  prop- 
erty thus  to  be  conveyed.  By  their  contract  the  business 
of  the  intended  corporation  was  to  be  conducted  in  the 
meantime  by  them  as  a  special  partnership,  each  exercising 
the  same  control  over  the  business  of  this  partnership 
which  he  would  have  had  the  power  to  exercise  over  the 
business  of  the  corporation  had  it  been  already  formed, 
and  by  the  agreement  of  the  parties  the  corporation  was  to 
succeed  to  all  the  rights  of  this  special  partnership  in  the 
property.     Among  other  things  it  was  agreed  that  each  one 
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of  the  parties  should  furnish  his  proportion  of  the  funds 
necessary  for  the  immediate  building  of  a  dam  across  the 
Illinois  river,  and  put  in  the  guard  locks,  and  excavate  a 
canal,  and  otherwise  prepare  the  water-power  for  the  use 
of  a  cotton  mill  that  was  expected  to  be  constructed  by  the 
association.  Each  of  them  promised  the  others  that  as  far 
as  possible  he  would  pay  his  part  for  the  purchase  from 
Warren  Aldrich  of  100  looms  and  appurtenances  for  the 
manufacture  of  cotton  goods,  to  be  put  in  operation  on  the 
premises,  as  soon  as  practicable,  for  the  improvement  of 
the  estate.  It  was  understood  that  the  Brabrooks  and 
Hurd  should  have  one  vote  in  the  control  of  the  business, 
and  each  of  the  other  four  parties  should  have  one  vote. 
It  was  further  provided  that  no  debts  should  be  contracted 
without  the  consent  of  the  majority  of  the  five  separate 
interests  thus  represented,  and  each  reciprocally  bound 
himself  to  the  other  that  in  case  he  desired  to  sell  his  undi- 
vided interest  he  would  offer  the  same  to  the  others,  ac- 
cording to  their  interests,  at  the  market  value  ;  and  if  they 
did  not  choose  to  purchase,  the  party  desiring- to  sell  should 
then  have  the  privilege  of  selling  to  any  other  party. 

This  private  association  was  immediately  organized,  the 
books  were  opened,  and  business  commenced.  Some  of  the 
real  estate  was  sold,  money  was  expended  in  the  construc- 
tion of  a  dam,  some  contributions  were  made  towards  the 
building  of  a  bridge,  contributions  were  made  for  the 
improvement  of  roads,  and  from  time  to  time  each  party 
was  called  upon  by  the  association  for  contributions  of 
money,  in  proportion  to  the  interest  held  by  each,  and  from 
time  to  time  such  contributions  and  assessments  were  paid, 
so  that  before  February  1,  1867,  Warren  Aldrich  had  thus 
contributed  in  money  the  amount  of  about  $1,600. 

On  February  5,  1867,  Warren  Aldrich,  having  offered  to 
sell  out  his  interest  to  his  associates,  and  failing  to  agree 
with  them,  sold  and  transferred  his  interest  to  Lorin  Aldrich, 
the  complainant  in  this  suit ;  of  which  the  other  members 
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of  the  association  being  advised,  a  correspondence  was  be- 
gun with  Lorin  Aldrich. 

The  charter  for  the  corporation  having  passed  March  9, 
1867,  on  April  2d  the  corporation  was  duly  organized  in 
pursuance  of  the  original  agreement,  and  Underbill,  Clark 
and  Young  conveyed  all  of  the  property  (one-fifth  of  which 
had  been  sold  to  Warren  Aldrich)  to  the  corporation.  The 
corporation  was  organized  with  the  nominal  capital  of 
$500,000.  The  land  was  received  by  the  corporation  as  a 
payment  of  twenty-five  per  cent  upon  the  stock,  and  cred- 
ited to  the  respective  shareholders  at  the  estimated  value  of 
$125,000.  All  the  other  parties  took  an  active  part  in  the 
organization  of  this  corporation  except  Warren  Aldrich  and 
Lorin  Aldrich  ;  neither  of  them  was  present.  Each  of  the 
others  subscribed  for  his  share  of  the  stock  and  one-fifth  of 
the  stock,  nominally  $100,000  (with  twenty-five  per  cent 
paid  upon  it),  remained  upon  the  books  of  the  company 
apparently  undisposed  of,  and  was  treated  by  the  parties  — 
by  stockholders  and  officers  of  the  corporation — as  the  stock 
to  which  Warren  Aldrich,  or  his  assignee,  Lorin  Aldrich, 
was  entitled  by  reason  of  his  undivided  interest  in  the 
propert}^  which  had  been  conveyed  to  the  corporation. 
Assessments  were  made  upon  all  the  shares  of  the  stock  for 
the  further  improvement  of  the  property,  and  the  Aldrichs 
were  urged  to  attend  to  their  contributions  and  pay  their 
assessments,  but  failing  to  do  it,  under  some  by-law  of  the 
corporation  an  attempt  was  made  to  dispose  of  this  stock, 
and  it  was  sold,  as  it  is  said,  for  about  $6,000,  or  $6,500. 

Lorin  Aldrich  brings  this  bill,  assuming  that  neither  War- 
ren Aldrich  nor  himself  ever  became  a  member  of  this 
corporation,  and  claims  that  Warren  Aldrich,  by  his  origi- 
nal purchase  of  June  19,  1867,  acquired  an  absolute  title  to 
the  one  undivided  fifth  of  all  the  property  which  was  subse- 
quently conveyed  to  the  corporation ;  and  that  the  corpo- 
ration paid  nothing  for  this  jDroperty  when  it  was  conveyed 
to  it  by  Underbill,  Clark  and  Young,  but  took  it  with  the 
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full  knowledge  of  the  supposed  rights  of  Warren  Aldrich, 
and  that  the  corporation  is  bound  to  account  to  the  com- 
plainant for  the  value  of  this  property.  He  charges  "  that 
although  complainant  owns  no  stock  in  said  company  he 
owns  one-fifth  of  all  the  assets  taken  and  forming  the  cap- 
ital stock,"  and  charges  that  the  "  same  was  taken  for  such 
purposes  without  the  knowledge  and  consent  of  complain- 
ant, and  with  the  full  knowledge  of  the  company,"  and  he 
claims  "  one-fifth  of  the  assets  unimpaired  by  the  liabilities 
of  the  company." 

The  prayer  of  the  bill  is,  in  substance,  that  complainant's 
interest  in  the  property  and  water  privilege  may  be  declared, 
and  that  proper  conveyance  be  ordered  to  be  made  to  com- 
plainant. He  asks  for  an  account,  and  that  the  amount  due 
complainant  be  declared  a  lien  upon  the  residue  of  the  prop- 
erty of  the  company.  He  asks  that  his  interest  "  may  be 
set  off  in  severalty,"  and  for  general  relief. 

The  corporation  and  the  several  parties  to  the  original 
contract  are  respectively  made  parties  defendant ;  answers 
were  filed  and  proofs  taken. 

In  the  answers  the  corporation  and  the  other  holders  of 
the  stock  offer  to  furnish  to  the  complainant  one-fifth  of  the 
stock  of  the  corporation  upon  condition  that  he  will  con- 
tribute his  share  or  proportion  of  assessments  which  have 
been  assessed  upon  the  stock  and  paid  by  the  other  stock- 
holders . 

The  court,  upon  final  hearing,  seems  to  recognize  as  cor- 
rect the  views  of  the  complainant  as  to  his  rights.  No 
account  was  taken  or  ordered  to  be  taken.  But  the  court 
decided,  among  other  things,  "that  said  Marseilles  Land 
and  Water  Company  ought  in  equity  to  pay  complainant 
for  his  interest  in  said  property  sold  by  said  Clark,  Under- 
bill and  Young  to  said  Warren  Aldrich  on  the  said  19th 
day  of  June,  1866,  the  sum  of  $14,192;  and  the  court 
also  finds  that  the  complainant  had  stored  in  Massachu- 
setts, for  Underhill,  Clark  and  Young,  the  machinery  which 
was  paid  to  them  by  Warren  Aldrich  for  this  one-fifth  of 
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the  property,  and  that  a  reasonable  compensation  for  such 
storage  was  $400 ;  and  the  court  decrees  that  the  corpora- 
tion ought  to  pay  to  Lorin  Aldrich,  for  the  storing  of  such 
machinery,  the  further  sum  of  $400." 

Mr.  Charles  Blanchard,  for  the  appellant. 

Mr.  E.  F.  Bull,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  decree  must  be  reversed.  By  the  contracts  made 
upon  the  19th  and  20th  of  June,  1866,  between  these  par-4 
ties,  as  they  were  evidently  understood  by  the  parties  them- 
selves, and  as  they  were  subsequently  construed  by  the 
parties,  as  appears  from  their  actions,  it  is  evident  that 
Warren  Aldrich  never  acquired,  either  equitably  or  legally, 
an  absolute  title  to  one  undivided  fifth  of  the  real  estate, 
water-power,  and  personal  property  mentioned  in  this  pur- 
chase. Had  Aldrich  demanded  it  the  next  day,  having 
completed  his  payments  therefor,  he  could  not  have 
enforced  a  partition  of  the  property,  nor  have  properly 
demanded  to  have  his  share  set  apart  to  himself  sepa- 
rately. This  would  have  been  a  violation  of  their  contracts. 
What  he  did  acquire  in  substance  by  these  contracts  was 
a  title  to  one-fifth  of  the  stock  of  the  joint  stock  com- 
pany which  they  agreed  to  form.  His  legal  title  to  that 
stock  was  to  be  consummated  when  the  corporation  should 
be  organized  and  the  stock  issued.  In  the  meantime,  by 
their  contract,  he  was  equitably  entitled  to  be  treated  as  a 
stockholder,  and  the  owners  of  the  respective  shares,  from 
the  very  nature  of  the  transaction,  were  dealing  with  each 
other  upon  the  same  terms  and  under  the  same  relations 
precisely,  between  the  time  of  the  making  of  these  con- 
tracts and  the  formation  of  the  corporation,  as  they  would 
have  done  had  the  corporation  been  organized  upon  June  19, 
1866.  Such  was  the  spirit  of  their  contract,  and  neither 
party  had  the  right,  of  his  own  volition,  to  terminate  that 
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relation  and  close  out  the  business  any  more  than  a  stock- 
holder in  a  corporation  has  a  right  to  terminate  that  rela- 
tion and  put  the  corporation  into  liquidation  upon  his  mere 
will.  True,  each  party  had  a  right  to  sell  out  his  interest 
if  he  could  find  a  purchaser,  but  the  purchaser  would  take 
the  interest  subject  to  the  same  limitations  and  restraints 
under  which  the  original  owner  held  it. 

It  was  plainly  the  intention  of  these  parties — by  these 
contracts  of  June  19th  and  20th — rto  form  at  once  a  special 
partnership,  which  should  be  treated  as  a  corporation  from 
that  date,  and  as  a  corporation  owning  all  the  property  of 
which  Aldrich  bought  one-fifth  ;  and  that  the  parties  should 
be  regarded  in  their  dealings  with  each  other  and  in  the 
management  of  this  property  as  equitable  stockholders  in 
such  quasi  corporation  or  special  partnership ;  and  that, 
until  a  regular  organization  should  be  effected  under  a  char- 
ter which  was  to  be  procured,  the  business  was  to  be  man- 
aged by  a  board  of  directors,  consisting  of  five  members  — 
that  is  to  say,  Clark,  Underhill,  Young  and  Aldrich  were 
each  to  have  the  voice  of  one  director,  and  the  Brabrooks 
and  Hurd  united  should  have  a  voice  of  one  director ;  and 
the  business  was  to  be  controlled  by  a  majority  vote  of  these 
directors,  in  the  same  manner  as  if  a  real  legal  corporation 
were  organized  ;  and,  by  their  agreement,  each  of  them  was 
to  unite  with  the  others  in  organizing  a  regular  corporation 
under  the  charter  when  procured  —  each  taking  stock  in 
proportion  to  his  interest  in  the  assets  of  this  special  part- 
nership, and  the  regular  corporation,  when  organized,  was  to 
become  the  owner  of  all  the  assets  of  this  special  partner- 
ship, and  to  assume  all  its  liabilities. 

In  substance,  the  execution  of  these  contracts  authorized 
the  secretary  of  the  association  to  subscribe  the  name  of 
Warren  Aldrich  or  Lorin  Aldrich  to  the  stock  of  this  cor- 
poration at  the  time  it  was  organized.  True,  by  such  sub- 
scription no  additional  personal  liability  could  Jiave  been 
imposed  upon  the  subscriber,  but  his  stock  was  held,  in 
equity,  both  before  and  after  the  organization  of  the  corpo- 
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ration,  subject  to  reasonable  assessments  for  the  building 
of  the  dam  and  the  development  of  the  property.  A  court 
of  equity  dealing  with  the  relations  between  these  parties 
and  with  the  relations  between  each  of  these  parties  and 
this  corporation  must  follow  the  substance  and  spirit  of 
these  original  contracts  and  adjust  their  relative  rights 
and  liabilities  on  the  same  basis  as  if  the  regular  corpo- 
ration had  been  organized  June  20,  A.  D.  1866,  and  each  of 
the  parties,  embracing  Warren  Aldrich,  had  then  subscribed 
for  and  received  his  proper  share  of  stock.  The  sale  to 
Lorin  Aldrich  was  in  effect  a  sale  of  Warren  Aldrich' s 
stock  —  no  more,  no  less. 

Complaint  is  made  that  the  complainant's  share  of  the 
proceeds  of  real  estate  sold  was  mixed  with  the  proceeds 
belonging  to  the  corporation  and  invested  in  other  property 
so  that  it  could  not  be  separated.  From  the  very  nature 
of  the  transaction  this  was  intended  to  be  done,  and  the 
corporation  had  lawful  authority  to  do  so. 

It  is  complained  that  the  books  of  the  corporation  were 
not  properly  kept.  Lorin  Aldrich  and  Warren  Aldrich 
held  one-fifth  of  the  stock,  had  a  voice  in  the  control  and 
management  of  this  business,  and  it  was  as  much  their  duty 
as  stockholders  to  see  that  these  books  were  correctly  kept 
as  it  was  the  duty  of  any  other  stockholders. 

It  is  complained  that  the  funds  of  the  corporation  have 
been  diverted  for  purposes  outside  of  the  object  of  the 
organization.  If  so,  as  stockholders  or  owners  entitled  to 
stock,  the  Aldrichs  had  a  right,  at  any  time,  to  enter  a 
court  of  equity  for  the  purpose  of  restraining  such  abuses. 
If  the  corporation  has  unwarrantably  disposed  of  this  Al- 
drich stock  so  as  to  sever  their  relations  with  the  Aldrichs 
as  stockholders,  it  may  be  that  the  corporation  is  account- 
able to  the  Aldrichs  for  the  value  of  the  stock  at  the  time  it 
was  sold,  or  for  the  money  received  for  the  stock  when  it 
was  sold  ;  but  these  matters  are.not  investigated  in  the  case. 
No  account  was  taken  as  to  whether  the  business  had  been 
profitable  or  unprofitable,  whether  the  assets  of  the  corpo- 
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ration  had  increased  in  value  or  decreased  in  value.  The 
court  below  seems  to  have  assumed  that,  by  the  appropria- 
tion by  the  corporation  of  the  property  which  was  sold  by 
Underbill,  Clark  and  Young  to  Aldrichs,  the  corpora- 
tion thereby  became  liable  to  the  owner  of  Aldrich's  share 
for  his  share  of  the  property  as  though  it  had  been  misap- 
propriated. This  results  from  the  misconception  of  the 
relation  established  between  these  parties  by  their  original 
contracts. 

It  is  not  perceived  how  the  question  as  to  what  dispo- 
sition was  made  of  the  machinery  which  Aldrich  sold  to 
Unclerhill,  Clark  and  Young  can  be  introduced  into  this 
controversy  at  all.  The  corporation  has  no  interest  in  that 
question,  nor  has  any  other  member  of  the  association. 
That  is  a  matter  resting  between  Warren  Aldrich  and 
Underbill,  Clark  and  Young,  and  can  have  no  connection 
with  the  business  of  the  corporation. 

The  decree  must  be  reversed  and  cause  remanded,  with 
directions  to  permit  complainant  to  amend  his  bill,  and  to 
allow  amendments  to  the  other  pleadings,  if  necessary,  and 
for  another  hearing. 

The  abstract  in  this  case  is  so  imperfect  and  inartistically 
prepared  that  it  has  given  the  court  but  little  aid  in  the 
examination  of  the  record.  No  costs  will,  therefore,  be 
allowed  to  appellant  for  making  or  printing  the  abstract. 

Decree  reversed. 


Hugh  Maher  et  al. 

v. 

Martin  Lanfrom  et  al. 


1.  CoisrsiDERATioisr  —  extension  of  time  of  'payment.  The  payment  of  interest 
in  advance  is  a  sufficient  consideration  to  support  an  agreement  to  extend  the 
time  of  payment  of  a  debt. 

33  —  86th  ill. 
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2.  Surety — purchaser  of  incumbered  property.  The  purchaser  of  property 
from  the  mortgagor  or  grantor  in  a  trust  deed,  after  the  mortgage  or  deed  of 
trust  is  recorded,  who  assumes  no  liability  to  the  mortgagor  which  the  latter 
can  enforce,  is  in  no  sense  the  surety  of  his  vendor,  the  original  debtor. 

3.  Mortgage  —  extension  of  time  of  payment  does  not  discharge  as  to  pur- 
chase from  mortgagee.  The  extension  of  the  time  of  payment  to  a  debtor  by 
mortgage  while  he  holds  the  equity  of  redemption,  does  not  release  or  discharge 
the  lien  of  the  mortgage,  nor  will  such  extension  release  the  lien  in  favor 
of  an  assignee  of  the  equity  of  redemption. 

4.  Usury  —  charge  of,  in  pleadings.  A  charge,  in  an  answer  to  a  bill  to 
foreclose  a  mortgage  or  deed  of  trust  given  to  secure  the  payment  of  a  note 
of  $10,000  loaned,  that  $1,000  was  retained  out  of  the  loan  and  only  $9,000 
received  by  the  borrower  when  he  gave  the  note,  is  sufficiently  clear  and 
specific  that  $1,000  was  reserved  as  usury.  So,  a  charge  that  a  party  had  paid 
unlawful  interest  on  a  $2,000  note,  at  the  rate  of  over  twenty  per  cent  per 
annum  from  a  certain  time  to  a  given  day.  and  claim  that  if  such  note  be  held 
valid,  such  amount  should  be  deducted  from  the  amount  due  thereon,  and  that 
all  right  to  interest  on  such  note  be  declared  forfeited,  was  held  sufficient  to 
raise  the  question  of  usury. 

5.  Same  —  who  may  take  advantage  of.  If  a  party  purchases  from  a  mort- 
gagor without  any  deduction  from  the  price  on  account  of  the  incumbrance, 
he  thereby  becomes  invested  with  the  right  to  interpose  the  same  defenses  as 
might  have  been  made  by  the  mortgagor.  In  such  case  the  conveyance  amounts 
to  an  authority  to  the  purchaser  to  interpose  the  defense  of  usury  against  the  col- 
lection of  the  mortgage  debt,  without  regard  to  the  actual  value  of  the  property. 
But  if  the  sale  is  made  subject  to  the  mortgage,  and  the  amount  of  the  incum- 
brance is  deducted  from  the  price,  the  grantee  or  junior  mortgagee  will  not  be 
permitted  to  make  the  defense  of  usury. 

6.  Where  it  is  not  agreed  or  understood  that  the  grantee  or  subsequent  mort- 
gagee shall  pay  the  incumbrance  with  the  usury,  authority  in  him  to  make  the 
defense  of  usury  will  be  implied. 

7.  Equity  and  good  conscience  demand  that  where  the  mortgagor  conceals, 
fraudulently  or  otherwise,  the  existence  of  an  incumbrance,  and  his  grantee 
purchases  without  actual  notice,  he  be  permitted  to  set  up  and  rely  on  the 
defense  of  usury  between  his  grantor  and  the  holder  of  the  incumbrance. 

8.  But  where  a  grantee  contracts  with  a  view  to  the  incumbrance,  or  is  in- 
formed of  its  existence  and  fails  to  obtain  permission  to  urge  the  defense,  or 
fails  to  take  covenants  against  the  incumbrance,  the  presumption  is  that  the 
incumbrance,  as  it  appears  on  its  face,  formed  a  part  of  the  consideration  he 
was  to  pay  for  the  property,  and  he  can  not  make  the  defense. 

9.  Same  —  recovery,  when  established.  "When  usury  is  established,  the 
creditor  must  be  limited  in  his  recovery  to  the  principal,  without  interest, 
applying  all  payments,  whether  made  on  account  of  interest  or  otherwise,  to 
the  principal. 

10.  Purchaser  —  when  he  assumes  incumbrance.  The  fact  that  property 
purchased  is  worth  more  than  the  price  paid  for  it  and  an  incumbrance  thereon, 
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is  not  sufficient  to  show  that  the  purchaser  took  the  same  subject  to  such  incum- 
brance, in  opposition  to  the  express  denial  of  such  purchaser  in  his  answer. 
Taking  a  deed  with  covenants  against  incumbrances  is  evidence  the  purchaser 
was  not  to  pay  such  incumbrances. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Cox  &  McCarthy  and  Mr.  Sidney  Smith,  for  the 
appellants. 

Mr.  John  Woodbridge  and  Mr.  George  W.  Smith,  for 
the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  March,  1870,  appellant  Hugh  Maher  executed  to  appel- 
lee Silverman  a  note  for  $10,000,  for  money  loaned  him, 
and  as  collateral  thereto  he  executed  to  him  another  note 
for  $15,000.  To  secure  the  payment  of  the  latter  note,  he 
conveyed  to  Leopold  Silverman  the  premises  in  question, 
called  the  "Bridgeport  property."  Subsequently,  on  Jan- 
uary 11,  1871,  in  substitution  of  the  former,  Hugh  Maher 
executed  a  new  note  for  $15,000  due  at  one  year  with  ten 
per  cent  interest ;  also  a  new  deed  of  trust  to  Leopold  Sil- 
verman on  the  same  premises.  This  deed  of  trust  was 
recorded  January  18,  1871,  in  the  proper  office.  It  was 
executed  with  the  note  to  secure  or  to  be  held  as  collateral 
to  the  $10,000  note  which  has  not  been  paid. 

The  $10,000  note  fell  due  in  May,  1871,  when  a  new  note 
for  the  same  amount  was  given  in  renewal,  payable  six 
months  after  date.  Soon  after  the  fire  of  October  of  that 
year,  Silverman,  by  agreement,  extended  the  time  for  the 
payment  of  this  last  note  one  year.  The  consideration  for 
this  extension  was  the  execution  of  an  order,  drawn  by 
Maher  on  the  Board  of  Public  Works  of  the  city,  for  money 
owing  him.  Several  renewals  were  had,  and  in  May,  1872, 
a  new  note  was  given,  due  at  ninety  days,  for  $10,000,  and 
for  its  payment  the  $15,000  note  was  pledged.     It  was  sold 
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by  Silverman  to  Adsit,  but  was  taken  up  by  the  former. 
In  March,  1873,  it  was  again  sold  to  Lanfrom  Brothers,  and 
Martin  Lanfrom  is  the  survivor,  owner  and  holder  of  the 
note. 

In  June,  1872,  Maher  conveyed  the  premises  to  one  Wal- 
ton, for  the  use  of  his  wife.  The  deed  expressed  a  consid- 
eration of  $27,000  or  $27,500,  whilst  it  is  admitted  by  the 
Mahers  that  the  true  consideration  was  $25,000  loaned  by 
Mrs.  Maher  in  August,  1871,  and  a  further  loan  of  an  equal 
amount  made  in  June,  1872.  The  money  thus  loaned  was, 
it  seems,  a  gift  in  1869  by  Maher  to  his  wife.  In  June, 
1872,  the  premises  were  conveyed  to  one  Moore,  in  trust, 
to  secure  J.  B.  Lyon  for  advances  made  by  him,  but  this, 
having  been  arranged,  is  not  important  in  this  case.  On 
August  21,  1872,  Walton  surrendered  the  deed  made  to 
him,  and  Hugh  Maher  conveyed  the  premises  to  James  Rob- 
erts.  This  was  a  deed  of  warranty,  and  the  consideration 
expressed  was  $25,000.  It  was  dated  June  29,  1872,  but 
was  acknowledged  on  the  day  it  was  executed.  Roberts,  at 
the  same  time,  by  deed  dated  August  31,  1872,  but  acknowl- 
edged on  the  21st,  quitclaimed  and  released  the  premises 
to  Mrs.  Maher,  his  sister.  But  it  is  claimed  that  the  actual 
consideration  was  the  $50,000  previously  loaned  by  Mrs. 
Maher  to  her  husband.  It  is  also  claimed  that  the  prop- 
erty at  that  time  was  of  the  value  of  $65, "000  or  more. 

The  $10,000  note  bears  numerous  indorsements  of  inter- 
est paid  in  advance.  The  first  is  this:  "Extended  for 
thirty  days  from  August  15,  1872,  and  interest  paid  for  said 
time."  The  next  extended  it  in  like  manner  for  sixty  days, 
from  September  15,  1872,  and  interest  was  paid  to  that 
time.  The  other  indorsements  are  for  interest  paid  to 
specified  dates.  The  first  of  these  extensions  was  before 
Mrs.  Maher  s  deed  was  made  as  recorded ;  the  others  were 
afterwards.  Mrs.  Maher  says  she  paid  no  interest  on  the 
incumbrance,  nor  did  she  consent  to  any  extension  of  time 
for  payment. 

Mrs.  Maher  sets  up  and  relies  on  the  defense  of  usury 
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in  her  answer,  and  Maher  testified  that  he  paid  one  and 
a  half  per  cent  or  more  per  month  interest.  On  the  other 
hand,  Silverman  says  he  only  charged  ten  per  cent  interest, 
and  the  balance  was  for  commissions  for  handling  Maher's 
paper,  etc. 

On  a  hearing  on  the  bill,  answers,  replications,  exhibits, 
and  proofs,  the  court  below  found  the  $10,000  note  a  lien 
on  the  premises,  and  computed  interest  thereon  at  ten  per 
cent,  and  ordered  the  sale  of  the  property  to  pay  the  amount. 
From  that  decree  this  appeal  is  prosecuted,  and  a  reversal  is 
asked. 

It  is  insisted  that  when  Mrs.  Maher  loaned  the  money 
to  her  husband,  and  afterwards  purchased  the  property 
in  satisfaction  of  her  claim,  she  thereby  became  the 
surety  of  her  husband  for  the  payment  of  this  debt.  And 
it  is  claimed  that  inasmuch  as  she  was  a  surety,  when 
Silverman  gave  an  extension  of  time  for  payment  without 
her  consent,  he  thereby  released  the  property  from  the 
mortgagee  On  the  other  hand  it  is  claimed  that  there  was 
no  binding  extension  of  time  for  payment,  and  even  if  there 
was,  that  it  did  not  release  the  security  of  the  mortgage. 
From,  the  decisions  of  this  and  other  courts  there  is  no 
doubt  that  there  was  a  valid  and  binding  extension  of  time. 
The  payment  of  interest  in  advance  has  been  held  to  be  a 
sufficient  consideration  to  render  an  agreement  to  extend 
the  time  binding.  Flynnv. Mudd,  27  111.  323;  Warner  v. 
Campbell,  26  id.  282. 

These  cases  establish  the  fact  that  there  was  a  binding 
agreement  to  extend  the  time  for  the  payment  of  this  note ; 
and  the  evidence  shows  the  time  was  actually  extended. 

Then,  was  Mrs.  Maher  in  any  sense  a  surety  for  her  hus- 
band? There  is  no  evidence  that  she  ever  agreed  to  become 
his  surety,  or  that  she  ever  regarded  herself  as  legally 
bound  to  pay  this  debt  or  any  portion  of  it.  She  purchased 
the  property  after  the  mortgage  was  recorded,  and  is  there- 
fore chargeable  with  notice  of  its  existence.  But  she  testi- 
fies that  she,  at  the  time,  had  no  knowledge  of  its  existence. 
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Then,  how  can  it  be  said  that  she  occupies  the  position  of  a 
surety?  She  may  pay  it  or  not,  as  she  may  choose.  The 
holder  of  the  note  can  not  sue  and  recover  it  against  her,  as 
she  has  done  no  act  which  has  rendered  her  liable.  'There 
can  not  be  the  slightest  pretense  that  she  has. 

But  she  purchased  the  property  subject  to  this  mortgage, 
and  it  is  liable  unless  the  holder  has  done  some  act  which 
has  rendered  it  inequitable  to  foreclose  the  mortgage  and 
render  the  property  liable  for  the  debt.  And  the  only  act 
relied  on,  as  sufficient  for  the  purpose,  is  the  extension  of 
time  as  shown  in  the  evidence.  We  have  been  referred  to 
no  case  which  holds  that  the  extension  of  time  to  the  debtor 
whilst  he  holds  the  equity  of  redemption,  releases  or  dis- 
charges the  lien  of  the  mortgage,  or  that  such  extension  of 
time  releases  the  lien  in  favor  of  an  assignee  of  the  equity 
of  redemption.  Nor  is  it  believed  that  any  such  case  can 
be  found. 

The  principle  upon  which  the  doctrine  of  such  discharge 
of  the  liability  of  surety  proceeds  is  that  the  contract  of  a 
surety  is  to  be  strictly  construed  and  enforced.  He  under- 
takes that  the  money  shall  be  paid,  or  the  act  performed,  by 
a  given  day.  He  engages  for  credit  until  that  time  and  no 
longer,  and  it  is  not  in  the  power  of  the  principal  debtor  and 
the  payee  to  extend  the  time  of  performance,  or  change  any 
other  of  the  terms  of  the  contract  of  the  surety,  without 
his  consent.  Again,  when  the  time  arrives  for  the  pay- 
ment of  the  money,  by  the  terms  of  the  contract  he 
has  the  right  to  pay  it,  and  look  to  his  principal  and 
enforce  payment  of  the  amount  thus  advanced  for  him. 
But  when  the  time  is  thus  extended,  he  is  deprived  of 
this  right,  and  the  law  has  determined  that  his  liability 
can  not  be  protracted,  and  when  the  time  is  extended,  that 
he  is  discharged  from  further  obligation  under  his  agree- 
ment. The  relation  of  principal  and  surety  not  existing, 
the  rights,  duties  and  liabilities  of  that  relation  can  not  exist. 
Mrs.  Maher  did  not  agree  that  she  would  pay,  or  that  her 
husband  should   pay,  the  money  at  a  particular  day,  or  at 
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any  other  time,  nor  could  she  pay  it  and  sue  her  husband  for 
compensation,  as  a  surety,  unless  it  could  be  under  the  cove- 
nants in  his  deed. 

She,  on  the  contrary,  is  a  purchaser,  subject  to  the  lien  of 
the  mortgage,  and  occupies  that  relation  to  the  parties  and 
to  the  property.  Being  such  a  purchaser,  chargeable  with 
notice,  she,  to  prevent  its  sale  to  discharge  the  debt,  must 
pay  off  the  incumbrance.  A  party  thus  purchasing  with 
actual  notice  is  supposed  to  either  deduct  the  amount  of  the 
incumbrance  from  the  price  paid,  or  to  look  to  his  grantor 
to  reimburse  the  amount  when  paid  by  him.  In  any  view 
we  have  been  able  to  take  of  this  question,  we  fail  to  see 
that  the  land  was  discharged  from  this  lien. 

It  is  also  urged  that  the  contract  was  usurious,  and  that 
Mrs.  Maher  may  avail  herself  of  the  defense,  and  reduce 
the  amount  of  the  incumbrance  to  the  amount  of  principal 
without  interest,  and  have  all  payments  made  by  Maher  ap- 
plied to  a  reduction  of  the  principal.  Against  this  it  is 
urged  that  Mrs.  Maher' s  answer  does  not  set  up  usury  with 
sufficient  certainty  and  precision,  and  even  if  it  did  she  can 
not  interpose  this  defense,  and  it  is  also  claimed  that  there 
was  no  usury  in  the  transaction. 

The  answer  may  not  be  sufficiently  specific  as  to  each  and 
all  of  the  items  of  usury  set  up  and  relied  on.  But  the 
charge  that  $1,000  was  retained  out  of  the  loan,  and  only 
$9,000  actually  received  by  Maher  when  he  gave  the  note 
for  $10,000,  is  specific  and  clearly  made.  This  is  a  specific 
charge  that  this  sum  was  reserved  as  usury.  And  it  is  al- 
leged "that  on  or  about  the  15th  of  September,  1872,  in  con- 
sideration of  the  payment  of  a  sum  equal  to  one  and  a  half 
per  cent  per  month  on  $10,000  for  sixty  days,  which  sum  was 
then  and  there  paid  by  the  said  Hugh  Maher  to  said  Silver- 
man, and  the  time  of  payment  extended  for  said  sixty  days." 
"  And  that  many  similar  extensions  were  made  in  pursuance 
of  like  agreements  between  Maher  and  Silverman."  Again, 
Mrs.  Maher  charges  in  her  answer  that  her  husband  had 
paid  to  Silverman,  unlawfully,  interest  on  the  $2,000  note 
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at  the  rate  of  over  twenty  per  cent  per  annum  from  March 
13,  1873,  to  November  1,  1873;  and  if  such  note  should  be 
held  valid,  such  amount  should  be  deducted  from  the 
amount  due  thereon,  and  all  right  to  interest  on  that  note 
declared  forfeited.  These  allegations  setting  up  usury  are 
clear  and  specific,  and  are  entirely  sufficient  to  raise  the 
question  of  usury,  whilst  they  were  not  in  the  case  of  Mosier 
v.  Norton,  83  111.  519,  and  in  this  the  cases  are  widely  dif- 
ferent. 

Can  Mrs.  Maher  then  be  heard  to  interpose  this  defense 
of  usury?  It  is  urged  that  such  a  defense  is  personal,  and 
can  not  be  interposed  by  strangers.  It  is  true  that  the  de- 
fense is  personal,  but  there  are  privies  who  may  rely  on  it. 
We  suppose  it  will  not  be  contested  that  an  executor  or 
administrator  may  interpose  the  defense.  And.  sureties  on 
a  note  may  avail  of  such  a  defense.  In  the  case  of  S af- 
ford v.  Vail,  22  111.  327,  it  was  held  that  sureties  or  some 
one  standing  in  legal  privity  with  the  principal  debtor,  but 
not  a  mere  stranger  to  the  transaction,  might  interpose  the 
defense.  In  the  cases  of  Henderson  v.  Bellew,  45  111.  322, 
and  Valentine  v.  Fish,  id.  462,  it  was  said  that  a  mort- 
gagor may  sell  or  re-mortgage  premises  and  authorize  the 
purchaser  or  mortgagee  to  set  up  the  defense  of  usury 
against  the  prior  mortgage,  but  when  sucn  sale  or  mortgage 
is  made  in  express  terms  subject  to  the  previous  usurious 
mortgage,  the  purchaser  or  mortgagee  can  not  question  the 
validity  of  the  prior  mortgage.  In  the  first  of  these  cases 
the  deed  of  conveyance  expressly  stated  that  it  was  subject 
to  the  prior  deed  of  trust,  etc.,  and  as  there  was  a  deduction 
in  the  price  of  the  land  equal  to  the  incumbrance,  it  was  held 
that  the  purchaser  could  only  redeem  by  paying  the  incum- 
brance with  the  legal  rate  of  interest  expressed  in  the  note 
and  deed  of  trust. 

The  latter  of  these  cases  was  virtually  a  bill  to  redeem, 
and  although  the  conveyances  were  all,  in  terms,  subject  to 
the  mortgage  previously  given,  the  mortgagor  and  makers 
joining  in  the  bill,  the  defense  of  usury  was  allowed,  and  it 
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was  said  the  grantee  and  holder  of  the  equity  of  redemption 
had  the  right,  with  the  consent  of  the  mortgagor,  to  become 
a  party  to  have  the  amount  ascertained  that  he  might  pay 
and  cancel  the  lien  on  his  land.  Thus  it  will  be  seen, 
in  these  cases  the  amount  of  the  mortgage  as  it  appeared 
on  the  face  of  the  papers  was  taken  into  account  by  the 
parties  when  the  equity  of  redemption  was  sold,  and  were 
both  bills  to  redeem.  The  case  of  Pike  v.  Crist,  62  111. 
461,  follows  these  cases  and  announces  the  same  rule. 

In  this  case,  however,  Mrs.  Maher  purchased  without  any 
actual  notice,  as  she  had  no  knowledge  of  the  existence  of 
the  incumbrance,  although  charged  with  notice  by  the  rec- 
ord. Nothing  was  deducted  from  the  price  of  the  laud  when 
she  purchased,  on  account  of  the  mortgage,  and  she  took,  not 
by  agreement,  but  by  operation  of  law,  subject  to  the  incum- 
brance. And  as  the  law  has  imposed  the  obligation,  it 
surely  can  only  impose  it  as.  it  legally  exists.  Only  the  law 
barred  the  mortgagor,  and  in  such  a  case  the  grantee  is  so 
far  a  privy  in  law  as  to  be  entitled  to  rely  upon  the  defense 
of  usury. 

The  property  was  conveyed  to  Roberts,  by  deed,  with  full 
covenants,  and  as  it  was  to  be  by  him  conveyed  to  Mrs. 
Maher,  it  was  the  same,  virtually,  as  if  made  to  her  by 
a  mortgagor  competent  to  convey.  It  seems  to  be  the 
doctrine  generally  recognized  that  if  a  party  purchases 
from  a  mortgagor  without  any  deduction  from  the  price  on 
account  of  the  incumbrance,  the  grantee  thereby  becomes 
invested  with  the  right  to  interpose  the  same  defenses  as 
might  have  been  made  by  the  mortgagor.  In  such  a  case  the 
conveyance  amounts  to  an  authority  to  the  purchaser  to  in- 
terpose the  defense  of  usury.  See  Dix  v.  Van  Wyck,  2  Hill, 
522  ;  Post  v.  Bart,  8  Paige,  639  ;  Shufelt  v.  Shufelt,  9 
id.  137  ;  Brolasky  v.  Miller,  1  Stockt.  807 ;  Daub  v. 
Barnes,  1  Md.  Ch.  127  ;  Greene  v.  Tyler,  39  Penn.  361  ; 
Newman  v.  Kirshaw,  10  Wis.  333  ;  Berdan  v.  Sedgwick, 
40  Barb.  359  —  opinion  by  Allen,  one  of  the  judges  of  the 
present  Court  of  Appeals. 
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Ill  another  class  of  cases  it  is  held  that  where  the  mort- 
gagor only  sells  the  equity  of  redemption,  or  the  amount  of 
the  incumbrance  is  deducted  from  the  purchase  money,  the 
grantee  or  junior  mortgagee  will  not  be  permitted  to  make 
the  defense  of  usury. 

In  some  of  the  cases  referred  to  the  mort^aprjr  made 
default  or  had  failed  in  his  defense  of  usury,  but  the  gran- 
tee or  subsequent  mortgagee  was  nevertheless  permitted  to 
set  up  and  rely  upon  the  defense.  The  principle  announced 
is  that  a  person  purchasing  the  title,  or  receiving  a  junior 
mortgage  without  receiving  any  deduction  from  the  price 
because  of  the  usury,  is  such  a  privy  of  the  mortgagor  as 
may  urge  this  defense. 

It  is  true,  that  in  some  cases  it  is  said  that  the  grantee  or 
a  subsequent  mortgagee  can  not  interpose  the  defense  with- 
out the  permission  of  the  mortgagor.  But  it  is  not  held 
that  such  authority  must  be  express,  either  written  or 
verbal.  We  apprehend  that  an  implied  authority  is  all 
that  is  required,  and  we  hold  that  when  it  is  not  agreed  or 
understood  that  the  grantee  or  subsequent  mortgagee  shall 
pay  the  incumbrance  with  the  usury,  the  authority  to  make 
the  defense  will  be  implied.  The  cases  in  this  court  do  not 
announce  a  rule  in  conflict  with  this  conclusion.  It  is  true, 
they  do  say  that  there  must  be  express*  authority,  but  in 
that  the  expression  is  inaccurate,  as  implied  authority  only 
is  required. 

Equity  and  good  conscience  demand  that  when  the  mort- 
gagor conceals  fraudulently,  or  otherwise,  the  existence  of 
the  incumbrance,  and  his  grantee  purchases  without  actual 
notice,  he  should  be  permitted  to  set  up  and  rely  on  the 
usury.  On  the  other  hand,  where  the  grantee  contracts 
with  a  view  to  the  incumbrance,  or  is  informed  of  its  exist- 
ence and  fails  to  obtain  permission  to  urge  the  defense,  or 
fails  to  take  covenants  against  the  incumbrance,  the  pre- 
sumption is  that  the  incumbrance,  as  it  appears  on  its  face, 
formed  a  part  of  the  consideration  he  was  to  pay  for  the 
property,   and  it  would  be  inequitable  to   permit   him  to 
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escape  its  burden.  The  party  holding  an  usurious  agree- 
ment has  no  legal  right  to  its  enforcement.  It  is  only 
where  the  defense  is  not  interposed  that  he  may  recover 
his  usurious  interest.  And  he  will  not  be  permitted  to  do 
so  when  it  will  operate  unjustly  against  others  who  are  in 
no  fault.  He  has  knowingly  violated  the  statute,  whilst 
a  grantee  who  purchases  without  examining  a  record  simply 
omits  a  precaution  usually  employed  by  prudent  persons, 
the  omission  of  which  may  subject  him  to  loss. 

It  is  urged  that  the  property  was  worth  more  than  the  sum 
paid  and  this  claim  added,  when  the  purchase  was  made. 
We  fail  to  see  that  this  changes  the  legal  principles  that 
should  govern  this  case.  Values  of  property  in  all  great 
cities,  as  well  as  in  the  country,  as  all  know,  are  subject  to 
great  and  ruinous  fluctuations.  It  may  be  that  the  prop- 
erty at  this  time  is  not  worth  even  half  of  the  sum  which 
Mrs.  Maher  gave  for  it.  If  so,  this  burden  will  fall  hard 
on  her.  Again,  had  she  known  of  this  incumbrance  she 
might  have  declined  to  purchase.  At  any  rate,  the  holder 
of  the  note  must  be  limited  in  his  recovery  to  what  the  law 
says  he  may  legally  collect — that  is,  principal  without  in- 
terest—  applying  all  payments,  whether  made  on  account 
of  interest  or  otherwise,  to  the  principal. 

We   regard   the  evidence  as  clearly  establishing   usury. 

It  is  urged  that  as  the  property  is  shown  to  have  been 
worth  more  than  the  price  Mrs.  Maher  paid  for  it,  we 
should  presume  she  took  it  subject  to  the  deed  of  trust. 
It  may  be,  and  no  doubt  it  was,  worth  the  purchase 
money  and  the  amount  of  this  debt  at  the  time ;  still,  that 
fact  is  not  of  itself  sufficient  to  overcome  her  express  denial, 
and  that  of  her  husband  and  Eoberts,  to  say  nothing  of 
the  fact  that  she  took  covenants  against  incumbrances. 
This  last  fact  is  evidence  that  it  was  not  agreed  that  she 
was  to  pay  the  incumbrance.  If  she  assumed  to  pay  the 
same,  it  is  strange  that  such  a  covenant  should  have  been 
given.  If  she  was  to  pay  the  incumbrance,  a  release  would 
have  passed  the  title,  and  would  not  have  in  the  slightest 
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degree  rebutted  any  presumption  that  she  was  to  pay  the 
amount  of  the  incumbrance  as  a  part  of  the  purchase  money. 
It  is  all  a  question  of  intention  —  to  be  gathered  from  all 
the  circumstances  attending  the  transaction — and  we  are 
of  opinion  that  it  does  not  appear  that  it  was  agreed  or 
understood  that  she  so  undertook  or  became  liable  therefor. 

The  evidence  impels  the  belief  that  the  transaction  was 
usurious.  Maher  swears  most  positively  that  he  received 
but  $9,000  when  the  $10,000  note  was  given,  and  that 
$1,000  was  retained  as  interest,  and  the  note,  it  seems,  bore 
ten  per  cent  interest  from  its  date.  On  the  other  hand, 
Silverman's  evidence  on  that  point  is  indefinite  and  con- 
fused. He  does  not  fix  or  state  the  amount  then  paid. 
The  evidence,  we  think,  is  clear  and  entirely  satisfactory  that 
this  $1,000  was  paid  and  reserved  as  interest,  and  that  it 
was  usurious,  and  proved  as  charged  in  the  answer. 

Again,  it  is  charged  that  on  or  about  September  15,  1872, 
in  consideration  of  a  sum  equal  to  one  and  a  half  per  cent 
per  month  on  the  $10,000  note,  for  sixty  days,  the  time  of 
payment  was  extended  for  that  length  of  time.  This 
charge  in  the  answer  is  proved  by  Maher.  Silverman  claims 
that  such  payments  were  for  commissions  he  charged  for  ne- 
gotiating this  paper.  Maher  denies  that  there  was  any  agree- 
ment to  pay  any  such  commissions  ;  and 'even  if  there  was,  it 
would  not  free  the  transaction  of  the  taint  of  usury.  Such 
devices  can  not  be  allowed  to  defeat  the  provisions  of  the 
statute  against  usury.  The  charge  of  usury  on  the  $2,000 
note  seems  to  be  abandoned.  The  other  allegations  of 
usury  set  up  in  Mrs.  Maher' s  answer  being  too  general  and 
indefinite,  the  other  evidence  of  usury  can  not  be  considered. 
But  as  to  the  $1,000  and  the  other  amount  paid  for  an 
extension  on  the  $10,000  note,  we  think  the  charges  in  the 
answer  are  sufficient,  and  that  they  are  sustained  by  the 
evidence. 

All  the  evidence  considered,  we  have  no  hesitation  in 
holding  that  the  transaction  is  tainted  with  usury.  The 
decree  of  the  court  below  must  be  reversed,  and  the  cause 
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remanded  for   further   proceedings   not   inconsistent   with 
this  opinion. 

Decree  reversed, 

Mr.  Justice  Breese,  dissenting:  I  do  not  concur  in  all 
the  views  expressed  in  this  opinion,  especially  upon  the 
question  of  usury.  The  mortgagor  himself  did  not  plead 
usury,  and  his  grantee,  under  the  circumstances,  ought  not 
to  be  permitted  to  avail  of  it,  inasmuch  as  the  property  was 
valued  at  $65,000,  for  which  the  grantor  paid  $50,000,  the 
outstanding  mortgage  for  $15,000  being  known  to  exist, 
leaving  the  inference  that  the  grantee  was  to  pay  the  mort- 
gage as  it  then  existed. 


Philander  L.  Cable 
Thomas  B.  Ellis  et  ah 


1.  Rescission  —  of  contract  of  sale,  by  vendor.  Where  a  party  who  had  bar- 
gained and  sold  property  for  the  amount  he  had  paid  in  on  the  same,  brought 
suit  at  law  against  the  vendee  to  recover  in  respect  to  the  property  sold,  but 
not  to  recover  back  such  property,  which  suit  was  afterwards  dismissed,  the 
bringing  of  such  suit  was  held  not  to  amount  to  a  rescission  of  the  contract 
by  the  vendor. 

2.  Same  —  estoppel  to  insist  on,  by  party's  acts.  "Where  a  party,  under  a  con- 
tract of  purchase,  takes  immediate  possession  of  the  property  and  continues  to 
retain  and  enjoy  the  same  all  the  time,  he  will  be  precluded  from  insisting  that 
the  bringing  of  a  suit  at  law  by  the  vendor  was  a  rescission  of  the  contract,  as 
well  as  from  setting  up  the  failure  of  the  vendor  to  perform  the  contract  liter- 
ally on  his  part  where  no  injury  is  shown  to  have  resulted  therefrom. 

3.  Same  —  must  place  other  party  in  statu  quo.  Usually,  before  a  party  can 
rescind  a  contract,  he  must  restore,  or  offer  to  restore,  what  he  has  received  on 
the  contract,  and  place  the  opposite  party  in  the  same  situation  he  was  at  the 
time  the  agreement  was  entered  into.  He  can  not  claim .  the  benefits  of  a  con- 
tract and  yet  insist  upon  its  rescission. 

4.  Possession.  Where  a  party  holding  a  mortgage  on  real  estate  receives 
possession  of  the  property  from  a  grantee  of  the  mortgagor  before  the  mort- 
gage debt  is  due,  under  a  contract  of  purchase,  he  can  not  afterwards  be  allowed 
to  claim  such  possession  to  be  under  his  mortgage.  Good  faith  requires  the  sur- 
render of  possession  thus  obtained  before  claiming  to  hold  under  the  mortgage. 
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5.  Mortgage  — priority  — postponement  of  prior  one  by  subsequent  acts. 
"Where  A  and  B  gave  a  mortgage  on  mill  property  to  C,  to  secure  the  payment 
of  a  debt  due  C,  and  A  and  B  afterwards  sold  and  conveyed  the  same  property 
to  D,  subject  to  this  mortgage,  the  payment  of  whiih  D  assumed  as  a  part  of 
the  contract  price,  and  D  gave  a  mortgage  to  A  and  B  for  the  balance  of  the 
price  due  them,  and  D  afterwards  sold  the  same  mill  property  to  C  and 
another,  for  the  sum  paid  in  by  him  on  the  same,  and  the  written  contract  pro- 
vided that  all  the  notes  and  mortgages  held  by  the  parties  to  the  contract 
should  be  canceled,  it  was  held  that  the  prior  mortgage  of  A  and  B  to  0  was 
postponed  to  that  given  by  D  to  A  and  B,  it  being  the  intention  to  canpel  the 
first  so  as  to  give  the  second  the  superior  lien. 

6.  Same — revived  by  subsequent  acts.  Where  a  mortgagee,  by  contract  of 
purchase,  had  agreed  to  cancel  his  mortgage  on  the  property  purchased,  and 
afterwards  assigned  and  transferred  the  mortgage,  with  the  written  consent  of 
one  of  the  several  mortgagors,  whereby  the  assignee  was  induced  to  dismiss  a 
creditor's  bill  filed  by  him  against  the  mortgagor  and  the  mortgagee,  it  was 
held  that  the  mortgagor  so  giving  his  consent,  by  inducing  the  acceptance  of 
the  mortgage  as  a  valid  security  and  procuring  the  dismissal  of  the  creditor's 
bill,  revived  the  mortgage,  so  far  as  he  was  concerned,  in  favor  of  such  assignee, 
but  could  not  as  to  the  other  mortgagor. 

7.  Same  — priority.  A  and  B,  being  the  owners  of  mill  property  and  other 
real  estate,  gave  a  mortgage  on  the  mill  property  to  C,  to  secure  the  payment 
of  a  note,  after  which  they  sold  and  conveyed  all  their  property  to  D,  the  mill 
property  subject  to  the  mortgage,  which  D  assumed  to  pay,  and  ~D  gave  A  and  B 
a  mortgage  on  both  the  mill  property  and  the  other  real  estate  to  secure  the 
balance  of  the  purchase  money.  D  afterwards  sold  the  whole  property  to  0  and 
E  for  the  amount  he  had  advanced  or  paid  on  the  same,  the  parties  to  the  con- 
tract agreeing  to  cancel  all  mortgages  held  by  them  on  the  property.  A  after- 
wards consented,  in  writing,  that  C  might  assign  the  first-named  mortgage  to  F, 
who  was  thereby  induced  to  dismiss  a  certain  creditor's  bill  filed  by  him,  and  the 
assignment  was  made  to  secure  F's  debt ;  and  A  and  B  assigned  the  mortgage 
by  D  to  them  to  G- :  Held,  on  bills  to  foreclose  these  mortgages  by  the  several 
given  assignees,  and  on  bill  by  D  to  enforce  a  specific  performance  of  the  contract 
of  sale  to  C  and  E,  that  the  assignee  of  the  second  mortgage  was  entitled  to 
priority  in  payment  over  the  first  mortgage,  and  that  the  assignee  of  the  first 
mortgage,  as  to  the  mill  property,  was  next  entitled  to  payment,  and  that  D 
was  next  entitled  to  be  paid  the  amount  due  him,  and  that  any  surplus  should 
be  paid  to  C  as  the  owner  of  the  equity  of  redemption. 

8.  Specific  performance  —  decree,  when  personal.  Where  one  of  the  pur- 
chasers of  real  and  personal  property,  on  a  disagreement  as  to  the  price  to  be 
paid,  notified  the  vendor  that  he  would  have  nothing  more  to  do  with  the  con- 
tract of  sale,  and  afterwards  had  to  do  only  in  selling  the  personalty  with  his 
co-purchaser,  and  finally  sold  out  his  interest  therein  to  the  latter,  it  was  held, 
on  bill  by  the  vendor  to  enforce  payment,  that  he  was  entitled  to  a  personal 
decree  against  such  purchaser  to  the  extent  of  the  amount  of  the  goods  received 
by  both  purchasers,  with  ten  per  cent  interest,  to  make  up  any  deficiency,  if 
any,  in  respect  to  the  other  property  on  its  sale. 

9.  Cross-errors  —  what  may  be  assigned.    Where  three  suits  in  chancery 
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relating  to  the  same  property  are  consolidated,  and  thereupon  one  of  the  com- 
plainants files  an  amended  and  supplemental  bill,  reciting  specifically  and  in 
detail  all  the  proceedings  in  the  three  suits,  reiterating  his  prayer  for  relief  as 
in  his  original  bill,  the  latter  may,  on  appeal  by  one  of  the  other  complainants, 
assign  for  cross-error  any  decree,  or  refusal  of  decree,  to  his  prejudice. 

10.  Specific  performance  —  decree — priority.  "Where  a  party  in  selling 
real  estate  is  to  be  indemnified  against  the  payment  of  a  mortgage  given  by 
him  prior  to  the  sale,  he  will  be  entitled  to  have  any  payments  made  thereon 
after  the  sale  refunded  to  him  before  the  mortgagee,  the  purchaser,  receives 
anything  from  the  sale  of  the  property  to  satisfy  such  mortgage  and  other 
claims. 

Appeal  from  the  Circuit  Court  of  Peoria  County. 

In  1856,  John  M.  Waugh  was  the  owner  of  about  480 
acres  of  land  at  Eichland  Grove,  in  the  county  of  Mercer,  in 
this  State.  He  kept  a  store,  and  wished  to  build  a  steam 
flouring  mill.  For  this  purpose  Benjamin  T.  Sisson,  his 
son-in-law,  joined  him,  under  an  agreement,  by  which  Sis- 
son  was  to  own  a  half  interest  in  the  mill.  In  February, 
1858,  before  the  mill  was  completed,  Waugh  sold  out  and 
conveyed  an  undivided  half  of  the  land  to  Henry  B.  Ellis, 
his  brother-in-law,  and  son-in-iaw  also ;  thereupon  Waugh 
and  H.  B.  Ellis  executed  a  mortgage  on  the  mill  and  mill  lot 
—  the  lot  containing  about  two  acres  bounded  by  certain  de- 
fined lines  —  to  Sisson  to  secure  to  him  the  payment  of 
the  sum  of  $9,280  with  ten  per  cent  per  annum  interest,  on 
or  before  July  20,  1862,  that  being  the  sum  of  money  he 
had  advanced  in  the  erection  of  the  mill,  which  was  his  en- 
tire interest  in  the  property. 

In  the  building  of  the  mill  T.  B.  Ellis  &  Bros,  of  St.  Louis, 
(of  which  firm  Thomas  B.  and  Henry  B.  Ellis  were  members, 
they  being  brothers,  and  Thomas  B.  also  being  a  brother-in- 
law  of  Waugh)  sold  to  Waugh  &  Sisson  a  large  amount  of 
machinery  and  fixtures  for  the  mill,  and  afterward  they  sold 
to  Waugh  &  Ellis  .machinery  amounting  to  about  $2,000. 
Waugh  was  also  engaged  in  retailing  dry  goods,  and  he  and 
Henry  B.  had  become  involved  in  debt,  not  only  to  T.  B. 
Ellis  &  Bros.,  but  to  others.  Waugh  wrote  to  T.  B.  Ellis, 
at  St.  Louis,  to  come  up  and  bring  his  brother  Henry  B. 
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with  him,  stating  that  the  business  was  in  bad  condition,  and 
he  wanted  them  to  come  up  and  put  it  in  some  .shape  that 
T.  B.  Ellis  would  not  lose  his  claim.  T.  B.  Ellis,  with  his 
brother  H.  B.,  accordingly  went  up,  and  the  result  was  that 
T.  B.  Ellis  made  a  purchase  in  form  of  the  entire  concern, 
mill,  lands,  store,  horses,  hogs,  mules,  wagon,  harness,  etc., 
and  a  five  acre  tract  with  a  house  thereon,  on  which  Waugh 
lived.  The  price  fixed  for  the  partnership  property  of 
Waugh  and  H.  B.  Ellis  was  $32,269.54,  and  for  the  Waugh 
house  and  five  acres,  $1,140.  From  the  first  sum  was  de- 
ducted the  Sisson  mortgage,  $9,280,  which  was  assumed  by 
T.  B.  Ellis,  and  the  T.  B.  Ellis  &  Bros,  account  for  $8,000. 
This  left  a  balance  coming  to  Waugh  &  Ellis  of  $14,989.54. 
Thereupon  Waugh  and  H.  B.  Ellis,  and  their  wives,  on  May 
5,  1858,  conveyed  all  the  lands,  including  the  mill,  to  T.  B. 
Ellis,  except  the  five  acres,  for  the  expressed  consideration 
of  $26,417.65,  subject,  however,  to  the  Sisson  mortgage, 
which  T.  B.  Ellis  assumed,  and  T.  B.  Ellis  executed  to 
Waugh  and  H.  B.  Ellis  his  notes  for  said  sum  of  $14,989.54, 
and  a  mortgage  back  on  the  lands  and  mill  so  conveyed,  to 
secure  the  payment  thereof.  Waugh  also  at  the  same  time 
executed  to  T.  B.  Ellis  a  deed  for  the  said  five  acre  tract  and 
house,  and  T.  B.  Ellis  executed  to  Waugh  individually  his 
note  for  $1,140,  and  a  mortgage  to  secure  its  payment  on  the 
last  tract.  T.  B.  Ellis  gave  Waugh  a  power  of  attorney  to 
carry  on  the  business,  and  departed  to  St.  Louis.  After- 
ward, being  dissatisfied  with  Waugh' s  management,  he  came 
up  to  the  mill,  and  revoked  Waugh' s  power  of  attorney,  and 
carried  on  the  business  himself  some  time,  and  then,  on 
September  30,  1858,  sold  out,  as  he  says,  to  Waugh,  Sisson, 
and  one  John  B.  Rathbun,  also  a  brother-in-law  of  Waugh, 
all  the  property,  real  and  personal,  on  the  terms  stated  in  a 
certain  contract  in  writing  of  that  date  signed  by  Sisson  and 
Rathbun,  of  the  second  part,  and  Thomas  B.  Ellis,  of  the 
first  part,  which  contract  is  set  out  at  length  in  the  opinion 
in  the  case  of  Sumner  et  al.  v.  Waugh  et  ah,  where  a  por- 
tion of  this  controversy  was  involved,  56  III.  531 ;  and  we 
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will  refer  thereto  and  save  repetition  here.  There  having 
been  a  failure,  through  disagreement  of  the  parties,  in  the 
entire  consummation  of  this  contract  of  September  30th, 
Thomas  B.  Ellis,  on  March  26,  1861,  filed  his  bill  in  chan- 
ceiy  in  the  circuit  court  of  Mercer  county,  against  Sisson, 
Rathbun  and  Waugh,  to  set  aside  and  cancel  the  two  mort- 
gages above  named  from  Waugh  and  H.  B.  Ellis  to  Sisson, 
and  from  T.  B.  Ellis  to  Waugh  and  H.  B.  Ellis,  and  to  com- 
pel Sisson  and  Rathbun  to  give  T.  B.  Ellis  security  for  the 
purchase  money  of  the  premises  sold  by  him  to  them  by  the 
contract  of  September  30,  1858,  it  being  claimed  that  he 
was  entitled  to  such  relief  under  that  contract.  Afterward, 
while  such  suit  was  pending,  on  February  8,  1862,  Sisson 
assigned  his  mortgage  to  Sumner  &  Co.,  who,  on  February 
8,  1862,  commenced  a  suit  in  chancery  in  the  circuit  court 
of  Mercer  county  for  the  foreclosure  of  the  same,  making 
T.  B.  Ellis,  Henry  B.  Ellis,  Sisson,  Waugh,  and  others  de- 
fendants. T.  B.  Ellis  and  Henry  B.  Ellis  answered  this  bill, 
and  all  the  others  were  defaulted.  T.  B.  Ellis  also  filed  a 
cross-bill.  Sisson,  Rathbun  and  Waugh  answered  the  bill 
of  T.  B.  Ellis.  In  1865  the  venue  in  both  cases  was 
changed  to  Peoria  county,  where  the}^  remained  until  July, 
1869,  when  a  hearing  was  had  of  the  case  of  Sumner  &  Co., 
and  the  bill  of  Sumner  &  Co.  and  the  cross-bill  of  T.  B. 
Ellis  were  both  dismissed. 

From  this  decree  Sumner  &  Co.  took  an  appeal  to  this 
court,  and  the  decree  was  reversed,  it  being  the  case  in  56 
111.  531,  above  referred  to.  After  the  cause  was  remanded, 
Sumner  &  Co.  filed  an  amended  and  supplemental  bill,  to 
which  answers  were  filed  by  the  Ellises  and  by  Waugh. 
After  the  decision  of  this  court  in  the  Sumner  &  Co.  case, 
and  while  that  case  and  the  bill  of  T.  B.  Ellis  were  still 
pending,  some  time  in  1872,  Waugh  assigned  to  P.  L.  Cable 
the  aforementioned  notes  and  mortgage  executed  by  T.  B. 
Ellis  to  Waugh  and  H.  B.  Ellis  on  May  5,  1858.  Cable 
then  filed  a  bill  in  chancery  Juue  29,  1872,  in  the  circuit 
court  of  Mercer  county,  to  foreclose  that  mortgage,  making 
34  —  86th  ill. 
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the  Ellises  and  the  parties  to  the  other  two  suits,  except 
Rathbun,  parties.  The  venue  in  that  cause  was  also 
changed  to  Peoria  county,  where  answers  were  filed  by  the 
Ellises,  Waugh,  Sumner  &  Co.,  and  Sisson. 

In  1872  the  court  below,  on  motion  of  T.  B.  Ellis,  con- 
solidated the  two  causes,  wherein  Sumner  &  Co.  and  Cable 
were  respectively  complainants,  with  the  cause  wherein  he, 
T.  B.  Ellis,  was  complainant.  T.  B.  Ellis  then  filed  an 
amended  and  supplemental  bill,  making  all  the  parties  in 
interest  defendants,  with  the  exception  of  Waugh,  who  had 
in  the  meantime  died,  and  his  heirs  were  made  parties. 
Answers  were  filed  by  the  new  parties  to  this  bill,  and  repli- 
cations thereto.  Sisson  then  filed  a  cross-bill,  which  was 
answered,  and  replications  filed. 

All  the  said  suits  came  on  for  hearing  together  in  April, 
1875,  and  the  court  decreed  that  Sumner  &  Co.  had  a  first 
lien  to  the  amount  of  their  claim  upon  the  mill  and  mill  lot 
described  in  the  mortgage  given  by  Waugh  and  H.  B.  Ellis 
to  Sisson,  and  by  him  assigned  to  Sumner  &  Co.,  and  that 
Sisson  was  entitled  to  the  benefit  of  the  residue  of  said 
mortgage,  and  that  Sumner  &  Co.  recover  against  H.  B. 
Ellis  and  the  estate  of  Waugh,  $25,209,  to  be  paid  within 
ten  days,  with  costs  ;  in  case  of  default  to  make  such  pay- 
ment, the  mill  and  mill  lot  to  be  sold  ;  that  Thomas  B. 
Ellis  had  a  first  lien  upon  the  lands  described  in  his  bill, 
except  the  five  acres  ( Waugh' s  house)  and  the  mill,  for 
$19,930  ;  that  Thomas  B.  Ellis  was  not  entitled  to  the  spe- 
cific performance  of  the  contract  of  September  30,  1858, 
and  Sisson  and  Rathbun  were  not  liable  to  Ellis  upon  that 
contract,  and  that  the  notes  and  mortgage  ($14,989.54) 
made  by  Thomas  B.  Ellis  to  Waugh  and  H.  B.  Ellis  could 
not  be  enforced  against  the  latter. 

Cable  appeals  from  the  decree. 

Thomas  B.  and  Henry  B.  Ellis  assign  cross-errors  in  the 
o-ivino"  Sumner  &  Co.,  instead  of  Thomas  B.  Ellis,  a  first  lien 
upon  the  mill  property  ;  in  refusing  any  decree  against  Sis- 
son or  Rathbun  under  the  contract  of  September  30,  1858, 
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and  in  rendering  a  personal  decree  against  Henry  B.  Ellis 
for  $25,209. 

This  general  outline,  without  a  more  particular  detail  of 
the  voluminous  pleadings  and  various  facts,  will  serve  to  give 
a  general  idea  of  the  subject  matter  of  the  controversy. 

Mr.  H.  W.  Wells,  for  the  appellant. 

Messrs.  McCulloch  &  Stevens,  for  the  appellees  T.  B. 
andH.  B.  Ellis. 

Messrs.  James  &  Jack  and  Mr.  H.  M.  Wead,  for  the 
appellee  J.  B.  Kathbun. 

Mr.  E.  S.  Smith,  for  Sumner  &  Co. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  question  here  presented  for  determination  is  princi- 
pally one  between  T.  B.  Ellis,  Sumner  &  Co.,  and  Cable, 
as  to  the  priority  of  their  respective  equities. 

The  Sis  son  mortgage  was  first  in  point  of  time.  T.  B. 
Ellis  took  his  deed  of  May  5,  1858,  subject  to  the  payment 
of  that  mortgage,  and  that  mortgage  which  Sumner  & 
Co.  now  hold  by  assignment  is  entitled  to  priority  as  re- 
spects the  mill  and  mill  lot  which  it  is  upon,  unless  its 
precedence  has  been  displaced  by  the  contract  of  September 
30,  1858,  entered  into  between  T.  B.  Ellis  of  the  one  part, 
and  Sisson  and  Rathbun  of  the  other  part. 

That  contract,  though  in  some  of  its  parts  obscure  and  al- 
most unmeaning,  is  in  other  portions  clear  and  unambiguous. 
It  distinctly  purports  to  be  an  agreement  by  T.  B.  Ellis  "  to 
sell  and  convey  to  the  said  parties  of  the  second  part  all  his 
paid-in  interest  in  the  Richland  Grove  steam  mill,  store,  and 
lands  attached  to  the  same,  amounting  to  ten  thousand  dol- 
lars more  or  less,  as  shall  appear  from  authenticated  bills  ren- 
dered at  the  final  closing  up  of  this  contract,  which  shall 
take  place  within  three  weeks  from  this  date,"  and  to  yield  up 
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to  them  all  the  said  premises  at  the  signing  of  the  contract ; 
and  Sisson  and  Rathbun  agree  "  that  they  will  make  over  the 
balance,  after  deducting  the  amount  held  by  Benjamin  T. 
Sisson,. $9,280,  and  the  said  ten  thousand  dollars  more  or 
less  paid  in  by  the  said  party  of  the  first  part,  and  sold  to 
John  B.  Rathbun  (he  agreeing  to  pay  the  same)  by  mort- 
gage on  the  premises ' '  as  they  might  agree  with  John 
M.  Waugh ;  and  it  was  further  agreed  «■*  that  all  the  parties 
named  in  this  article  shall  deliver  up  all  bonds,  mortgages, 
deeds,  and  receipts  and  papers  of  whatever  kind  relating 
to  this  contract  so  soon  as  the  same  are  lawfully  canceled.' ' 
This  court,  in  the  case  of  Sumner  et  al.  v.  Waugh  et  al., 
when  that  was  before  us,  put  an  interpretation  upon  this 
contract,  so  far  as  it  respects  the  Sisson  mortgage,  and  it 
was  held  that  the  Sisson  mortgage  was  a  part  of  the  pur- 
chase price  of  the  premises ;  that,  as  possession  had  been 
taken  of  the  premises  upon  the  making  of  the  contract,  as 
provided  by  its  terms,  and  such  possession  had  not  been  sur- 
rendered, it  was  not  in  the  power  of  Sisson  to  rescind  the 
contract,  and  he  was  bound,  under  the  terms  of  the  con- 
tract, to  deliver  up  the  mortgage  to  be  canceled.-  And  it 
was  further  held  that  the  pendency,  at  the  time  Sumner  & 
Co.  took  the  assignment  of  the  Sisson  mortgage,  of  the 
suit  commenced  by  T.  B.  Ellis,  March  26,  1861,  to  en- 
force the  contract  of  September  30,  1858. —  in  the  bill 
wherein  the  contract  was  set  out  —  was  notice  to  Sumner 
&  Co.  of  the  equities  of  T.  B.  Ellis,  and  that  they  took 
the  assignment  of  the  mortgage  subject  thereto  ;  and  that 
neither  Sisson  nor  Sumner  &  Co.,  his  assignees  of  the 
mortgage  with  notice,  could  set  up  the  Sisson  mortgage  as 
prior  to  the  lien  of  T.  B.  Ellis. 

We  find  no  reason  for  changing  the  conclusion  which  we 
then  reached,  and  it  establishes  the  priority  of  the  equity 
of  T.  B.  Ellis  over  the  Sisson  mortgage,  unless,  since  the 
remanding  of  the  case  of  Sumner  et  al.  v.  Waugh  et  al.,  and 
a  further  hearing  had  in  the  court  below,  the  introduction 
of  additional  testimony  has  changed  the  phase  of  the  case. 
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When  the  case  of  Sumner  et  al.  v.  Waugh  et  al.  was 
before  us,  the  point  was  made,  that  T.  B.  Ellis  had  re- 
scinded the  contract  of  September  30,  1858,  by  the  act  of 
bringing  a  suit  in  December,  1858,  in  the  Rock  Island  circuit 
court,  against  Sisson  &  Rathbun,  to  recover  the  amount 
of  his  "  paid-in  "  interest,  and  the  remark  was  made  in  the 
opinion  that  if  that  were  so,  that  if  the  suit  had  been 
brought  by  Ellis  to  recover  his  advances  which  made  up  his 
"paid-in"  interest,  it  would  have  been  an  election,  and 
would  have  amounted  to  a  rescission  of  the  contract,  on  the 
authority  of  the  case  of  Herrington  v.  Hubbard,  1  Scam. 
569  ;  but  it  was  said  that  the  record  furnished  no  evidence  of 
the  nature  or  purpose  of  that  action,  and  we  could  not  say 
that  it  was  of  such  a  nature  as  to  operate  as  a  rescission. 
On  the  rehearing  of  the  case  of  Sumner  et  al.  v.  Waugh  et 
al.,  in  the  court  below,  there  was  introduced  the  record  of 
the  Rock  Island  suit.  All  that  it  shows  is  that  a  suit  was 
commenced  November  10,  1858*  by  T.  B.  Ellis  against  Sisson 
&  Rathbun,  that  a  declaration  in  assumpsit  containing  only 
the  common  counts  for  goods  sold  and  delivered,  etc.,  was 
filed,  without  airy  bill  of  particulars  ;  that  a  plea  of  the  gen- 
eral issue  was  filed,  and,  without  anything  more,  the  suit 
was  dismissed  by  the  plaintiff  at  the  May  term,  1859. 

There  was  the  testimony  of  the  attorney  who  brought  the 
suit,  that  he  thought  it  was  brought  for  money  T.  B.  Ellis 
claimed  to  have  paid  in  for  machinery  in  a  mill ;  and  of  T. 
B.  Ellis,  that  he  sued  for  the  amount  of  his  bills  as  damages. 
It  was  doubtless  the  above-mentioned  remark  made  by  this 
court  in  regard  to  that  suit  as  operating  to  rescind  the  con- 
tract of  September  30,  1858,  which  led  the  court  below  to 
depart  from  the  former  judgment  of  this  court  that  T.  B. 
Ellis  had  the  prior  equity,  and  to  decree  that  Sumner  &  Co. 
had  the  prior  equity.  As  the  former  record,  when  here, 
furnished  no  evidence  of  the  nature  or  purpose  o,f  the  suit  in 
the  Rock  Island  court,  the  remark  as  to  what  might  have 
been  the  effect  had  the  suit  been  brought  for  the  purpose 
there  supposed,  was  unnecessary,  and  evidently  but  slightly 


534  Cable  v.  Ellis  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

considered.  It  was  there  supposed  that  the  case  of  Her- 
rington  v.  Hubbard,  1  Scam.  569,  would  control. 

But  that  was  the  case  of  &  purchaser,  under  an  unexecuted 
contract  for  the  purchase  of  real  estate,  bringing  suit  to  re- 
cover back  the  purchase  money  which  he  had  paid  under  the 
contract.  That  was  evidently  an  act  in  distinct  renunciation 
of  the  contract  of  purchase.  But  the  case  here  was  different. 
It  was  the  case  of  the  vendor  suino-  the  vendees  to  recover  in 
respect  to  property  sold  to  them.  The  action,  it  is  true,  was 
misconceived  as  one  brought  upon  the  contract  of  Septem- 
ber 30th,  as  that  was  under  seal,  the  time  of  payment  had  not 
arrived,  it  being  seven  years  ;  and  the  express  agreement  to 
pay  was  on  the  part  of  Rathbun  alone.  Still  it  was  a  suit 
by  the  vendor  against  the  vendees,  or  at  least  a  vendee,  to 
recover  for  the  property  sold,  and  for  an  indebtedness,  not 
to  recover  back  any  of  the  specific  property.  It  was  clearly 
not  such  a  distinctive  act  of  repudiation  of  the  contract  as 
that  in  the  case  of  Herrington  v.  Hubbard.  But,  however 
this  may  be,  we  are  of  opinion  that  Sisson,  by  the  taking  of 
immediate  possession  of  the  property  under  the  contract  of 
sale  of  September  30,  1858,  and  ever  since  having  retained 
it  and  enjoyed  the  benefit  of  the  property,  is  precluded  from 
insisting  that  there  was  a  rescission  of  the  contract  by  T. 
B.  Ellis  in  his  bringing  such  suit  in  the  Rock  Island  circuit 
court,  as  well  as  from  setting  up  the  non-compliance  claimed 
on  the  part  of  T.  B.  Ellis  with  the  terms  of  the  contract. 

Immediately  upon  the  execution  of  the  contract  of  Sep- 
tember 30,  1858,  T.  B.  Ellis  departed  for  St.  Louis  to  pro- 
cure the  authenticated  bills  of  the  machinery  and  goods  he 
had  furnished,  in  order  to  ascertain  the  precise  amount  of 
the  purchase  money  which  Rathbun  was  to  pay ;  which 
bills  by  the  contract  were  to  be  rendered  within  three 
weeks.  He  also  took  with  him  a  certified  copy,  furnished 
b}'  Waugh,  of  the  mortgage  from  T.  B.  Ellis  to  Waugh 
and  H.  B.  Ellis,  to  have  H.  B.  Ellis  execute  a  release  of 
the  same.  Within  the  three  weeks  he  returned,  bringing 
the  release  executed  by  H.  B.  Ellis,  and  the  original  bills 
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receipted.  Rathbun  took  exception  to  the  bills  as  being  of 
a  larger  amount  than  he  had  expected,  and  was  willing  to 
allow.  Reference  was  made  to  Waugh,  who  examined 
them,  and  threw  out  three  of  them  as  objectionable.  Sev- 
eral days  were  spent  in  trying  to  effect  a  settlement.  T.  B. 
Ellis  offered  to  settle,  leaving  out  the  bills  thrown  out  by 
Waugh  for  future  adjustment.  Objection  was  made,  fur- 
ther, that  the  bills  were  not  authenticated,  and,  seemingly 
for  the  latter  reason,  the  parties  being  together  on  the  last 
day  of  the  three  weeks,  failed  in  making  a  settlement  as  to 
the  bills,  and  separated.  There  is  evidence  that  Rathbun 
said  then  he  would  have  nothing  further  to  do  with  the  con- 
tract. November  10th  thereafter,  T.  B.  Ellis  brought  the 
suit  in  the  Rock  Island  circuit  court.  In  March,  1861,  pre- 
vious to  T.  B.  Ellis  filing  his  bill  herein  to  enforce  the  con- 
tract of  September  30th,  Mr.  Thompson,  for  T.  B.  Ellis, 
made  a  tender  to  Sisson  &  Rathbun  of  a  deed  from  Ellis 
and  his  wife  of  the  property  described  in  that  contract,  and 
also  presented  to  them  bills  of  the  machinery  and  goods 
furnished  by  T.  B.  Ellis,  verified  under  oath.  This  seems 
to  be  all  which  the  evidence  discloses  as  having  taken  place# 
between  the  parties  subsequently  to  their  separation  as 
aforenamed,  and  up  to  the  time  of  the  filing  of  said  bill  by 
T.B.Ellis. 

By  the  terms  of  the  contract  of  September  30th,  posses- 
sion of  the  property,  thereby  agreed  to  be  sold,  was  to  be 
yielded  up  to  Sisson  &  Rathbun  at  the  signing  of  the  con- 
tract. The  possession  was  so  yielded  up,  and  has  never 
been  surrendered,  or  offered  to  be  surrendered,  back ;  but, 
on  the  contrary,  has  been  ever  since  retained,  and  the 
whole  benefit  of  the  property  enjoyed  by  Sisson,  Rathbun, 
and  Waugh,  among  them. 

The  amount  of  the  goods,  according  to  the  invoice  made 
October  5,  1858,  was  $3,640.77. 

Among  the  property  sold  was  some  shafting,  at  the  time 
in  possession  of  Langley  &  Co.,  at  Rock  Island,  for  which 
T.  B.  Ellis  gave  to  Sisson  &  Rathbun  an  order  dated  Octo- 
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ber  18,  1858.  This  order  they  did  not  return  or  offer  to 
return,  but  refused  to  do  so,  and  some  time  after  the  final 
failure,  as  before  named,"  to  complete  the  contract,  Sisson 
&  Rathbun  replevied  the  shafting  from  Langley  &  Co.,  and 
put  it  into  the  mill. 

The  vendees  here  have  enjoyed  all  the  benefits  of  the 
contract  of  purchase  in  as  full  manner  as  if  the  vendor  T. 
B.  Ellis  had  performed  the  contract  to  its  very  letter.  He 
did  perform,  substantially,  within  the  limited  time  of  three 
weeks.  He  procured  and  presented  the  original  bills  of 
machinery  and  goods  he  had  purchased  and  put  in  the  mill 
and  store,  which  formed  his  paid-in  interest.  The  bills 
are  shown  to  be  just  and  correct.  It  seems  he  regarded 
them  as  authenticated  bills.  If  they  were  not  authenti- 
cated bills  within  the  meaning  of  the  contract,  that  was 
but  a  circumstantial  non-compliance,  which  in  no  way  inter- 
fered with  the  enjoyment  of  the  full  benefit  of  the  con- 
tract by  the  vendees.     Ellis  was  ready  to  execute  the  deed. 

It  seems  to  be  no  just  objection  that  he  could  not  make 
a  good  conveyance  by  reason  of  his  mortgage  to  Waugh  and 
H.  B.  Ellis,  which  was  resting  upon  the  property.  It  was, 
doubtless,  the  true  understanding  that  that  mortgage,  as 
respected  T.  B.  Ellis,  was  to  be  released.  H.  B*  Ellis  had 
executed  a  release  of  it. 

Richard  Ellis  testifies  that  on  that  objection  being  named 
by  Sisson  &  Rathbun,  that  T.  B.  Ellis  "  could  not  give 
them  a  good  title  no  how,"  the  latter  turned  to  Waugh 
and  inquired  if  he  could  not ;  to  which  Waugh  responded  : 
"  Yes,  if  I  release  ;"  and,  being  asked  if  he  was  not  going 
to  release,  he  replied  that  he  would,  if  T.  B.  Ellis  and  Sis- 
son &  Rathbun  would  settle  about  the  bills. 

The  goods  and  personal  property,  constituting  a  large  part 
of  the  whole  property,  were  received  and  fully  appropriated 
and  disposed  of  by  the  purchasers.  Usually,  before  a  party 
can  rescind  a  contract  he  must  restore,  or  offer  to  restore, 
what  he  has  received  on  the  contract,  and  place  the 
opposite  party  in  the  same  situation  as  he*  was  at  the  time 
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the  agreement  was  entered  into  between  the  parties.  A 
party  has  no  right  to  claim  all  the  benefits  of  the  contract, 
and  at  the  same  time  insist  that  it  is  rescinded.  Geliv  v. 
Uagerman,  26  111.  441 ;  JSanford  v.  Mmory's  Adminis- 
trator, 34  id.  468. 

By  this  contract  of  September  30,  1858,  as  this  court 
has  before  construed  it,  this  Sisson  mortgage  constituted  a 
part  of  the  purchase  price  of  the  property,  and  while  he 
held  the  property  he  was  bound  to  deliver  up  the  mortgage 
to  be  canceled.  After  all  this  enjoyment  and  use  of  the 
property,  and  no  offer  to  restore  it,  it  would  be  manifestly 
inequitable  to  permit  Sisson  to  enforce  his  mortgage  as 
against  T.  B.  Ellis;  and  Sumner  &  Co.,  his  assignees  of 
the  mortgage  with  notice,  occupy  no  better  position. 

To  evade  the  force  of  such  possession  and  enjoyment  of 
the  property,  the  claim  is  set  up,  as  respects  the  goods,  that 
they  were  purchased  by  Waugh,  and  not  by  Sisson  &  Rath- 
bun  ;  and,  as  respects  the  mill  property,  that  Sisson  was 
holding  possession  of  it  under  his  mortgage. 

Waugh,  Sisson,  and  Rathbun  do  testify  that  the  goods 
were  sold  to  Waugh,  not  to  Sisson  &  Rathbun ;  and 
Griffith,  who  was  a  clerk  in  the  store  for  T.  B.  Ellis  before 
the  contract  of  September  30th,  and  for  Sisson  &  Rathbun, 
employed  by  them,  for  some  three  months  afterward,  testi- 
fies that  he  understood  that  Waugh  took  the  goods  back 
from  Ellis  about  the  last  of  September,  1858  ;  that  Waugh, 
albout  October  1,  1858,  sold  the  goods  to  Sisson  &  Rathbun. 

It  appears  there  was  a  purchase  of  the  store  by  Sisson  & 
Rathbun  from  Waugh,  but  the  note  in  evidence  given  for 
the  purchase  bears  date  October  25,  1858.  On  one  of  the 
mortgage  notes  of  T.  B.  Ellis  to  Waugh  and  H.  B.  Ellis 
there  was  an  indorsement  made  by  Waugh,  October  11, 
1859,  after  the  dispute  arose,  and  by  the  advice  of  counsel, 
of  $3,502.52,  as  being  for  store  and  chattels  returned  to 
him  October  1,  1858. 

Waugh,  in  his  first  deposition  in  the  case,  testified  that 
after  the  execution  of  the  contract  of  September  30,  1858, 
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in  the  evening,  T.  B.  Ellis  started  for  St.  Louis  the  next 
morning,  leaving  him  in  the  store  to  take  an  inventory  of 
the  goods ;  that  he  had  the  key  to  the  store  and  considered 
himself  in  possession ;  that  Sisson  succeeded  T.  B.  Ellis  in 
the  mill,  and  Eathbun  &  Sisson  in  the  store ;  that  Rath- 
bun  &  Sisson  received  possession  of  the  store  and  goods 
then,  in  the  first  place,  from  him.  That  he  gave  them  pos- 
session by  authority  given  to  him  by  T.  B.  Ellis.  That  he 
was  to  deliver  the  store  and  goods  to  Sisson  &>  Eathbun, 
and  they  were  to  have  seven  years  to  pay  for  them,  and 
were  to  pay  to  him  and  he  was  to  indorse  it  on  one  of  the 
notes  of  T.  B.  Ellis  to  Waugh  and  H.  B.  Ellis.  That  two 
or  three  days  after  making  the  contract  Sisson  &  Eathbun 
sent  to  Boston  for  goods  for  the  store.  The  invoice  made  of 
the  goods  by  Waugh,  and  Griffith,  the  clerk,  is  dated  Octo- 
ber 5,  1858,  and  on  its  face  shows  J.  M.  Waugh  to  be 
debtor  to  Sisson  &  Eathbun  for  the  entire  amount.  T.  B. 
Ellis  denies  that  he  made  the  sale  of  the  goods  to  Waugh 
alone,  but  testifies  that  he  sold  the  whole  property  together 
to  Sisson  &  Eathbun,  or,  rather,  that  the  sale  was  really 
made  to  all  three  of  them,  and  Waugh' s  name  kept  out  of 
the  written  contract  by  arrangement  between  the  parties. 
This  store  was  kept  in  one  end  of  the  mill,  and  seems  to 
have  been  kept  in  connection  with  it.  The  probability  is, 
from  the  circumstances,  that  all  the  property  was  sold 
together.  But  what  should  settle  the  question,  as  being  the 
best  evidence  upon  the  subject,  the  written  contract  of  Sep- 
tember 30th  expressly  names  that  the  store,  as  well  as  the 
mill  and  lands,  was  embraced  in  the  sale  to  Sisson  &  Eath- 
bun. 

As  respects  possession  of  the  mill,  the  mortgage  of  Waugh 
and  H.  B.  Ellis  to  Sisson,  which  T.  B.  Ellis  on  his  pur- 
chase of  the  property  assumed  the  payment  of,  did  not 
become  due  until  July  20,  1862. 

Sisson,  when  he  received  possession  of  the  mill  property 
from  T.  B.  Ellis,  upon  the  making  of  the  contract  of  Sep- 
tember 30,   1858,  received  such  possession  under  the  con- 
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tract,  and  not  under  the  mortgage  ;  and  the  claim  that,  upon 
the  failure  to  complete  the  contract  within  three  weeks  after- 
wards, thenceforth,  and  ever  since,  Sisson  has  been  hold- 
ing the  possession,  not  under  that  contract,  but  under  his 
mortgage,  which  would  not  mature  until  July,  1862,  seems 
to  be  but  a  mere  pretension,  and  entitled  to  no  serious  con- 
sideration. 

To  be  sure,  Sisson  says  he  held  possession  under  his  mort- 
gage, but  he  never  communicated  any  such  idea  to  T.  B. 
Ellis,  the  holder  of  the  equity  of  redemption,  and  who  had 
assumed  payment  of  the  mortgage.  Good  faith  required  at 
least  this,  if  not  the  surrender  to  Ellis  of  the  possession  he 
had  received  from  him  under  the  contract  of  September 
30th,  before  undertaking  to  hold  the  possession  under  the 
mortgage. 

We  find,  then,  that  there  is  nothing  in  the  claim  that  the 
sale  of  the  goods  was  to  Waugh  alone,  or  that  the  holding  of 
the  possession  was.  under  the  Sisson  mortgage,  which  should 
detract  from  the  just  force  and  effect  of  the  possession  and 
enjoyment  of  the  property  in  their  operation  to  preclude 
Sisson  from  insisting  that  the  suit  brought  by  T.  B.  Ellis  in 
the  Rock  Island  circuit  court  amounted  to  a  rescission  of  the 
contract  of  September  30th,  or  that  Ellis  had  not  complied 
with  the  contract. 

And  hence  we  remain  of  the  same  opinion  now  as  before, 
that  the  contract  of  September  30,  1858,  postponed  the 
Sisson  mortgage  to  the  Waugh  and  Ellis  mortgage. 

It  was  doubtless  the  intention  of  the  contract  of  Septem- 
ber 30th  that  this  latter  mortgage  also,  as  well  as  the  former, 
should  be  canceled,  so  as  to  give  to  T.  B.  Ellis  a  superior 
lien  upon  the  property  for  the  security  of  the  payment  of 
his  paid-in  interest,  and  for  the  carrying  out  of  such  inten- 
tion, and  being  impressed  with  the  justice  of  the  claim  of 
T.  B.  Ellis  that  he  should  have  such  security,  we  have  anx- 
iously sought  for  some  satisfactory  ground  upon  which  we 
might  rest  the  support  of  such  a  claim,  but  we  have  not 
been  able  to  discover  any. 
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It  will  not  do  to  say  that  the  intention  from  the  beginning 
was  only  to  give  T.  B.  Ellis  a  security  upon  the  property 
for  the  payment  of  the  advances  which  he  had  made,  and 
assign  only  that  character  to  the  transactions  had  between 
the  parties.  The  form  of  the  transaction  of  May  5,  1858, 
between  T.  B.  Ellis  and  Waugh  and  H.  B.  Ellis  was  a  pur- 
chase and  sale,  and  not  a  security,  and  we  find  no  sufficient 
warrant  for  pronouncing  it  to  be  different  from  what  the 
parties  by  their  writings  and  acts  have  expressed  it  to  be. 

The  written  contract  of  September  30,  1858,  was  not 
signed  by  Waugh,  and  we  can  not  hold  him  as  bound  hv  that 
contract  to  discharge  and  release  his  mortgage,  although  we 
may  strongly  suspect  there  was  a  secret  understanding  to 
that  effect. 

It  is  set  up  by  T.  B.  Ellis  that  Waugh  accepted  Sisson 
and  Rathbun  in  lieu  of  T.  B.  Ellis,  as  his  debtors  for  the 
sum  due  to  him  on  the  Waugh  and  Ellis  morto;ao;e,  and  that 
the  same  has  been  paid  to  Waugh  by  Sisson  and  Eathbun. 
We  find  no  sufficient  proof  in  support  of  such  a  claim. 

It  does  appear  that  Waugh  and  Sisson  had  large  dealings 
with  each  other,  and  that  Sisson  assumed  the  payment  of, 
and  did  pay,  some  $7,000  of  claims  against  Waugh,  but  the 
proof  fails  to  show  that  this  had  any  connection  with  the 
Waugh  and  Ellis  mortgage,  or  with  the  contract  of  Septem- 
ber 30th,  or  should  be  taken  to  lessen  to  any  extent  the 
amount  due  on  said  mortgage.  Sisson  and  Rathbun  do  by 
the  contract  of  September  30th  assume  the  payment  of  sev- 
eral enumerated  bills  of  goods  owing  by  T.  B.  Ellis,  but  the 
contract  is  entirely  silent  in  regard  to  any  assumption  of 
payment  of  this  Waugh  and  Ellis  mortgage. 

It  appears  that  at  the  time  of  the  filing  of  the  original 
bill  of  T.  B.  Ellis,  Sisson  then  had  in  his  hands  these  notes 
and  mortgage  of  T.  B.  Ellis  to  Waugh  and  Ellis  held  as 
collateral  security  for  two  certain  claims  against  Waugh  that 
Sisson  had  assumed  the  payment  of,  which  notes  and  mort- 
gages were  afterwards  delivered  back  by  Sisson  to  Waugh  ; 
and  it  is  supposed  that  the  notes  and  mortgage  having  been 
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thus  in  the  hands  of  Sisson  at  the  time  of  the  filing  of  the 
bill,  they  became  affected  with  the  equity  of  T.  B.  Ellis,  at 
least  to  the  amount  for  which  they  were  held  as  collateral 
and  which  Sisson  paid,  to  have  them  postponed  to  his  claim 
of  a  lien  for  his  paid-in  interest. 

We  are  unable  to  see  that  this  circumstance  should  have 
subjected  the  notes  and  mortgage  to  the  consequence  sup- 
posed. 

We  find,  then,  that  this  Waugh  and  Ellis  mortgage  is 
entitled  to  be  first  paid. 

But  when  it  comes  to  the  paying  over  to  Waugh  of  the 
amount  of  this  mortgage,  a  rival  claim  to  the  money  arises 
on  the  part  of  Sumner  &  Co.,  growing  out  of  a  transaction 
in  connection  with  the  assignment  to  them  of  the  Sisson 
mortgage,  which  has  not  as  yet  been  adverted  to.  When 
this  assignment  of  the  Sisson  mortgage  was  made  to  Sum- 
ner  &  Co.,  there  was  a  creditor's  bill  pending  against 
Sisson  &  Rathbun,  which  had  been  brought  by  Sumner  & 
Co.  upon  two  judgments,  one  against  Sisson,  the  other 
against  Sisson  &  Rathbun.  The  judgment  against  Sisson 
was  against  him  as  indorser  of  Waugh.  On  application  by 
Waugh  to  Sumner  &  Co.  to  take  security  for  their  claim 
and  dismiss  their  creditor's  bill,  they  accepted  an  assign- 
ment of  the  Sisson  mortgage  and  dismissed  the  creditor's 
bill,  Waugh  at  the  same  time,  with  the  assignment,  execu- 
ting to  Sumner  &  Co.  the  following  instrument  in  writing  : 

'*  Whereas,  Benjamin  T.  Sisson  has  this  day  assigned  a 
certain  indenture  of  mortgage  executed  by  John  M.  Waugh, 
Mary  Ann  Waugh,  and  Henry  B.  Ellis  and  Ottilina  S.  Ellis, 
to  said  Benjamin  T.  Sisson,  dated  February  15,  A.  D. 
1858,  to  secure  the  payment  of  $9,280.58,  and  recorded  in 
the  recorder's  office  of  Mercer  county,  in  the  State  of  Illi- 
nois, in  volume  '  E '  of  Real  Estate  Mortgages,  page  58, 
to  Austin  Sumner,  John  R.  Kimball  and  Edwin  O.  TufFts, 
of  Boston,  Mass.,  to  secure  the  payment  of  three  thousand 
and  forty-six  and  eighty-eight  hundredths  dollars,  accord- 
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ing  to  his  four  certain  promissory  notes  described  in  said 
assignment. 

"Now,  therefore,  I,  John  M.  Waugh,  in  consideration  of 
the  premises,  do  hereby  consent  that  the  said  Benjamin  T. 
Sisson  may  assign  the  said  mortgage,  on  which  there  will 
be  due  and  payable  on  the  20th  day  of  July,  A.  D.  1862, 
the  sum  of  nine  thousand  two  hundred  and  eighty  and  fifty- 
eight  hundredths  dollars,  with  interest  as  stated  in  said 
mortgage,  to  the  said  Austin  Sumner  &  Co.,  to  secure  the 
debt  above  described,  without  prejudice,  and  that  he  or 
they  may  delay  the  collection  of  said  mortgage  if  so  chosen. 

"  Dated  this  8th  day  of  February,  A.  D.  1862. 

"  John  M.  Waugh." 

We  think  that  as  against  Waugh  himself,  this  instrument 
in  writing  should  be  held  to  have  the  effect  of  a  revival  of 
the  Sisson  mortgage  to  the  extent  of  Sumner  &  Co.'s  claim. 
By  his  representation  contained  in  that  writing,  he  induced 
Sumner  &  Co.  to  take  an  assignment  of  that  mortgage  and 
dismiss  their  pending  creditor's  bill.  It  was  a  virtual  repre- 
sentation that  the  Sisson  morto;ao;e  was  then  a  valid  and 
subsisting  mort°:ao;e,  and  that  the  whole  amount  thereof 
was  due  and  owing.  Waugh  should  make  good  his  represen- 
tation, and,  as  between  himself  and  Sumner  &  Co.,  it  is 
equitable  that  the  latter  should  be  preferred  in  payment. 

Cable  having  taken  his  assignment  from  Waugh  of  this 
Waii^h  &  Ellis  morts:ap;e  at  a  late  sta«;e  of  all  this  litififa- 
tion,  took  subject  to  all  equities  against  Waugh,  and  stands 
in  no  better  situation  than  Waugh  himself. 

The  conclusion,  then,  is  that  Sumner  &  Co.  should  first 
be  paid  the  amount  of  their  claim.  Cable  should  next  be 
paid  the  residue  of  the  amount  of  the  Waugh  &  Ellis 
morto;ao:e  after  the  deduction  therefrom  of  the  amount  of 
Sumner  &  Co.'s  claim. 

Then  T.  B.  Ellis  should  be  paid  the  amount  of  his  paid- 
in  interest.  Any  surplus  remaining  should  be  paid  over  to 
Sisson,  as  the  owner  of  the  equity  of  redemption. 
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Of  course,  all  that  has  been  said  in  regard  to  the  priority 
of  Sumner  &  Co.  is  to  be  confined  to  the  amount  of  the 
proceeds  of  the  mill  and  mill-lot,  the  property  embraced  in 
the  Sisson  mortgage  —  their  claim  being  limited  in  its 
extent  to  the  property  described  in  that  mortgage. 

A  question  is  made  as  to  the  effect  of  the  release  which  H. 
B.  Ellis  executed  of  the  Waugh  &  Ellis  mortgage  on  October 
9,  1858  ;  whether  it  was  to  release  the  one-half  interest 
in  the  mortgage.  Although  the  mortgage  and  the  notes  it 
secured  were  given  to  Waugh  and  H.  B.  Ellis  jointly,  as 
between  Waugh  and  H.  B.  Ellis  the  whole  equitable  interest 
in  the  notes  would  appear  to  have  been  in  Waugh.  They 
had  ever  remained  in  his  possession,  and  it  would  seem 
from  the  proofs  that  H.  B.  Ellis  never  put  anything  in  the 
mill,  or  in  the  concern  of  Waugh  &  Ellis.  We  think  it 
sufficiently  appears  that  Waugh  was  the  real  owner  of  the 
entire  interest  in  the  notes  and  mortgage,  and  that  no  signif- 
icance is  to  be  given  to  the  release  in  the  respect  named. 

As  respects  Rathbun,  it  appears  that  at  the  time  of  the 
disagreement  as  to  the  settlement  of  the  bills,  he  distinctly 
announced  to  Ellis  that  he  would  not  have  anything  more 
to  do  with  the  contract ;  that  afterward,  he  had  to  do  with 
the  store  only,  selling  the  goods  in  partnership  with  Sisson, 
until  in  January,  1859,  when  he  sold  out  his  interest  in  the 
goods  to  Sisson,  and  he  seems  since  to  have  had  no  further 
connection  with  any  of  the  property.  We  think  that,  as 
against  him,  under  the  contract  of  September  30,  1858,  T. 
B.  Ellis  is  entitled  to  a  personal  decree  for  any  deficiency, 
should  there  be  such,  for  the  satisfaction  of  his  claim  out 
of  the  proceeds  of  the  above-named  mortgaged  property 
to  the  extent  of  the  amount  of  said  goods  received  by  Sis- 
son &  Rathbun,  with  ten  per  cent  per  annum  interest 
thereon. 

Objection  is  made  that  as  Rathbun  was  not  made  a  party 
to  the  bills  filed  by  Sumner  &  Co.  and  Cable,  and  as  Cable 
does  not  complain  of  the  refusal  by  the  court  to  decree 
against  Rathbun, kand  it  only  concerns  T.  B.  Ellis,  and  he 
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lias  not  appealed,  but  Cable  only,  it  is  not  allowable  to 
Ellis  to  assign  this  cross-error  for  not  decreeing  against 
Rathbun,  that  he  can  only  assign  cross-errors  in  respect  to 
some  decree  as  between  himself  and  Cable  to  his  injury. 
After  the  consolidation  of  the  two  cases  of  Sumner  &  Co.  and 
Cable  with  that  of  T.  B.  Ellis,  the  latter  filed  an  amended 
and  supplemental  bill,  reciting  specifically  and  in  detail  all 
the  proceedings  in  the  said  three  suits,  reiterating  his  prayer 
for  relief  as  made  in  his  original  bill  filed  against  Wausfh, 
Sisson  and  Rathbun  upon  the  contract  of  September 
30th,  and  making  all  the  parties  in  interest,  Rathbun 
among  them,  defendants.  We  think  it  was  competent  on 
this  appeal  by  Cable  for  T.  B.  Ellis  to  assign  for  cross- 
error  any  decree  or  refusal  of  decree  by  the  court  below  to 
his  prejudice. 

As  respects  Henry  B.  Ellis,  there  should  have  been  no 
personal  decree  against  him  under  the  Sisson  mortgage,  as 
we  hold  it  should  be  canceled  under  the  contract  of  Sep- 
tember 30,  1858,  and  it  was  beyond  the  power  of  Waugh 
afterward  to  revive  it  against  any  one  but  himself. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Per  Curiam  :  A  rehearing  was  granted  in  this  case-upon 
petitions  therefor  on  the  part  of  T.  B.  Ellis,  Cable,  and  Sum- 
ner &  Co.  We  have  carefully  gone  over  the  case  again 
with  an  attentive  consideration  of  the  additional  arguments 
which  have  been  respectively  presented,  but  fail  to  perceive 
sufficient  reason  to  change  the  conclusion  at  which  we  before 
arrived,  and  must  still  adhere  to  our  former  opinion,  save 
in  the  following  particulars. 

It  was  there  said,  after  providing  that  Sumner  &  Co. 
should  be  first  paid,  and  Cable  next,  to  the  extent  named, 
"  Then  T.  B.  Ellis  should  be  paid  the  amount  of  his  paid- 
in  interest.  Any  surplus  remaining  should  be  paid  over  to 
Sisson,  as  the  owner  of  the  equity  of  redemption. " 
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At  the  time  of  the  making  of  the  contract  of  September 
30,  1858,  there  were  outstanding  in  the  hands  of  Reynolds 
and  Ely  the  first  two  notes  in  the  series  of  notes  amounting 
to  the  sum  of  $14,989.54,  which  the  Waugh  and  Ellis 
mortgage  was  given  to  secure,  said  two  notes  having  been 
assigned  by  Waugh  to  Reynolds  and  Ely.  These  two  notes 
appear  to  have  been  paid  by  T.  B.  Ellis  to  Reynolds  and 
Ely  subsequently  to  September  30,  1858.  In  making  dis- 
tribution of  the  proceeds  of  sale,  we  are  of  opinion  the 
amount  of  these  notes  thus  paid  after  September  30,  1858, 
should  be  added  to  the  claim  of  T.  B.  Ellis  to  be  paid  next 
after  Sumner  &  Co.  and  Cable,  and  before  the  payment  of 
anything  to  Sisson.  As  we  view  it,  it  was  the  intention  of 
the  contract  of  September  30,  1858,  that  T.  B.  Ellis  should 
be  indemnified  against  the  Waugh  and  Ellis  mortgage,  and 
any  payment  made  by  him  on  the  mortgage  debt  subsequent 
to  that  date  should  be  refunded  to  him  by  Sisson  before  the 
latter  receiving  anything  from  the  sale  of  the  mortgaged 
property. 

It  is  claimed  that  the  same  should  be  the  case  as  to  a  pay- 
ment of  $811  made  on  one  of  the  mortgage  notes,  Septem- 
ber 8,  1858.  But  we  can  not  extend  the  indemnity  beyond 
the  terms  of  the  contract,  and  must  hold  it  to  apply  only 
to  the  mortgage  as  then,  at  the  date  of  the  contract,  exist- 
ing, and  not  to  cover  any  previous  payment  on  the  mortgage 
debt,  but  only  subsequent  ones. 

In  the  former  opinion  there  is  this  remark  :  "  Of  course 
all  that  has  been  said  in  regard  to  the  priority  of  Sumner  & 
Co.  is  to  be  confined  to  the  amount  of  the  proceeds  of  the 
mill  and  mill  lot;"  in  respect  to  which,  in  the  petition  for 
rehearing  of  T.  B.  Ellis,  it  is  said  "this  modification 
could  do  Ellis  no  harm  if  the  mill  and  mill  lot  would  sell 
for  enough  to  satisfy  the  Sumner  &  Co.  claim.  If  they  do 
not  sell  for  that  amount,  then  Ellis  would  be  greatly  preju- 
diced." The  opinion  may  have  been  misapprehended  in 
this  respect.  We  do  not  regard  that  Ellis  would  be  preju- 
35  —  86th  ill. 
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diced  if  the  mill  and  mill  lot  should  not  sell  for  enough  to 
satisfy  the  Sumner  &  Co.  claim. 

We  hold  that  Waugh,  by  his  written  representation  in 
respect  to  the  Sisson  mortgage,  is  himself  estopped  to  deny 
it  to  be  a  valid  mortgage,  and  should  be  held  to  make  it  a 
good  and  valid  mortgage  so  far  as  he  may,  to  Sumner  & 
Co.  ;  and  that  is  here  done  by  allowing  to  Sumner  &  Co., 
instead  of  to  Waugh,  the  avails  of  the  sale  of  the  property 
embraced  in  the  Sisson  mortgage,  viz.,  the  mill  and  mill 
lot,  and  the  exhaustion  of  that  satisfies  and  ends  all  claim 
of  Sumner  &  Co.  with  respect  to  the  Sisson  mortgage,  and 
which  is  all  the  claim  they  have  to  assert  in  the  present 
proceeding. 

It  is  strenuously  insisted  that  Sisson,  as  against  Waugh, 
should  be  allowed  for  all  payments  made  b}^  him  of  indebted- 
ness of  Waugh,  and  Waugh  and  Sisson,  amounting  to  some 
$7,000.  If  what  was  before  said  in  that  regard  is  not  to  be 
accepted  as  a  satisfactory  answer  upon  this  point,  we  deem 
it  sufficient,  further,  to  remark  that  the  proof  shows  a  full 
settlement  was  had  between  Sisson  and  Waugh  with  respect 
to  such  payments,  and  a  small  balance  found  to  be  due  in 
favor  of  Sisson,  which  Waugh  paid  and  took  a  receipt  in 
full,  and  was  so  judicially  determined  in  a  suit  at  law  brought 
by  Waugh  against  Sisson  in  the  district  court  of  Douglas 
county,  Nebraska,  where  such  payments  were  pleaded  in 
set-off  by  Sisson.  We  find  nothing  in  the  relation  of  par- 
ties which  should  have  precluded  the  making  of  such  set- 
tlement. 

As  Waugh,  on  October  11,  1859,  under  the  advice  of 
counsel,  made  an  indorsement  of  $3,502.52  on  one  of  the 
mortgage  notes  of  T.  B.  Ellis  to  Waugh  and  H.  B.  Ellis, 
as  beins:  for  store  and  chattels  returned  to  T.  B.  Ellis  Oc- 
tober  1,  1858,  it  is  claimed  on  the  part  of  Eathbun  that 
thereby  T.  B.  Ellis  received  pay  for  the  goods,  and  that  a 
personal  decree  against  Eathbun  for  the  value  of  the  goods 
in  favor  of  Ellis  would  be  a  double  payment  to  the  latter 


1877.]  Brooks  v.  Kearns.  547 

Syllabus. 

for  the  goods.  But  by  the  contract  of  September  30,  1858, 
as  we  find,  Ellis  was  to  be  paid  for  his  "  paid-in  interest" 
in  the  property,  including  the  store,  $10,000  more  or  less 
as  it  should  appear  to  be,  and,  in  addition  thereto,  his  mort- 
gage to  Waugh  and  Ellis  was  to  be  discharged,  or  he  in- 
demnified in  respect  thereto  ;  so  that  any  satisfaction  in  part 
or  whole  of  that  mortgage  debt  would  be  no  payment  of  the 
sum  contracted  to  be  paid  for  the  goods.  If,  upon  the  ref- 
erence to  the  master,  it  should  be  found  that  the  "  paid-in 
interest"  of  T.  B.  Ellis  in  the  store  was  less  than  the 
amount  of  the  goods  received  by  Sisson  and  Rathbun,  then 
any  personal  decree  against  Rathbun  should  only  be  to  the 
extent  of  such  paid-in  interest  in  the  store. 


William  H.  Brooks,  Jr., 

v. 
Catharine  Ewing  Kearns. 


1.  Deed  —  married  woman  to  her  husband,  void.  Under  the  laws  in  force  in 
1866,  a  deed  for  real  estate  made  by  a  married  woman  directly  to  her  husband 
was,  and  is,  absolutely  void,  and  such  a  deed,  being  void  at  law,  will  not  be  en- 
forced against  her  in  equity. 

2.  Chancery  jurisdiction" — removal  of  cloud  on  title.  Where  the  claim 
of  an  adverse  party  to  land  is  valid  upon  the  face  of  the  instrument  under  which 
it  arises,  and  it  requires  the  establishment  of  extrinsic  facts  to  show  the  sup- 
posed conveyance  to  be  inoperative  and  void,  a  court  of  equity  has  jurisdiction 
to  set  it  aside  as  a  cloud  upon  the  real  title  to  the  land,  and  order  the  same  to 
be  delivered  up  and  canceled. 

3.  Attorney — power  to  bind  client  by  contract.  A  party  will  not  be  bound 
by  a  contract  made  by  her  attorney  employed  to  prosecute  or  defend  a  suit  for 
divorce,  in  respect  to  her  property,  where  such  contract  is  made  out  of  court 
and  is  not  made  a  part  of  the  decree  in  the  suit,  without  proof  of  authority  in  the 
attorney  to  bind  such  party,  or  her  acquiescence  in  the  same  after  knowledge  of 
the  fact.  There  is  no  presumption  of  authority  in  such  case,  but  the  burden 
of  proof  rests  on  the  party  alleging  authority,  to  show  that  fact. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  County ; 
the  Hon.  William  W.  Farwell,  Judge,  presiding. 
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Mr.  Edmund  S.  Hole-rook,  for  the  plaintiff  in  error. 

Messrs.  Ayer  &  Kales,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Prior  to  the  marriage  of  complainant  with  defendant  in 
1860,  and  in  view  of  that  event  soon  to  take  place,  the  prop- 
erty which  is  the  subject  of  this  litigation,  together  with 
other  real  property  situated  in  other  States,  was  conveyed  to 
a  trustee  for  the  benefit  of  complainant,  and  by  joining  in 
the  execution  of  the  deed  defendant  signified  his  consent  to 
its  provisions,  and  accepted  the  same  in  lieu  of  "  all  right 
or  claim  he  might  have  in  the  estate  of  his  intended  wife." 
What  the  conditions  of  the  original  trust  were  do  not  appear 
from  anything  in  the  record.  Afterwards,  in  1861,  the 
trustee  released  unto  complainant  all  the  property  he  had 
not  sold  embraced  in  the  deed,  referring  as  authority  for  so 
doing  to  a  decree  of  court  wherein  it  was  ordered  the  "  deed 
of  trust  should  be  reformed  and  made  a  simple  deed  of 
trust." 

It  appears  a  party  was  desirous  of  buying  these' Chicago 
lots,  and  was  willing  to  give  $6,000  for  them,  and  according 
to  defendant's  theory  of  the  case,  complainant  was  willing 
and  anxious  to  sell,  but  he  declined  to  join  with  her  in  the 
sale,  and  for  that  reason  it  could  not  be  effected.  There- 
upon he  says  he  concluded  a  bargain  with  his  wife  for 
these  lots  at  $3,500,  the  reduced  price  being  accepted  in 
consideration  of  the  interest  of  their  children  in  the  prop- 
erty. Complainant,  however,  denies  any  and  all  recollec- 
tion of  any  proposition  on  the  part  of  the  husband  to  buy 
this  or  any  other  of  her  real  property. 

But  it  seems  a  deed  was  made  by  complainant  on  October 
17,  1866,  conveying  these  lots  directly  to  her  husband,  was 
acknowledged  before  an  officer,  and  was  afterwards  recorded. 
Defendant  insists  he  paid  complainant  $3,500  in  money 
at  the  making  and  delivering  of  this  deed  to  him  as  the 
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consideration  agreed  upon  for  the  property,  but  this  she 
most  unequivocally  and  positively  denies. 

The  next  year  such  proceedings  were  had,  in  a  court  of 
competent  jurisdiction  in  the  State  of  Indiana,  that  the  par- 
ties were  divorced.  To  the  original  bill  defendant  had  filed 
an  answer  and  cross-bill,  charging  his  wife  with  a  want  of 
fidelity  to  her  marriage  vows.  But  before  any  trial  was 
had,  counsel  for  the  parties  came  to  an  agreement  by  which 
the  original  papers  were  all  withdrawn,  and  complainant 
exhibited  a  new  bill  simply  charging  defendant  with  deser- 
tion, to  which  no  defense  was  interposed  and  a  decree  passed 
by  default.  .That  agreement  was  reduced  to  writing,  was 
signed  by  counsel,  but  not  by  either  complainant  or  defend- 
ant, nor  is  there  the  slightest  allusion  to  it  in  the  decree  of 
the  court.  One  clause  of  that  agreement  provided  defend- 
ant should  "  retain  all  the  personal  property  he  had  or 
has,  and  all  real  estate,  except  lot  479,  however  received." 
Within  a  short  time  after  the  divorce  was  ©ranted  this  bill 
was  filed  to  set  aside  the  deed  made  by  complainant  to 
defendant,  on  the  ground  it  was  absolutely  void,  and  it  not 
appearing  on  the  face  of  the  deed  the  grantor  was  at  the 
time  the  wife  of  the  grantee,  it  was  charged  it  was  a  cloud 
upon  the  title  that  seriously  impaired  the  value  of  the  prop- 
erty. 

The  deed  made  on  October  17,  1866,  by  complainant  to 
defendant,  who  was  then  her  husband,  for  the  property  in 
controversy,  was  absolutely  void  under  our  laws.  It  was 
only  by  the  enabling  laws  that  a  married  woman  could  con- 
vey her  real  property,  and  the  statute  then  in  force  made  it 
imperative,  to  do  so,  she  must  join  with  her  husband  in  exe- 
cuting the  deed.  Of  course  that  could  not  be  done  in  a 
conveyance  directly  to  her  husband,  as  this  deed  was.  Our 
understanding  is,  a  deed  of  a  married  woman  void  at  law 
will  not  be  enforced  against  her  in  equity.  This  principle 
has  frequently  been  declared  in  the  decisions  of  this  court. 
Rogers  v.  Higgins,  48  111.  211,  and  cases  cited. 

Objection  taken  to  the  jurisdiction  of  a  court  of  chancery 


550  Brooks  v.  Kearns.  [Sept.  T. 

Opinion  of  the  Court. 

to  hear  and  determine  this  bill  is  not  maintainable.  Coun- 
sel may  be  right  in  the  view  he  suggests  of  the  meaning  of 
the  act  of  1869,  giving  increased  jurisdiction  to  courts  of 
chancery  to  hear  and  determine  bills  to  quiet  titles  and  re- 
move clouds  from  titles  to  real  estate  ;  but  this  decree  can  be 
sustained  on  the  principle  declared  in  Reed  v.  Tyler,  56  111. 
288.  Where  the  claim  of  an  adverse  party  to  land  is  valid 
upon  the  face  of  the  instrument,  and  it  requires  the  estab- 
lishment of  extrinsic  facts  to  show  the  supposed  conveyance 
to  be  inoperative  and  void,  a  court  of  equity  may  interfere 
to  set  it  aside  as  a  cloud  upon  the  real  title  to  the  land,  and 
order  the  same  to  be  delivered  up  and  canceled.  That  is 
this  precise  case.  It  does  not  appear  on  the  face,  or  else- 
where in  the  deed,  that  complainant  was  the  wife  of  the 
grantee  when  she  executed  it.  That  fact  must  be  estab- 
lished by  extrinsic  evidence,  and  when  that  is  done,  the 
deed  is  shown  to  be  inoperative  and  void.  Our  conclusion 
is  the  court  had  jurisdiction  to  hear  the  cause,  and  that 
it  was  well  exercised. 

No  equities  arise  in  favor  of  defendant  as  in  favor  of  a 
purchaser  for  a  valuable  consideration.  While  defendant 
insists  he  paid  complainant  $3,500  in  cash  for  these  lots, 
which  she  ought  in  conscience  to  return  to  him  before  she 
can  in  any  event  deprive  him  of  the  title  he  claims  under 
the  deed,  the  testimony  is  so  conflicting  we  can  not  say  that 
fact  is  established  by  any  satisfactory  evidence.  Complain- 
ant is  positive  she  never  had  that  amount  of  money  at  one 
time  in  her  life,  and  her  unequivocal  denials  are  not,  in  our 
opinion,  overcome  by  anything  in  the  testimony. 

The  only  point  in  the  case  about  which  there  can  be  any 
doubt  is  whether  complainant  is  estopped  by  anything  in 
the  contract,  made  on  her  behalf  during  the  progress  of 
the  divorce  suit,  from  asserting  title  to  this  property  as 
against  her  former  husband.  No  allusion  is  made  in  that 
agreement  to  this  particular  property  by  description  or  loca- 
tion, and  whether  counsel  who  acted  for  the  parties  had  any 
knowledge  of  its  existence  does  not  appear.     In  some  re- 


1877.]  Brooks  v.  Kearns.  551 

Opinion  of  the  Court. 

spects  the  agreement  is  obscure,  and  what  property  was 
really  intended  to  be  embraced  in  it#  can  only  be  known 
from  extrinsic  evidence,  and  we  can  not  know,  certainly 
from  anything  in  the  record,  the  parties  were  contracting  in 
regard  to  this  property. 

But  there  is  another  view.  The  contract  was  never  shown 
to  complainant,  nor  does  it  appear  she  ever  gave  her  coun- 
sel, acting  on  her  behalf,  any  authority  to  make  such  a  con- 
tract for  her.  She  certainly  never  acquiesced  in  it  after  the 
knowledge  of  its  existence  came  to  her.  Had  the  agree- 
ment been  made  a  part  of  the  decree  of  court,  in  the 
divorce  case,  presumptions  would  be  indulged  as  to  the 
authority  of  the  solicitors  in  the  premises ;  but  this  is  an 
agreement  made  out  of  court,  and  we  are  not  aware  any 
presumptions  arise  as  to  the  authority  of  counsel  to  make  it 
on  behalf  of  their  respective  constituents  —  that  is  a  matter 
of  evidence,  and  the  party  alleging  the  existence  of  author- 
ity to  bind  the  principals  takes  upon  himself  the  burden  of 
proving  that  fact.  This  contract,  at  most,  is  of  doubtful 
propriety,  and  we  have  no  inclination  to  place  any  construc- 
tion upon  the  testimony  offered  to  sustain  it,  more  favor- 
able than  it  will  reasonably  bear.  There  is  nothing  in  the 
circumstances  that  makes  it  imperative  on  us  to  do  so.  It 
was  her  separate  property,  and  when  the  marital  relations 
between  complainant  and  defendant  were  dissolved  it  was 
but  just  she  should  have  back  that  which  had  been  her  own. 

The  decree,  in  our  opinion,  is  just,  and  ought  to  be 
affirmed,  which  is  done. 

Decree  affirmed. 
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Warren  Spear 

v. 

John  Griffith,  Jr. 

1.  Purchase —  whether  party  takes  as  a  gift  or  as  a  purchase.  "Where  a 
father,  in  advanced  years  and  in  anticipation  of  his  death,  conveyed  his  farm 
to  one  of  his  sons,  to  be  paid  for  in  a  conveyance  of  a  part  to  another  son,  and 
brother  of  the  grantee,  and  a  part  by  note  and  mortgage,  and  the  balance  of 
the  price  was  to  be  a  gift,  it  was  held  that  the  son  took  as  a  purchaser.  The 
conveyance  was  not  a  gift,  but  there  was  a  gift  of  a  part  of  the  purchase 
money. 

2.  Consideration" — moral  obligation.  Where  a  father  conveys  land  to  his 
son,  which  is  taken  as  containing  so  many  acres  as  the  basis  for  fixing  the  price 
to  be  paid,  on  the  faith'of  which  the  son  executes  his  note  and  mortgage  for 
the  balance  due,  a  moral  obligation  will  be  created  upon  the  father  to  pay  for 
any  deficiency  in  the  land,  and  it  will  support  a  promise  on  his  part  to  make 
compensation  for  the  deficiency,  which  may  be  enforced. 

3.  Chancery — remedy  at  law.  On  bill  to  reform  a  deed  for  mistake  in 
describing  the  land,  and  for  relief  on  account  of  a  deficiency  in  the  quantity  of 
the  land  sold,  filed  against  the  executor  and  heirs  of  the  grantor,  the  court 
may  properly  require  the  price  of  such  deficiency  to  be  deducted  out  of  the 
price  still  to  be  paid,  instead  of  requiring  the  grantee  to  file  his  claim  against 
the  estate. 

4.  Mistake —  of  the  relief  and  terms.  Where  a  deed  by  mistake  leaves  out 
a  part  of  the  land  intended  to  be  conveyed,  and  describes  lands  nefer  owned  by 
the  grantor,  it  is  not  error  to  require  the  representatives  of  the  grantor  to  con- 
vey the  land  erroneously  left  out  of  the  deed  without  a  corresponding  convey- 
ance by  the  grantee  of  the  land  erroneously  included  in  his  deed,  as  the  allega- 
tions in  the  bill  and  decree  will  always  protect  the  executor  and  heirs  or 
devisees  of  the  grantor  against  any  action  on  the  covenants  in  the  original  deed 
as  to  the  land  erroneously  included  therein. 

5.  Chancery  practice  —  relief  under  cross-bill.  On  bill  to  correct  a  deed 
for  a  mistake  in  the  description  of  the  land,  relief  may  be  granted  without  at 
the  same  time  correcting  the  mortgage  given  to  secure  a  small  part  of  the 
purchase  money,  in  which  the  same  mistake  occurs,  although  its  reformation 
is  sought  on  cross-bill.  The  mortgage  may  afterwards  be  reformed  under  the 
cross-bill,  on  notice. 

Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 


Mr.  C.  D.  F.  Smith,  for  the  appellant. 
Mr.  J.  H.  Mayborne,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Appellant  is  the  sole  executor  of  the  last  will  of  John 
Griffith,   Sr.,   deceased,   and  appellee  is  the  elder  son  of 
deceased. 

In  November,  1869,  deceased  was  the  owner  of  a  farm 
containing  in  fact  about  208.72  acres,  which  he  supposed 
contained  217.39  acres,  and  which  he  considered  was  worth 
about  $50  per  acre. 

Being  advanced  in  years,  in  anticipation  of  his  decease 
and  with  a  view  of  distributing  his  property,  he  made  an 
arrangement  with  appellee,  and   his   other   son,   Edmond 
Griffith,  by  which  he  sold  and  conveyed  to  appellee  the 
whole  of  his  farm,  at  the  price  of  $10,869.50,  to  be  paid 
as  follows  : 

By  184.12  acres,  he  was  to  convey  to 

Edmond,  at     .......     .  $3,340.00 

By  his  own  note  and  mortgage,  payable 
eighteen  months  after  his  or  their 
death, 5,184.00 

$8,524.00 
The  balance  of  the  purchase  money  was 

a  gift  to  appellee, 2,345.50 


$10,869.50 
Appellee  conveyed  the  land  in  question  to  Edmond,  and 
gave  the  mortgage  and  note  for  $5,184,  and  this  on  the 
ground,  as  supposed,  that  he  had  left  in  him  about  133.27 
acres  of  the  land.  As  a. part  of  the  same  arrangement,  the 
father  took  from  his  son  Edmond  his  note  and  a  mortgage 
upon  the  land  so  conveyed  to  him  for  the  sum  of  $1,016. 
The  residue  of  the  price  of  his  land,  $3,340,  was  paid  by  a 
gift  on  the  part  of  the  father,  of  the  same,  which  amounted 
to  $2,324.  The  father  then  made  a  will,  by  which  he  gave, 
in  special  bequests,  $6,200,  being  the  amount  of  these  two 
mortgages  ($5,184  and   $1,016),  $6,200,  to  several  devi- 
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sees,  giving  to  each  of  his  daughters  $2,000,  and  his  per- 
sonal property  was  to  be  distributed  pro  rata  among  these 
devisees.  On  examination  it  was  afterwards  found  that  the 
portion  of  the  land  which  appellee  had  not  conveyed  to 
Edmond  did  not  contain  133.27  acres,  and  was  supposed  to 
fall  short  of  it  by  about  nine  acres.  When  this  came  to 
the  knowledge  of  the  father  of  appellee  he  at  once  declared 
to  appellee  that  he  would  make  it  right.  He  declined  to 
make  new  papers  for  the  purpose  of  adjusting  it,  but  prom- 
ised to  pay  appellee  for  the  amount  of  land  which  was  lack- 
ing, saying  he  had  personal  property  sufficient  for  that  pur- 
pose. He  died,  however,  soon  after,  and  without  making 
such  payment  or  any  special  provision  therefor.  It  was 
also  discovered  that,  in  preparing  the  deed  made  to  appellee 
of  all  the  land,  an  error  had  occurred  by  which  a  portion  of 
the  land  intended  to  be  conveyed  was  not  embraced  in  the 
deed,  and  a  portion  of  other  land  was  embraced  in  the  deed 
which  the  father  of  appellee  did  not  own,  afid  which  was 
not  intended  to  be  embraced  in  the  deed. 

This  was  a  bill  in  chancery,  brought  by  appellee  against 
appellant  as  executor,  and  against  the  other  heirs  and  devi- 
sees of  deceased,  asking  that  the  erroT  in  the  deed  as  to 
description  should  be  so  corrected  as  to  convey  the  land 
which  it  was  intended  should  be  conveyed,  and  to  exclude 
that  which  was  erroneously  included  in  the  deed  by  mis- 
take ;  and  also  asking  that  appellee  should  be  allowed  a 
credit  upon  his  note  and  mortgage  of  an  amount  equal  to 
the  price  of  so  much  land  as  was  found  lacking.  No  objec- 
tion was  interposed  by  any  of  the  defendants  to  the  correc- 
tion sought  in  the  description  of  the  deed,  but  appellant 
denied  the  right  of  complainant  to  relief  on  account  of  the 
deficit  in  the  quantity  of  land.  Upon  a  careful  survey, 
made  afterwards,  it  was  found  that  after  correcting  the 
description  in  the  deed  and  deducting  the  land  conveyed  to 
Edmond,  the  appellee  would  have  left  land  amounting  in 
all  to  124.60  acres,  which  shows  a  deficit  from  the  amount 
supposed  to  be  granted  to  appellee  of  8.67  acres. 
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The  surveyor  makes  the  deficit  8.77  acres.  This  dis- 
crepancy of  0.10  acres  results  from  the  fact  that  the  several 
amounts  given  in  the  deed  made  by  the  father  to  appellee, 
being  added,  make  217.59  acres;  but  the  fact  seems  to 
have  been  overlooked  that  the  price  of  the  whole  land  was 
to  be  $50  per  acre,  and  the  entire  price  stated  in  that  deed 
was  $10,869.50,  which  is  the  exact  amount  of  the  whole 
price  of  217.39  acres  at  $50  per  acre.  From  this  it  is  ap- 
parent that,  by  some  mistake  (probably  in  computing  the 
amounts  named  in  the  deed),  the  appellee  and  his  father 
supposed  that  the  amount  of  land  about  which  they  were 
bargaining  was  217.39  acres,  and  not  217.59  as  shown  on 
the  face  of  the  deed. 

The  real  deficit,  then,  between  the  land  which  appellee 
gets  when  his  deed  is  corrected,  and  the  amount  he  and  his 
father  supposed  he  was  to  have,  was  in  fact  8.67  acres,  and 
not  8.77  acres,  as  stated  by  the  surveyor  and  found  by  the 
circuit  court. 

Two  questions  are  thus  presented :  first,  did  appellee 
take  this  land  by  gift  or  by  purchase,  and,  if  by  purchase, 
is  he  entitled  to  have  the  compensation  sought  on  account 
of  such  deficit ;  and,  second,  what  is  the  proper  amount  of 
compensation  to  be  made? 

On  a  careful  consideration  of  all  the  evidence  it  seems  to 
us  plain  that  appellee  took  as  a  purchaser.  The  transaction 
involves  both  a  gift  and  a  contract.  The  conveyance  of  the 
land  was  for  a  full  price.  That  full  price  is  stated  in  the 
deed  as  the  consideration  of  the  conveyance.  A  portion  of 
that  price  was  paid  by  a  conveyance  of  a  part  of  the  land 
at  a  given  price  to  Edmond  at  the  request  of  the  grantor ; 
a  portion  of  that  price  was  provided  to  be  paid  by  the  note 
and  mortgage  for  $5,184,  and  a  portion  of  that  full  price 
was  discharged  and  regarded  as  fully  paid  by  a  gift  of  that 
date  of  that  amount  made  by  his  father  to  appellee.  The 
conveyance  of  the  land  was  not  the  gift.  The  gift  consisted 
in  the  discharge  of  $2,345.50  of  the  price  named  in  the 
deed. 
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As  to  every  part  of  the  whole  farm,  appellee  was  a  pur- 
chaser ;  as  to  part  of  the  price,  he  was  a  donee.  When  the 
deed  of  appellee  was  made  to  Edmond,  and  when  the  mort- 
gage and  note  for  $5,184  were  executed  and  accepted,  the 
gift  of  the  balance  of  the  price  was  a  gift  completed ;  not 
a  gift  to  be  made,  but  a  gift  fully  executed.  It  could 
not  after  that  be  lawfully  retracted.  Had  the  deed  con- 
tained an  express  covenant  as  to  the  amount  of  the  land 
conveyed,  and  had  an  action  been  brought  by  appellee 
against  his  father,  for  the  breach  of  such  covenant  by  rea- 
son of  this  deficit  in  quantity,  it  would  have  been  no  de- 
fense to  say  that  part  of  the  consideration  consisted  of  a 
gift  by  the  father  to  the  son. 

In  this  case  there  is  no  such  covenant,  but  the  supposed 
number  of  acres,  taken  at  an  agreed  price,  was  taken  as  the 
basis  in  fixing  the  amount  of  the  note  and  mortgage.  On 
the  faith  of  that  hypothesis  the  note  and  mortgage  were 
made.  Whether  out  of  this  arose  a  legal  obligation  upon 
the  father  to  pay  for  the  deficit  it  is  not  necessaiy  here  to 
inquire.  A  moral  obligation  was,  beyond  all  doubt,  thus 
created.  This  moral  obligation  the  vendor  recognized  in 
his  life,  and  in  consideration  thereof  promised  appellee  to 
make  to  him  compensation  out  of  his  personal  estate. 

This  promise  created  a  legal  obligation  which  appellee  is 
entitled  to  enforce  against  the  executor,  heirs,  or  devisees. 

The  question  as  to  the  proper  amount  of  such  compensa- 
tion remains. 

The  price  of  the  whole  land,  as  we  have  seen,  was 
$10,869.50;  the  agreed  value  of  the  land  conveyed  to 
Edmond  was  $3,340,  leaving  $7,529.50  as  the  price  at 
which  the  residue  was  taken  by  appellee,  and  he  supposed 
that  he  was  to  have  for  this  sum  133.27  acres,  by  which  he 
was  to  take  that  amount  of  land  at  $56.50  per  acre.  The 
record  shows  that  that  part  of  the  land  in  which  the  deficit 
occurs  is  equal  in  value  to  the  average  value  of  the  whole 
of  appellee's  land,  embracing  the  improvements.  The 
deficit  in  value  then  was,  that  of  8.67  acres,  at  $56.50  per 
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acre,  and  amounted  to  the  sum  of  $489.85.  The  decree 
of  the  circuit  court  fixed  the  amount  of  this  compensation 
at  $436.85,  which  is  less  than  the  real  value  of  the  deficit, 
computed  at  the  purchase  price,  by  the  sum  of  $53.  Of  this 
appellee  does  not  complain,  and  by  this  appellant  is  not  in- 
jured.    The  decree  can  not  be  reversed  for  this  inaccuracy. 

It  is  said  the  amount  should  have  been  filed  as  a  claim 
against  the  estate.  It  is  much  more  appropriate  that  it 
should  be  deducted,  by  recoupment,  from  the  price  to  be 
paid  for  the  land. 

Appellant  insists  that  it  was  error  to  require  of  the  rep- 
resentatives of  the  grantor  a  convej^ance  to  appellee  of  the 
parts  erroneously  left  out  of  his  deed,  without  a  corres- 
ponding conveyance  by  appellee  to  them  of  the  parts  er- 
roneously included  in  the  deed.  We  see  no  force  in  this 
position.  Appellee  has  no  title  in  these  parcels  whatever, 
and  no  possession,  and  appellant  has  no  right  to  a  title  to 
any  part  of  them  ;  and  as  to  the  covenants  in  the  original 
deed  relating  in  terms  to  this  outside  land,  the  allegations 
of  the  bill,  and  the  decree  as  it  is,  will  always  serve  as  a 
protection  to  the  executors,  heirs  and  devisees  against  any 
action  on  that  account  upon  the  covenants. 

Again,  it  is  said  the  court  erred  in  not  reforming  the 
mortgage  under  the  cross-bill.  The  decree  is  silent  upon 
this  subject,  and  does  not  dispose  of  that  question  one  way 
or  another.  If  it  should  be  necessary,  in  the  enforcement 
of  paj'ment  of  the  small  balance  of  the  mortgage  debt,  for 
the  executors  to  resort  to  the  mortgage,  the  appellant,  on 
notice  and  application  to  the  circuit  court,  can  have  his 
cross-bill  disposed  of,  the  mortgage  reformed  and  prosecuted 
to  foreclosure.  A  reversal  of  this  decree  is  not  at  all  neces- 
sary to  that  end. 

Finding  no  error  in  this  record  of  which  appellant  has 
reason  to  complain,  the  decree  of  the  circuit  court  must  be 
affirmed. 

Decree  affirmed. 
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Charles  Blasey  et  at. 

v. 

William  Delius. 

Alteration  of  deed  —  clear  proof  required.  A  certified  copy  of  amort- 
gage,  the  original  being  lost,  can  not  be  impeached  on  the  ground  of  an  altera- 
tion of  the  original,  before  recording,  by  inserting  a  release  of  the  homestead 
right,  except  upon  clear  and  convincing  evidence.  In  the  absence  of  such 
proof  it  will  be  presumed  that  the  copy  is  a  precise  transcript  of  the  original 
as  it  was  executed  and  recorded. 

Appeal  from  the  City  Court  of  Aurora ;  the  Hon.  Frank 
M.  Annis,  Judge,  presiding. 

This  was  a  bill  in  equity  filed  by  William  Delius  agaiust 
Charles  Blasey  and  Margaret  Blasey,  his  wife,  to  foreclose  a 
mortgage. 

Mr.  B.  F.  Parks  and  Mr.  A.  G.  McDole,  for  the  appel- 
lants. 

Messrs.  Brown  &  South  worth,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  foreclose  a  mortgage  on  real  estate, 
given  to  secure  a  debt  of  $3,400.  On  a  hearing  in  the  court 
below  a  decree  was  rendered  in  conformity  with  the  prayer 
of  the  bill,  and  the  defendants  appeal  to  this  court  and  ask 
a  reversal. 

It  appears  from  the  evidence  that  a  notary  public  drew  a 
mortgage  containing  a  power  of  sale  ;  but  when  the  parties 
came  to  execute  it  Blasey  objected  to  its  containing  that 
clause,  and  destro}^ed  it.  The  notary  then  drew  another, 
omitting  that  clause,  which  was  executed  and  recorded.  Of 
these  facts  there  seems  to  be  no  dispute.  On  the  trial,  proof 
of  the  loss  of  the  original  was  made,  and  a  duly  certified 
copy  from  the  record  of  mortgages  was  read  in  evidence. 
From  this  copy  it  appears  that  there  was  in  the  body  of 
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the  instrument  a  clause  releasing  the  right  to  claim  a  home- 
stead in  the  premises,  and  the  officer  certifies  in  the  acknowl- 
edgment that  they,  the  grantors,  had  released  their  home- 
stead right.  It  is  now  claimed  that  the  mortgage,  after  it 
was  acknowledged,  was  altered  so  as  to  release  the  home- 
stead, and  then  recorded.  That  when  executed  it  contained 
no  such  release.  This  was  the  defense  on  the  hearing 
below,  and  is  the  ground  urged  in  this  court  for  a  reversal. 
A  careful  examination  of  the  evidence  in  the  record  shows 
a  total  failure  of  the  defense.  There  is  no  witness  that  tes- 
tifies to  the  fact,  or  to  facts  that  overcome  the  almost  conclu- 
sive evidence  afforded  by  the  copy  of  the  instrument,  that 
it  is  as  the  instrument  was  executed.  Mrs.  Blasey  does  not 
claim  that  she  read  the  mortgage,  but  insists  she  did  not 

Co7 

know  its  contents,  and  that  she  would  not  have  executed  it 
had  she  known  it  contained  a  release  of  homestead  rights. 
Blasey  does  testify  that  he  read  the  mortgage,  but  he  does 
not  say  that  it  contained  no  such  release. 

Nichols  says  he  explained  to  Mrs.  Blasey  the  contents  and 
nature  of  the  instrument.  He  and  the  mortgagees  deny  all 
effort  to  impose  upon  or  defraud  her  in  its  execution.  In 
fact,  we  find  no  evidence  tending  to  overcome  the  presump- 
tion that  the  mortgage  was  executed  precisely  as  shown  by 
the  certified  copy.  Blasey  in  his  testimony  says  the  prop- 
erty was  worth  very  largely  more  than  the  mortgage,  and  if 
so,  we  can  well  understand  why  he  would  object  to  give  a 
power  of  sale,  as  it  might  lead  to  great  sacrifice  and  loss  on 
its  being  sold  without  redemption  ;  but,  if  he  is  correct  in 
his  estimate  of  its  value  at  that  time,  he  of  course  did  not 
expect  that  he  would  be  compelled  to  lose  the  property  on 
a  sale  with  redemption,  as  he  could  sell,  redeem,  and  have  a 
large  surplus  left.  Hence,  he  would  be  indifferent  as  to  the 
release  of  the  right  to  retain  a  homestead. 

Again,  one  of  the  mortgagees  swears  that  the  Minkler 
house  was  left  out,  so  that,  if  the  property  should  not  be  re- 
deemed, appellants  would  have  a  home,  and  that  he  so  said 
to  Mrs.  Blasey  at  the  time  the  transaction  was  consum- 


560  Cox  v.  Jordan.  [Sept.  T. 

Syllabus. 

mated.  Nor  is  this  evidence  in  anywise  contradicted  or 
impeached.  The  entire  evidence  in  the  record  fails  to  im- 
peach or  even  raise  a  suspicion  of  the  fairness  of  the  trans- 
action. Even  the  evidence  of  appellants,  when  considered 
without  reference  to  the  testimony  adduced  by  appellee, 
does  not  overcome  the  presumption  that  the  copy  of  the 
mortgage  is  a  precise  transcript  of  the  original  as  it  was 
executed  and  delivered. 

If  Blasey  is  not  mistaken  as  to  the  value  of  the  property 
at  the  time,  no  possible  motive  is  perceived  for  the  Deliuses 
to  commit  such  a  forgery.  According  to  his  estimate  they 
wrere  amply  secured  without  a  release  of  the  right  of  home- 
stead, and  there  could  have  been  no  sufficient  motive  to  in- 
duce the  commission  of  the  crime,  even  if  there  were  no 
other  considerations  preventing  it. 

An  instrument  of  this  character  can  only  be  impeached  on 
clear  and  convincing  evidence.  In  this  case  there  is  not  such 
testimony,  but  an  entire  want  of  it.  Here  is  a  mortgage 
executed  and  recorded,  with  a  release  of  homestead,  notice 
to  Blasey  as  well  as  all  others,  and  tha  evidence  fails  to  show 
that  he  ever  claimed  that  there  was  any  change  in  the  mort- 
gage until  it  comes  to  be  foreclosed,  which  would  indicate 
that  this  is  but  an  afterthought. 

The  evidence  fully  sustains  the  decree  rendered  by  the 
court  below,  and  it  must  be  affirmed. 

Decree  affirmed. 


John  J.  Cox 

v. 

Henry  M.  Jordan. 


1.  Distress  eor  rent  —  set-off  must  be  pleaded.  In  a  distress  for  rent, 
where  the  defendant  pleads  no  rent  in  arrears  only,  the  defendant  can  not 
recover  judgment  for  damages  in  his  favor  upon  any  state  of  proof.  To  author- 
ize this  he  must  plead  a  set-off  either  specially  or  give  notice  thereof  under 
the  general  issue. 
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2.  Same  —  set-off  by  plaintiff  to  defendant's  counter  claim.  An  action  by 
distress  is  for  rent  due  only,  and  unless  the  defendant  opens  the  door  to  the  in- 
vestigation of  other  matters  by  pleading  a  set-off,  the  rent  alone  is  the  proper 
subject  matter  of  the  suit,  and  to  this  the  proof  should  be  confined.  But  if  the 
tenant  pleads  a  set-off,  the  landlord,  by  way  of  replication,  may  plead  any 
matter  of  defense,  such  as  a  set-off,  the  same  as  if  he  were  sued  as  defendant ; 
but  the  landlord,  in  such  case,  can  not  recover  for  any  excess  of  his  set-off  over 
that  of  the  tenant.  The  prayer  for  judgment  in  such  replication  should  be  as 
claimed  in  the  declaration. 

3.  Statute  • — allowing  tenant  to  plead  set-off.  The  statute  giving  the  tenant 
in  a  distress  for  rent  the  right  to  avail  of  a  set-off  was  intended  to  apply  only  to 
cases  where,  upon  a  fair  adjustment  of  all  counter  claims  other  than  the  rent, 
the  landlord  will  be  indebted  to  the  tenant,  and  in  such  case  gives  the  tenant 
the  benefit  of  his  claim  on  such  balance. 

4.  Distress  —  amending  declaration.  The  plaintiff  in  a  suit  by  distress  for 
rent  has  not  the  right  to  so  amend  his  declaration  as  to  make  it  embrace 
claims  and  demands  other  than  the  rent,  or  to  make  proof  thereof  under  such 
amendment,  although  the  defendant  has  pleaded  a  set-off. 

Appeal  from  the  Circuit  Court  of  Grundy  County ;  the 
Hon.  Josiah  McEoberts,  Judge,  presiding. 

Messrs.  Hill  &  Dibell,  for  the  appellant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Appellant  instituted  proceedings  in  the  Circuit  Court, 
against  appellee,  under  section  17  of  chapter  80  of  the 
Bevised  Statutes  of  1874,  by  filing  with  the  clerk  thereof  a 
copy  of  a  distress  warrant,  with  an  inventory  of  the  prop- 
erty levied  upon,  which  was  a  warrant  against  the  goods  of 
appellee  for  rent  claimed  by  appellant  to  be  due  and  in 
arrear  to  him  as  landlord  of  appellee. 

A  summons  was  issued  as  provided  in  section  18  of  that 
act,  which  was  duly  served  upon  appellee,  who  appeared  and 
pleaded  "  no  rent  in  arrear." 

After  this  plea  was  interposed,  appellant,  by  leave  of 
court,  filed  the  common  counts  in  assmnpsit  as  an  amend- 
ment to  the  distress  warrant,  and  to  this  appellee  pleaded 
non  assumpsit. 

The  issues  thus  formed  were  by  agreement  submitted  to 
the  court  for  trial  without  a  jury,  and,  after  hearing  the 
36  — 86th  ill. 
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proofs  and  arguments,  the  court  ordered  "  that  plaintiff's 
declaration  in  assumpsit  and  defendant's  plea  of  general 
issue  be  stricken  from  the  files,"  and  then  the  court  found 
the  issue  for  defendant  and  assessed  his  damages  at  $36.03, 
for  which  judgment  was  rendered  in  favor  of  the  defendant 
and  against  the  plaintiff,  and  plaintiff  appeals  to  this  court. 

The  proofs  are  not  preserved  in  the  record.  The  ground 
upon  which  the  declaration  in  assumpsit ,  and  plea,  were 
stricken  from  the  files  is  not  shown  by  the  record.  It  may 
be  that  the  leave  of  the  court  to  file  them  may  have  been 
given  upon  representations  which  turned  out  to  be  untrue, 
or  no  proof  perhaps  was  given  under  them,  and  that  the 
court  in  that  way  or  in  some  other  may  have  had  good 
ground  for  setting  aside  the  leave  to  file  the  same,  and  for 
striking  the  same  from  the  files.  When  they  were  sup- 
pressed, the  only  pleading  of  plaintiff  left  was  the  distress 
warrant,  which  stood  for  a  declaration,  and  the  only  plead- 
ing of  defendant  was  his  plea  of  "  no  rent  in  arrear." 

Upon  this  issue  there  is  no  possible  condition  of  proofs 
which  could  authorize  a  judgment  for  damages, in  favor  of 
the  defendant.  A  set-off  must  be  pleaded  specially,  or 
notice  in  writing  must  be  given  of  the  intention  of  the 
defendant  to  rely  upon  set-off  under  the  general  issue.  It 
was,  therefore,  error,  under  the  pleadings,  to  render  the 
judgment  in  question  in  favor  of  defendant,  and*  for  this 
error  the  judgment  must  be  reversed. 

The  record  contains  no  bill  of  exceptions  in  the  ordinary 
form,  preserving  any  part  of  the  evidence,  but  does  contain 
a  certificate  of  the  judge  of  the  circuit  court,  under  his  seal 
and  signature,  in  the  words  following  : 
"  State  of  Illinois,  Grundy    County.     In    Circuit   Court, 

November   Term,  1876.     John  M.    Cox  v.  Henry  M. 

Jordan.     Disti^ess  for  Rent. 

"  The  undersigned,  judge  of  the  Seventh  Judicial  Circuit 
of  said  State,  hereby  certifies  that  the  above-entitled  cause, 
based  upon  and  originating  in  a  distress  for  rent  levied  by 
the  said  John  J.  Cox  as  landlord,  upon  the  goods,  chattels 
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and  property  of  said  Henry  M.  Jordan  as  tenant  of  certain 
demised  premises,  was  tried  and  determined  before  me 
without  the  intervention  of  a  jury,  said  defendant  having 
duly  entered  his  appearance  therein,  and  that  the  following 
questions  of  law  did  arise  and  were  determined  by  me  as 
such  judge  in  the  progress  of  said  cause,  viz.  : 

"First.  Whether  or  not  said  plaintiff  had  a  right  to 
amend  the  distress  warrant  so  as  to  make  the  same  cover 
claims  and  demands  outside  of  and  not  covered  by  the 
claim  and  demand  for  rent,  by  adding  the  common  counts 
for  goods,  wares,  and  merchandise  sold  and  delivered,  work 
and  labor  done,  money  loaned,  etc. 

"Second.  Whether  or  not,  under  an  amendment  to  the 
distress  warrant  covering  the  aforesaid  claims  and  demands 
of  said  plaintiff  outside  of  the  claims  and  demands  for  rent, 
said  plaintiff  had  the  right  to  make  proof  of  such  outside 
claims  and  demands. 

"  Third.  Whether  or  not,  in  case  of  distress  for  rent,  the 
tenant  having  entered  his  appearance  and  filed  a  claim  of 
set-off  greater  in  amount  than  the  landlord's  claim  for  rent, 
the  landlord  had  the  right,  under  airy  amendment  which 
could  be  legitimately  allowed  to  the  distress  warrant,  to 
present  and  make  proof  of  other  claims  and  demands 
against  the  tenant  outside  of  the  claim  and  demand  for  rent 
upon  which  the  distress  for  rent  was  based. 

"  Fourth.  Whether  or  not,  upon  the  trial  of  a  proceeding 
based  upon  distress  for  rent  b}^  the  landlord  against  the 
tenant,  when  the  tenant  has  entered  his  appearance  in  said 
cause,  the  plaintiff  has  the  legal  right  to  plead  and  make 
proof  of  claims  and  demands  outside  of  claims  and  de- 
mands for  rent  upon  which  the  distress  for  rent  was  based, 
and  not  growing  out  of,  or  dependent  upon,  the  relation  of 
landlord  and  tenant,  and  recover  a  judgment  against  the 
defendant  in  such  suit  or  proceeding  for  such  outside  claims 
and  demands,  if  the  proof  warrants  such  judgment. 

' '  And  I  further  certify  that  each  and  all  of  said  questions 
were  determined  by  the  undersigned  as  judge  of  said  court 
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against  the  said  plaintiff,  the  undersigned  holding  that 
claims  and  demands  outside  of  the  claims  and  demands  for 
rent  could  not  be  pleaded  and  given  iri  evidence  by  the 
landlord  in  such  a  proceeding,  but  that  the  tenant  had  the 
right  to  plead  and  prove  matters  of  set-off  against  the  land- 
lord, to  which  ruling  of  the  court  the  plaintiff  excepted, 
and  prayed  an  appeal  to  the  Supreme  Court,  and  now  by 
assent  of  the  said  parties  litigant  the  foregoing  questions  of 
law  and  decisions  thereon  are  certified  to  the  Supreme  Court 
of  the  State  for  review,  in  conformity  with  the  statute  in 
such  case  made  and  provided." 

This  certificate,  we  learn,  was  intended  as  an  agreed  case 
—  under  section  75  of  chapter  110,  Revised  Statutes,  page 
784  —  but  appellant  chose  afterwards  to  bring  up  a  full 
record,  and  asks  that  these  questions  may  be  passed  upon  ; 
and,  as  the  cause  must  be  remanded  for  another  trial,  it  is 
proper  that  these  questions  should  be  passed  upon. 

It  is  perhaps  of  no  practical  importance  whether  the 
plaintiff  in  such  case  be  permitted,  where  a  set-off  is  inter- 
posed, to  amend  his  declaration,  so- as  to  embrace  counter 
claims  which  he  may  have  against  the  defendant,  or  whether 
he  be  permitted  to  set  them  up  by  a  replication  in  the  nature 
of  a  plea  of  set-off,  or  otherwise,  in  answer  to  defendant's 
plea  of  set-off;  but  in  one  way  or  other  the  plaintiff  ought 
to  be  able  to  answer  the  set-off  of  the  tenant  with  any  de- 
fense which  he  might  interpose  had  the  tenant  sued  upon 
the  matter  set  up  by  his  plea.  No  serious  wrong  or  incon- 
venience is  likely  to  grow  out  of  either  practice. 

The  action  (for  such  it  is  by  the  statute)  is,  however,  for 
rent ;  and  unless  the  defendant  opens  the  door  to  the  inves- 
tigation of  other  matters  by  interposing  a  set-off,  the  rent 
alone  is  the  proper  subject  matter  of  the  controversy,  and 
to  that  the  proceedings  should  be  confined.  The  statute 
gives  the  tenant  the  right  to  '  <  avail  himself  of  any  set-off, 
or  other  defense  which  would  have  been  proper  if  the  suit 
nad  been  for  the  rent  in  any  form  of  action,  and  with  like 
effect"     Now,  in  any  other  form  of  action  set-off  must  be 
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pleaded,  and  when  pleaded  it  is  a  cross-action.  To  this 
cross-action  the  plaintiff,  by  way  of  replication,  may  plead 
any  matter  of  defense  which  he  might  have  pleaded  to  the 
same  matter  if  found  in  a  declaration  in  an  original  action 
brought  by  defendant.  It  seems  to  follow  that,  by  way  of 
replication  to  a  plea  of  set-off  (which  is  a  cross-action), 
the  plaintiff  may  plead  a  plea  of  set-off,  and  ask  to  have  so 
much  of  his  counter  claim  set  off  against  the  claim  of  de- 
fendant stated  in  his  plea  as  may  be  necessary  to  extinguish 
the  same,  but  the  plaintiff  in  such  case  obviously  will  not 
be  entitled  to  a  judgment  for  the  excess  of  his  set-off  over 
that  of  defendant,  for  this  would  be  a  departure  from  his 
original  declaration.  The  prayer  for  judgment  in  such  repli- 
cation should  be  for  judgment  as  claimed  in  his  declara- 
tion. In  other  words,  it  would  seem  that  the  plaintiff  may 
use  any  counter  claims  he  may  have  to  defeat  the  set-off 
pleaded  by  defendant,  but  can  not  use  the  same  as  a  basis 
of  judgment  against  the  tenant  for  the  amount  thereof — 
that  he  may  use  his  counter  claims  as  a  shield,  but  not  as  a 
sword . 

If  this  be  the  true  rule  in  ordinary  actions  of  debt  or 
assumpsit,  it  would  of  course  apply  here.  No  precedent, 
however,  is  found  for  such  a  replication,  nor  do  we  find  the 
question  discussed  in  any  work  or  adjudged  case  to  wrhich 
our  attention  has  been  called,  and  it  is  suggested  with  some 
force  that  the  right  to  plead  a  set-off  is  statutory,  and  the 
statute  grants  this  right  to  none  but  defendants,  and  hence 
a  plaintiff  can  not  avail  himself  of  it.  A  plausible  answer 
to  this  suggestion  is,  that  the  plea  of  set-off  is  in  substance 
a  cross-action,  in  which  the  plea  of  defendant  stands  for  a 
declaration,  and  that  as  to  that  cross-action,  the  plaintiff  in 
the  original  action  is  a  defendant,  and  as  such  may  avail  him- 
self of  the  statute. 

Whatever  may  be  the  true  rule  in  ordinary  actions,  we 
have  no  hesitation  in  holding  that  in  this  proceeding  the 
plaintiff  must  be  allowed  to  reply  a  set-off  against  the  set-off 
brought  forward  by  the  defendant's  plea. 
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Rules  of  pleading  are  mere  modes  prescribed  or  per- 
mitted by  the  courts,  for  the  purpose  of  bringing  before  the 
court  all  truths  which  ous>ht  to  be  considered  in  de  term  in- 
ing  the  ultimate  rights  of  the  parties.  When  once  adopted, 
they  should  be  followed  in  all  like  cases,  for  the  sake  of  uni- 
formity in  the  administration  of  the  law,  and  to  facilitate 
the  transaction  of  the  business  of  courts.  When,  however, 
a  statute  intervenes,  producing  new  exigencies  to  which  the 
ordinary  rules  of  pleading  and  practice  can  not  be  applied 
without  doing  injustice,  it  becomes  the  duty  of  courts  to 
prescribe  or  permit  new  modes  of  pleading  for  the  purpose 
of  readily  reaching  a  just  result.  Where,  as  between  the 
landlord  and  tenant,  upon  a  full  adjustment  of  all  their 
claims  and  counter  claims  other  than  the  landlord's  claim 
for  rent,  the  tenant  is  debtor  to  the  landlord,  it  would 
clearly  be  very  unjust  to  permit  the  tenant  to  defeat  the 
landlord  in  his  lawful  right  to  collect  his  rent  by  distress 
by  bringing  the  defendant's  counter  claims  against  the  rent, 
and  excluding  the  counter  claims  of  the  landlord. 

In  the  case  of  Turner  et  al.  v.  Simpson,  12  Ind.  413, 
we  find  an  authority  in  point.  It  was  provided  by  statute 
in  Indiana  that  in  actions  upon  a  note  by  several  defend- 
ants, one  of  whom  is  principal  and  the  others  sureties 
therein,  any  claim  of  the  principal  defendant  against  the 
plaintiff  may  be  pleaded  as  a  set-off. 

Simpson  brought  his  action  against  John  E.  Turner  and 
William  Turner,  upon  a  promissory  note  given  to  him  by 
them.  It  was  pleaded  by  the  defendants  that  John  R.  was 
the  principal  in  the  note,  and  that  William  was  merely  his 
surety,  and  that  Simpson  was  indebted  to  the  principal  de- 
fendant, and  this  claim  was  pleaded  as  a  set-off.  The 
plaintiff  set  up  in  his  replication  as  a  set-off  to  this  set-off 
another  indebtedness  of  the  principal  debtor  to  him,  equal 
to  the  counter  claim  in  the  plea.  This  replication  was  held 
good. 

The  plain  purpose  of  the  statute,  giving  the  tenant  in  a 
proceeding  by  distress  the  right  to  avail  himself  of  any  set- 
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off  lie  may  have  against  the  landlord,  was  intended  to  apply 
only  to  cases  where,  upon  a  fair  adjustment  of  all  counter 
claims  (other  than  the  rent),  the  landlord  would  be  a  debtor 
to  his  tenant,  and  in  such  cases  to  give  the  tenant  the  bene- 
fit of  his  claim  on  such  balance. 

We  therefore  hold  that  the  plaintiff  in  such  case  has  not 
the  right  to  so  amend  his  declaration  as  to  make  it  embrace 
claims  and  demands  not  covered  by  his  claim  for  rent,  or 
the  right  to  make  proof  thereof  under  such  an  amendment, 
although  defendant  has  pleaded  a  set-off;  nor  has  the 
plaintiff  in  such  case  the  right  to  recover  judgment  against 
defendant  for  any  demands  or  claims  other  than  his  claim 
for  rent.  But  we  think  the  circuit  court  erred  in  holding 
that  claims  and  demands  other  than  for  rent  could  not  be 
pleaded  and  proven  by  the  plaintiff  as  a  defense  against  the 
defendant's  set-off. 

A  construction*  of  this  statute  which  would  confine  the 
landlord  in  this  action  to  his  original  demand  for  rent,  and 
permit  the  tenant  (in  a  case  in  which,  aside  from  the  rent, 
upon  a  fair  adjustment  of  all  their  respective  claims,  credits 
and  deductions,  he  is  really  the  debtor  of  the  landlord)  to 
defeat  the  landlord  in  his  just  proceeding  for  his  rent,  and 
subject  him  to  costs,  would  lead  to  results  never  intended 
by  the  Legislature.  The  'only  reasonable  escape  from  such 
a  conclusion  which  we  perceive  is  to  hold  that  the  defend- 
ant shall  not  be  allowed  to  avail  himself  of  a  set-off  except 
in  cases  where  it  in  justice  ought  to  be  applied  to  the  rent, 
and  the  plaintiff  may,  therefore,  plead  any  matter  in  reply 
to  the  plea  of  set-off  which  shows  that  upon  a  full  adjust- 
ment between  the  parties  of  all  mutual  demands  (other 
than  the  rent)  the  tenant  would  not,  by  reason  thereof,  be 
entitled  to  any  credit  upon,  or  deduction  from,  the  rent. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  proceedings  in  pursuance  to  the  views  expressed  in  this 
opinion. 

Judgment  reversed. 
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Andrew  M.  Rorke 

v. 
Augusta  Goldstein. 

Appeal  —  one  not  a  party  can  not  appeal.  One  not  a  party  to  a  judgment 
rendered  by  a  justice  of  the  peace,  and  who  was  not  served  with  process  issued 
by  the  justice,  can  not  appeal  from  such  judgment  to  the  circuit  court,  even 
though  of  the  same  name  with  the  party  actually  sued,  and  if  such  a  party 
appeals,  his  appeal  will  be  dismissed. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Mr.  Andrew  M.  Rorke,  pro  se. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Suit  was  commenced  by  Augusta  Goldstein  before  a  jus- 
tice of  the  peace  of  Cook  county,  against  Louis  Hoffman 
and  Michael  Andrew  Rorke,  on  an  appeal  bond.  The  sum- 
mons was  returned  indorsed  by  the  constable'  as  "  served 
on  the  within  named  defendant,  Andrew  Rorke,"  and 
"not  found"  as  to  the  other  defendant.  Judgment  was 
thereupon  rendered  in  favor  of  the  plaintiff  and  against 
Andrew  Rorke.  Within  twenty  days  from  the  date  of  this 
judgment,  Andrew  M.  Rorke,  a  son  of  Micliael  Andrew 
Rorke,  filed  an  appeal  bond,  with  sufficient  sureties,  in  his 
own  name,  for  the  prosecution  of  an  appeal  upon  this  judg- 
ment, with  the  clerk  of  the  circuit  court  of  Cook  county. 
A  transcript  of  the  proceedings  before  the  justice  of  the 
peace  was  filed  in  the  clerk's  office  and  the  cause  docketed 
in  the  circuit  court  as  "Augusta  Goldstein  v.  Andrew 
M.  Rorke  sued  by  the  name  of  Andrew  Rorke."  In  due 
time  the  cause  came  on  for  trial  in  the  circuit  court,  and 
evidence  was  given  on  both  sides,  when  it  seems,  for  the 
first  time,  to  have  been  discovered  that  the  party  appealing 
and  defending  in  the  circuit  court  was  not  the  party  sued 
and  against  whom  the  judgment  was  rendered  before  the 
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justice  of  the  peace,  whereupon,  on  motion  of  plaintiff's  at- 
torney, the  appeal  was  dismissed.  Andrew  M.  Rorhe  ap- 
peals from  that  judgment  of  the  court,  and  insists  that  it 
was  erroneous.  He  argues  that,  inasmuch  as  issue  was 
joined  and  evidence  heard,  he  was  entitled  to  have  a  judg- 
ment, however  irregularly  the  ease  may  have  gotten  into 
the  circuit  court. 

It  is  very  clear  that  Andrew  M.  jRorlce  could  not  prose- 
cute an  appeal  upon  the  judgment  rendered  by  the  justice 
of  the  peace.  He  was  no  party  to  it,  and  it  in  nowise  con- 
cerned him.  Had  any  attempt  been  made  to  enforce  the 
judgment  against  him,  the  party  so  attempting  would  have 
rendered  himself  liable  as  a  trespasser.  The  judgment  was 
not  even  against  a  person  of  the  same  name,  but  even  if  it 
had  been,  it  could  have  made  no  difference.  It  would,  un- 
der all  circumstances,  have  been  competent  for  him,  in  re- 
sisting any  attempt  to  affect  him  by  the  judgment,  to  have 
shown  that  another,  and  not  himself,  was  served  with  pro- 
cess, and  was  the  defendant  in  the  judgment. 

There  are  many  names  common  to  a  large  number  of  in- 
dividuals. 

The  absurdity  is  surely  not  contended  for  that,  when  one 
of  these  is  sued,  and  judgment  is  obtained  against  him,  all 
the  others  are  parties  to  the  judgment. 

No  one  has  a  right  to  appeal  from  a  judgment  who  is  not 
in  fact  a  party  to  it. 

The  circuit  court  might  probably  have  taken  jurisdiction 
of  this  case,  as  an  original  suit,  by  consent  of  parties,  but 
the  facts  rebut  this  hypothesis.  No  original  suit,  either 
with  or  without  process,  was  attempted  to  be  brought  be- 
fore the  circuit  court.  The  attempt  was  to  appeal  from  a 
judgment  of  a  justice  of  the  peace  by  a  person  not  a  party 
to  the  judgment.  The  issue  in  the  circuit  court,  although 
the  trial  was  de  novo,  could  not  have  been  between  different 
parties  than  those  to  the  issue  before  the  justice  of  the  peace. 

The  appeal  was  properly  dismissed  and  the  judgment  be- 
low must  be  affirmed. 

Judgment  affirmed. 
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Statement  of  the  case; 


Samuel  Eeynolds 

v. 

Thomas  Ferree  et  al. 

1.  Agency  —  when  acts  and  statements  of  agent  are  binding.  The  state- 
ments and  agreements  of  a  party's  son  in  respect  to  notes  of  the  father,  without 
proof  of  agency,  are  not  admissible  in  evidence,  and  will  have  no  binding  effect 
on  the  father,  unless,  with  a  full  knowledge  of  all  the  facts  and  circumstances, 
he  has  ratified,  expressly  or  impliedly,  the  acts  of  his  son. 

2.  It  is  error  to  permit  the  statements  of  a  party's  son  to  go  in  evidence, 
against  objection  of  the  father,  without  proof  that  he  was  the  general  or  special 
agent  of  his  father,  and  authorized,  by  the  terms  of  his  agency,  to  make  the 
arrangement  claimed  to  have  been  made  by  him. 

3.  Parties,  in  dealing  with  an  assumed  agent,  should  be  careful  to  see  and  be 
assured  that  he  is  the  agent  he  represents  himself  to  be,  and  that  he  is  acting 
within  the  scope  of  his  powers.! 

4.  If  a  father  authorizes  his  son  to  act  as  his  agent  in  respect  to  his  notes  on 
another,  then,  to  the  extent  of  the  authority  conferred,  the  acts  and  statements 
of  the  son  while  performing  the  business  of  his  agency  will  be  binding.  But 
authority  in  a  son  to  keep  a  party's  books  and  accounts,  and  to  figure  the  inter- 
est due  on  notes,  does  not  show  authority  in  the  son  to  collect  and  settle  such 
notes  and  accounts. 

5.  Same  —  by  adopting  unauthorized  acts.  The  doctrine  of  ratification  of  an 
unauthorized  act  in  behalf  of  another  is,  that  the  principal  shall  be  fully  and 
fairly  informed  of  all  the  facts  and  circumstances  of  the  transaction.  The 
acceptance  of  corn  in  payment  on  notes,  not  in  value  equal  to  the  sum  due  on 
the  notes,  under  an  arrangement  made  by  the  party's  son  without  authority, 
will  not  bind  the  father  to  the  son's  agreement  to  take  the  corn  in  full  satisfac- 
tion, unless  the  father  is  informed  of  such  agreement  before  he  accepts. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Samuel  Key- 
nolds  against  C.  Lambert,  Thomas  Ferree,  and  Joseph  H. 
Kirby,  upon  a  promissory  note  dated  March  27,  1867,  for 
$250,  payable  on  or  before  January  1,  1868,  with  ten  per 
cent  interest. 

The  cause  was  tried  twice,  first  at  the  September  term, 
1872,  resulting  in  a  verdict  and  judgment  for  the  defend- 
ants, which  was  reversed  in  69  111.  495  ;  and,  secondly,  at 
the  January  term,  1876,  resulting  in  the  same  way  as  on 
the  first  trial. 
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Mr.  John  J.  Glenn  and  Messrs.  Miller  &  Frost,  for 
the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  on  a  promissory  note,  brought  to  a 
special  term  of  the  Warren  circuit  court,  held  first  Monday 
of  December,  1871,  by  Samuel  Keynolds,  plaintiff,  and 
against  C  Lambert,  Thomas  Ferree,  and  Joseph  H.  Kirby, 
defendants.  The  pleas  were,  non  assumpsit,  payment,  and 
set-off,  and  the  issues  made  up  thereon  were  tried  by  a  jury, 
who,  under  instructions,  rendered  a  verdict  for  the  defend- 
ants. A  motion  for  a  new  trial  was  denied,  and  judgment 
rendered  against  the  plaintiff  for  the  costs,  to  reverse  which 
he  appeals,  and  assigns  for  error,  improper  evidence  admit- 
ted against  plaintiff's  objection,  misdirection  of  the  court 
to  the  jury,  and  that  the  verdict  is  against  the  law  and 
the  evidence. 

We  have  given  the  record  a  careful  study,  and  are  satis- 
fied the  errors  are  well  assigned. 

The  facts  stated  briefly  are,  substantially,  that  the  plain- 
tiff held  two  notes,  on  one  of  which  Lambert  and  Ferree 
were  alone  responsible  as  makers.  One  dated  October  4, 
1866,  payable  twelve  months  after  date  to  S.  Keynolds  or 
bearer  for  $350,  at  ten  per  cent  interest.  The  other,  the 
note  in  suit,  bears  date  March  27,  1867,  payable  on  or  be- 
fore the  first  day  of  January  next  after  the  date,  to  S.  Key- 
nolds or  bearer,  for  $250,  with  interest  at  ten  per  cent  from 
the  date.  This  note  was  executed  by  C.  Lambert,  Thomas 
Ferree,  and  Joseph  H.  Kit-by,  and  there  was  due  on  it, 
when  suit  was  brought,  December  1,  1871,  of  interest, 
about  $166,  making  the  gross  sum  of  $416,  or  thereabouts. 

Now,  it  is  claimed  by  the  defendants  Lambert  and  Fer- 
ree that  a  certain  arrangement  made  with  the  payee,  S. 
Keynolds,  by  which  a  crop  of  corn  of  about  fifty-two  acres 
then  standing  in  the  field,  which  they  had  rented  of  Key- 
nolds at  a  rent  of  fifteen  bushels  of  corn  to  the  acre,  was 
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received  by  Reynolds  in  full  satisfaction  and  payment  of 
both  these  notes,. 

We  do  not  think  the  evidence  justifies  such  a  conclusion. 
It  is  undisputed  that  Lambert  and  Ferree  had  rented  about 
160  acres  of  land  of  Reynolds  for  several  years,  for  the 
years  1868-9  and  1869-70,  and  were  in  arrears  for  the  rent 
due  in  1869  and  1870.  Reynolds,  in  1870,  sued  out  a  land- 
lord's warrant  and  levied  it  on  the  crop  of  1870,  at  which 
juncture  Lambert  and  Reynolds  had  a  meeting,  at  which  a 
settlement  was  proposed  by  Reynolds.  They  saw  Thomas 
Duncan  on  the  subject — a  relative  of  Lambert  and  Ferree  — 
and  he  states  that  in  August,  1870,  Samuel  Reynolds,  and 
James  Reynolds,  and  Lambert  told  him  they  had  agreed 
that  Reynolds  should  select  a  man,  Lambert  select  one,  and 
the  two  so  selected  should  select  a  third,  and  the  three  were 
to  appraise  the  corn  Lambert  and  Ferree  had  raised  on  the 
farm  rented  of  Reynolds,  and  Reynolds  was  to  take  it  on 
notes  he  held  against  Lambert  and  Ferree  at  the  appraise- 
ment. This  arrangement  to  arbitrate  was  not  carried  out, 
the  parties  chosen  as  appraisers  not  making  their  appear- 
ance as  agreed  upon. 

Ferree,  in  his  deposition,  states  that  he  executed  a  note 
to  Reynolds  for  $350,  which  he  partly  paid  ;  that  in  August, 
1870,  had  a  settlement  of  accounts  with  Reynolds,  and  there 
was  coming  to  witness  $142  on  the  settlement,  which  was 
applied  and  indorsed  on  the  note.  Subsequently  he  shows 
there  was  labor  performed  by  him  and  Lambert  to  the 
amount  of  $100,  which  Reynolds  agreed  to  indorse  on  that 
note  ;  he  further  deposes  in  answer  to  an  interrogatory  to 
which  objection  was  made  by  plaintiff,  that  he  knows  that 
Reynolds  got  the  corn ;  had  heard  both  Samuel  and  James 
Reynolds  acknowledge  it ;  it  was  grown  on  S.  Reynolds' 
farm,  about  sixty  acres,  good  corn,  and  would  average  about 
fiftv-five  bushels  to  the  acre.  He  further  deposed  that  in 
1870,  on  the  final  settlement,  all  the  rent  due  Reynolds  was 
paid  up  in  full. 

Lambert,  in  his  deposition,  states  the  note  in  question  was 
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paid  in  full  before  the  commencement  of  the  suit.  He  then 
states  an  interview  with  James  Reynolds,  in  which  James 
wanted  him  to  leave  the  farm,  and  offered  to  give  up  all 
notes  held  by  his  father,  he  stating  he  was  transacting  busi- 
ness for  his  father,  if  they  would  turn  out  some  corn  then 
growing  on  the  place,  and  give  the  work  done  in  the  timber 
and  leave  the  place.  He  deposes  that,  after  this  interview, 
James  Reynolds  and  his  father  came  to  him,  and  they  went 
to  where  Thomas  Duncan  was  surve}ring  some  land,  and 
both  of  the  Reynolds  stated  that  they  would  give  up  all 
notes  held  against  defendants  (Lambert  and  Fe-rree)  if  they 
would  leave  the  place  and  turn  in  the  corn  mentioned, 
and  the  work  they  had  done.  He  says  "we  then  agreed 
to  the  proposition,  and  the  corn  was  turned  out."  He 
further  deposes  "they  then  expressed  themselves  that 
both  notes  would  be,  and  were,  amply  paid,  and  paid  in 
full."  He  then  deposes  to  a  subsequent  interview  had  by 
James  Reynolds  with  Mrs.  Ferree,  the  wife  of  Thomas 
Ferree,  in  which  she  asked  James  to  give  up  the  notes  and 
he  replied  he  could  not,  as  he  had  not  them  with  him,  but 
assured  them  that  the  notes  were  fully  paid,  including  the 
note  sued  on,  and  he  would  see  that  the  notes  would  never 
come  up  against  them,  and  that  he  would  destroy  them. 
He  further  deposes  the  notes  paid  were  the  $350  note  and 
the  note  in  suit ;  they  were  paid  in  the  manner  before 
described  —  that  is,  by  turning  out  the  corn  in  the  field, 
and  relinquishing  the  claim  for  work  in  the  timber.  One 
John  M.  Strain,  a  witness  for  defendants,  deposed  he  had 
never  seen  the  note,  but  had  heard  James  Reynolds  say 
that  the  note  referred  to  was  fully  paid  before  the  com- 
mencement of  the  suit  by  corn  turned  over,  together 
"with  another  note  being  paid  by  said  corn."  James 
Reynolds  told  him  he  had  taken  the  corn  on  the  notes,  and 
in  full  satisfaction  thereof,  and  he  told  me  he  had  agreed 
to  take  the  corn  in  full  payment  of  the  notes,  one  of  them 
being  for  $350,  and  the  other,  the  note  in  suit.  James 
Ferree,  a  son  of  one  of  the  defendants,  states  in  his  deposi- 
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tion  that  he  knows  the  note  in  question  was  paid  before 
suit  was  brought ;  it  was  paid  in  corn ;  that  Samuel 
Keynolds  held  another  note  against  Thomas  Ferrec,  given 
for  a  span  of  mules  — thinks  for  $300.  This  note  was  paid 
in  full  in  1870,  before  the  commencement  of  this  suit,  paid 
in  work  and  labor,  and  by  a  horse  or  mare,  and  some 
money:  the  other  note  was  paid  in  full  in  corn,  standing 
in  the  field  —  about  fifty-two  acres.  He  then  deposes  to  the 
interview  between  James  Reynolds  and  Mrs.  Ferree. 

Samuel  Reynolds  and  James  Reynolds  give  in  their  testi- 
mony, in  open  court,  a  different  account  of  the  transaction 
and  dealings,  and  we  are  induced  thereby  to  examine 
somewhat  critically  the  statements  of  the  witnesses  making 
their  depositions  in  a  distant  State,  without  cross-exam- 
ination. 

Thomas  Ferree,  the  principal  in  the  old  note,  dated  Octo- 
ber 4,  1866,  for  $350,  avers  that  a  part  of  it  only  was  paid  ; 
that  in  August,  1870,  they  had  a  settlement  of  accounts,  and 
there  was  coming  to  him  $142,  which  was  applied  and  in- 
dorsed on  the  note.  Subsequently  there  was  labor  per- 
formed and  completed  by  him  and  Lambert,  to  the  amount 
of  $100,  which  Reynolds  agreed  to  indorse  on  that  note. 
These  two  sums  would  make  only  $240,  saj^ing  nothing 
about  the  interest,  which,  on  September  10,  1870,  amounted 
(two  years  and  eleven  months,  at  ten  per  cent),  not  to  be 
very  particular,  to  $167,  making,  in  all,  $517.  There  was 
another  credit  indorsed,  about  the  same  time,  for  $64  for 
corn  and  hay  hauled  to  Abington  for  Reynolds.  This  added 
makes  the  credit  $304  ;  taking  this  from  the  amount  due  on 
old  note,  $517,  leaves  due  on  that  note  $214,  beyond  contro- 
versy. The  testimony  of  James  Ferree,  against  these  facts, 
is  wholly  worthless.  His  father,  who  made  the  note  and 
the  payments  on  it,  does  not  undertake  to  state  such  facts 
as  his  son  has  stated. 

These  facts  further  show  that  the  testimony  of  none  of 
the  witnesses  who  depose  to  the  payment  of  both  these  notes 
by  that  crop  of  corn  was  at  all  reliable.     The  figures  and 
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facts  overthrow  them.  The  truth  is  to  be  found,  we  think, 
in  the  testimony  of  Mr.  Duncan,  the  brother-in-law  of 
Thomas  Ferree,  and*  the  uncle  of  Lambert's  wife.  He  says, 
when  the  parties  came  to  him  and  stated  the  agreement,  it 
was  that  the  corn  should  go  on  the  notes.  As  he  expressed 
it,  "  Eeynolds  was  to  take  it  (the  corn  raised  by  defendants 
on  plaintiff's  farm)  on  notes  he  held  against  Lambert  and 
Ferree  at  the  appraisement. ' '  The  facts  show  there  was  then 
a  considerable  balance  due  on  the  $350  note  of  October  4, 
18(36,  and  the  sole  inquiry  is,  has  the  value  of  this  corn 
been  honestly  applied  on  that  note,  and  was  there  a  surplus 
which  should  be  credited  on  the  note  now  in  controversy? 
We  lay  wholly  out  of  view  the  statements  made  by  James 
Reynolds,  as  it  is  not  shown  he  was  the  agent  of  his  father 
to  make  any  statements  or  agreements  in  respect  to  these 
notes.  What  he  may  have  said  and  done,  not  beins:  the 
agent  of  the  plaintiff,  has  no  binding  effect  against  the 
plaintiff,  unless,  with  a  full  knowledge  of  all  the  facts  and 
circumstances,  plaintiff  acquiesced  in  or  ratified,  expressly  or 
impliedly,  his  acts.  Of  this  we  will  remark  further  when 
we  come  to  consider  the  instructions.  Now,  what  was  the 
value  of  this  field  of  corn?  There  were  fifty  acres  that 
would  average  forty-five  bushels  to  the  acre,  fifteen  of  which 
belonged  to  the  plaintiff  as  rent.  There  would  remain 
1,500  bushels,  which,  at  25  cents  per  bushel,  would  equal 
$375.  We  have  seen,  the  balance  of  the  old  note,  after 
allowing  all  credits,  was  $214.  This  value  of  corn,  $375, 
pays  that  balance,  with  an  excess  of  $161  in  favor  of  defend- 
ants. The  note  in  suit  is  $250,  and  interest  thereon  amount- 
ing to  $166.33,  making,  principal  and  interest,  $416.  De- 
ducting from  this  the  excess  as  above,  $161,  leaves  for  the 
plaintiff  in  the  action  $255. 

We  are  entirely  satisfied,  on  a  full  and  careful  exam- 
ination of  this  record,  that  the  verdict  should  have  been 
set  aside. 

It  was  also  error   to   permit   the   statements   of  James 
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Eeynolds  to  go  in  evidence  against  objections,  in  the  ab- 
sence of  proof  that  he  was  the  general  or  special  agent  of 
plaintiff,  and  authorized  by  the  terms  of  his  agency  to  make 
the  arrangement  about  these  notes  which  the  defendants 
claim  he  did  make.  Parties  in  dealing  with  an  assumed 
agent  should  be  careful  to  see  and  be  assured  that  he  is  the 
agent  he  represents  himself  to  be,  and  that,  he  is  acting 
within  the  scope  of  his  powers.  The  fourth  instruction  on 
this  point  was  calculated  to  mislead  the  jury.  It  should 
have  read,  if  plaintiff  had  authorized  his  son  to  act  as  his 
agent  in  relation  to  these  notes,  then,  to  the  extent  of  the 
authority  conferred,  the  acts  and  statements  of  the  son 
while  performing  the  business  of  his  agency  would  bind  the 
plaintiff.  It  b}^  no  means  follows,  because  a  father  employs 
his  son  to  keep  his  books  and  accounts,  and  figure  the  in- 
terest due  upon  notes,  that  the  son  has  authority  to  collect 
and  settle  such  notes  and  accounts. 

It  is  urged  by  appellees  that  the  acceptance  by  appellant 
of  the  corn  is  a  ratification  of  the  act,  and  an  acquiescence 
in  all  things  said  and  done  by  his  son  in, regard  to  the  notes. 
The  doctrine  of  ratification  of  an  unauthorized  act  is,  that 
the  principal  shall  be  fully  and  fairly  informed  of  all  the 
facts  and  circumstances  of  the  transaction.  Cadwell  v. 
Meek,  17  111.  224;  Matthews  v.  Hamilton,  23  ib.  470,  and 
numerous  other  cases.  In  receiving  this  corn,  had  not  ap- 
pellant a  right  to  know  and  believe  it  was  given  to  him  on 
the  notes,  as  Duncan  stated  the  contract  really  was,  and  not 
in  full  discharge  of  both  notes,  when  there  was  a  balance 
justly  due  appellant  of  more  than  $250?  His  son  denies 
making  any  such  promise  and  agreement,  and  it  is  very  cer- 
tain he  never  communicated  such  to  his  father.  Persons 
dealing  with  an  agent  are  bound,  at  their  peril,  to  see  the 
authority  of  the  agent  before  he  concludes  the  bargain. 
Peabody  v.  Hoard,  46  111.  242.  At  this  pretended  inter- 
view with  Mrs.  Ferree  when  she  demanded  the  notes,  the 
fact  that  James  Eeynolds  did  not  have  them  in  his  pos- 
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session  was  sufficient  to  put  these  parties  on  their  guard, 
and  to  warn  them  of  his  want  of  authority. 

We  think  injustice  has  been  done  appellant  by  this  verdict 
and  judgment,  and  the  judgment  must  be  reversed  and  the 
cause  remanded  that  a  new  trial  may  be  had. 

Judgment  reversed. 


Horace  E.  Kipp 

v. 
Martin  Bell. 


1.  Amendment — pleadings.    There  is  no  error  in  allowing  a  plaintiff  to 

amend  his  declaration. 

2.  Pleading — special  demurrer  —  statement  of  cause.  A  demurrer  to  a 
plea  which  states  the  ground  of  demurrer  to  be  "  that  the  plea  is  double,  and 
alleges  two  grounds  of  defense,"  is  not  a  sufficient  specification  of  duplicity, 
and  can  not  be  considered.    It  should  state  in  what  the  duplicity  consists. 

3.  Same — plea — whether  double.  In  a  suit  by  a  creditor  of  a  private 
corporation  against  a  stockholder,  under  the  act  of  1857,  a  plea  that  at  the 
time  the  indebtedness  accrued  the  defendant  had  paid  all  the  capital  stock  he 
had  subscribed  for,  and  that  he  had  paid  to  the  creditors  of  said  company  an 
amount  of  money  equal  to  the  amount  of  stock  held  by  him,  is  not  bad  as  pre- 
senting two  grounds  of  defense.  Such  plea  need  not  state  the  names  of  the 
creditors  to  whom  the  money  was  paid. 

4.  Same — generally.  The  rule  requiring  certainty  in  pleadings  as  to  time, 
place,  numbers,  persons,  etc.,  is  subject  to  many  exceptions,  and  in  modern 
practice  is  not  enforced,  except  where  such  certainty  becomes  material  and 
essential  to  a  right  of  recovery  or  defense,  or  its  want  would  give  one  party 
an  improper  advantage  over  the  other. 

5.  Corporation — liability  of  stockholder  to  creditor.  Payment  in  full  ot 
the  stock  subscribed  by  a  stockholder  in  a  private  corporation,  organized  under 
the  act  of  1857,  will  not  discharge  him  from  liability  to  creditors  of  the  cor- 
poration. To  make  it  have  that  effect  it  must  be  shown  that  all  other  share- 
holders have  done  the  same  thing,  and  a  certificate  of  the  fact  has  been  filed  in 
the  clerk's  office,  as  required  in  the  10th  section  of  the  act.. 

6.  "Where  a  stockholder  has  paid  the  corporation  in  full  for  his  stock,  and 
has  also  paid  a  like  sum  to  the  creditors  of  the  company,  he  will  be  discharged 
from  all  liability  for  debts  of  the  corporation  contracted  thereafter. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  County ; 
the  Hon.  John  Burns,  Judge,  presiding. 
37  — 86th  ill. 
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Messrs.  Barnes  &  Muir,  for  the  plaintiff  in  error. 

Messrs.  Fort  &  Feilitzsch  and  Mr.  Martin  L.  Newell, 
for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  to  recover  by  plaintiff  below  a 
demand  of  defendant  below,  as  a  stockholder  of  the  Min- 
onk  Coal  Company,  under  the  9th  and  10th  sections  of 
the  act  of  1857,  authorizing  the  organization  of  such 
bodies.  The  declaration  contained  several  counts,  to  which 
a  large  number  of  pleas  were  filed,  and  the  court  sustained 
a  demurrer  to  all  but  the  first  and  eleventh,  and  a  trial  was 
had  resulting  in  a  judgment  in  favor  of  plaintiff,  and 
defendant  brings  the  record  to  this  court  on  error,  and 
urges  a  reversal  on  various  grounds. 

It  is  first  urged  that  the  court  erred  in  permitting  de- 
fendant in  error  to  amend  his  declaration.  It  is  only  neces- 
sary to  say  this  is  authorized  by  our  practice  act. 

It  is  next  urged  that  the  court  erred  in  sustaining  the  de- 
murrer to  defendant's  third  plea.  It  avers  in  substance  that 
at  the  time  the  indebtedness  accrued  the  plaintiff  in  error 
had  fully  paid  all  the  capital  stock  he  subscribed  for,  and 
that  he  had  paid  to  the  creditors  of  said  company  an  amount 
of  money  equal  to  the  amount  of  stock  held  by  him.  The 
grounds  of  demurrer  specified  as  reasons  therefor  "that 
the  plea  is  double  and  alleges  two  grounds  of  defense,  and 
that  it  does  not  state  the  names  of  the  creditors  to  whom 
the  money  was  paid." 

Chitty,  in  his  work  on  Pleading,  volume  1,  page  706,  sa}^s 
that  it  is  not  sufficient,  in  specifying  grounds,  to  say  the 
pleading  is  double  or  wants  form,  but  it  should  show  in 
what  the  duplicity  consists,  and  that  after  the  passing  of  the 
statute  of  Elizabeth  (27,  ch.  5)  a  rule  was  made  "  that 
upon  demurrers,  the  causes  shall  be  specially  assigned,  and 
not  involved  in  general  unapplied  expressions,  of  i  double,' 
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*  negative  pregnant/  'uncertainty,'  'want  of  form,'  and 
the  like,  but  shall  show  wherein,  in  order  that  the  other 
party  may,  as  the  cause  shall  require,  either  join  in  demur- 
rer or  amend,  or  discontinue  his  action."  According  to 
this  authority  the  demurrer  did  not  point  out  in  what  the 
duplicity  was  supposed  to  consist,  and  was,  therefore,  under 
the  rule,  not  a  sufficient  special  ground  of  demurrer. 

Nor  does  the  plea  set  up  two  grounds  of  defense.  It 
avers,  first,  that  at  the  time  the  indebtedness  sued  on  ac- 
crued he  had  paid  for  all  the  stock  for  which  he  had  sub- 
scribed. But  to  have  rendered  this  a  defense  it  should 
have  appeared  that  all  other  shareholders  had  done  so,  and 
a  certificate  of  the  fact  had  been  made  and  filed  in  the 
clerk's  office,  as  provided  in  the  10th  section  of  the  act. 
This,  then,  was  but  a  part  of  the  facts  constituting  a 
defense.  When  he  had  paid  the  corporation  in  full  for  his 
stock,  and  had,  also,  paid  a  like  sum  to  the  creditors  of  the 
company,  before  this  indebtedness  accrued,  that,  under  any 
construction  that  can  be  given  to  the  act,  discharged  him 
from  all  liability. 

The  rule  that  pleadings  must  be  certain  as  to  numbers, 
dates,  amounts,  persons,  etc.,  is  subject  to  many  excep- 
tions,—  in  fact,  its  limits  are  not  very  well  defined.  In  an 
action  of  assumpsit  for  money  had  and  received,  or  money 
paid,  laid  out,  and  expended,  it  is  not  usual  to  aver  to 
whom  it  was  paid,  or  of  whom  it  was  received,  nor  do  the 
precedents  require  it.  Nor  does  a  count  for  goods  sold  and 
delivered  describe  the  goods;  so  of  a  plea  of  set-off,  and 
the  same  may  be  said  of  many  declarations  and  pleas.  In 
1  Ventris,  38,  in  an  anonymous  case,  in  a  suit  on  the 
covenants  in  a  lease,  the  plea  averred  that  the  premises  had 
been  repaired,  without  stating  by  whom,  and  still  the  plea 
was  held  good  ;  and  this  was  at  a  time  when  more  nicety 
and  exactness  was  required  in  pleadings  than  at  the  present 
day. 

The  rule  requiring  an  averment  of  time,  place,  number, 
persons,  and  such  matters,  was  intended  to  prevent  surprise 
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to  the  opposite  party.  And  whilst  the  rule  requires  them 
to  be  stated,  still,  on  the  trial  in  most  cases,  strict  proof 
is  not  required.  In  modern  practice  the  criterion  seems  to 
be  only  to  require  such  particularity  where  dates,  numbers, 
etc.,  are  material  and  essential  to  the  right  of  recovery  or 
defense,  or  where  by  a  general  averment  it  can  be  seen  that 
the  party  pleading  would  obtain  an  improper  advantage 
of  the  other  party.  And  where  particularity  would  lead 
to  prolixity  it  is  dispensed  with,  and  a  general  form  is 
allowed.  We  can  not  perceive  in  what  manner  plaintiff 
in  error  could  have  obtained  an  advantage  by  this  general 
form  of  averment,  or  that  there  was  any  necessity  for  nam- 
ing the  persons  to  whom  the  payments  were  made.  At  the 
same  time  we  regard  it  as  strange  that  defendant  did  not 
amend,  and  thus  avoid  protracted  litigation  and  unneces- 
sary expense.  It  would  have  been  to  the  public  interest 
as  well  as  that  of  the  parties  to  the  litigation,  and  omitting 
to  do  so  has,  so  far  as  we  can  see,  been  productive  of  no 
good. 

Inasmuch  as  the  case  will  have  ^o  be  submitted  to  an- 
other jury,  we  refrain  from  all  discussion  of  the  evidence  ; 
but  for  the  error  in  sustaining  the  demurrer  to  the  third  of 
defendant's  pleas  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed* 


Edward  Spring 

v. 

Edmund  O.  Kane. 

1.  Evidence  —  questioning  judicial  proceedings  collaterally.  "Where  a  court 
has  jurisdiction  of  the  subject  matter  and  of  the  parties  to  the  litigation,  its 
judgments  or  decrees  must  be  held  valid  when  questioned  collaterally.  A  pur- 
chaser in  good  faith  at  a  sale  made  under  such  a  judgment  or  decree  will  not  be 
aflected  by  any  error  or  irregularity  in  the  course  of  the  proceeding. 

2.  Guardian's  sale  —  what  gives  jurisdiction.   A  proceeding  by  a  guardian 
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to  sell  his  ward's  land  for  his  maintenance  being  in  rem,  and  made  on  behalf 
of  the  owner,  it  is  only  necessary  the  court  should  have  jurisdiction  of  the 
subject  matter  to  make  an  order,  to  sustain  a  sale  made  thereunder,  and,  under 
the  laws  in  force  in  1853,  this  was  acquired  by  publication  of  the  prescribed 
notice  and  the  presentation  of  a  petition,  in  writing,  by  the  guardian  to  the 
court. 

3.  Same  —  sufficiency  of  proof  of  notice  of  application.  After  the  lapse  of 
twenty  years  from  the  date  of  a  decree  for  the  sale  of  a  ward's  land  by  his 
guardian,  and  the  destruction  of  the  court  records,  oral  proof  of  the  publication 
of  notice  by  the  guardian  of  his  intention  to  present  the  petition  for  leave  to 
sell,  in  one  of  the  papers  of  the  county  for  the  time  required  by  law,  taken  in 
connection  with  a  recital  in  what  was  proved  to  be  a  correct  copy  of  the 
original  decree,  that  it  appeared  to  the  court  "that  due  proof  of  the  time, 
place,  and  intention  of  presenting"  such  petition  was  made  by  publication  in 
one  of  the  public  papers  of  the  county  "for  six  successive  weeks,"  was  held 
satisfactory  proof  that  the  requisite  notice  of  the  application  to  sell  had  been 
given. 

5.  Same  —  presumption  in  aid  of  jurisdiction.  After  the  lapse  of  many 
years  and  the  destruction  of  the  records,  where  the  validity  of  a  guardian's  sale 
is  questioned  collaterally,  it  will  be  presumed  that  the  clerk  of  the  court  filed 
the  guardian's  petition,  as  it  was  his  duty  to  do.  So  it  will  be  presumed  that 
the  clerk  recorded  the  guardian's  report  of  sale  on  its  approval. 

6.  Same  —  sufficiency  of  -finding  of  jurisdictional  facts.  Where  the  court 
found,  in  its  decree  for  the  sale  of  land  by  a  guardian,  that  the  proceedings  of 
the  "guardian  had  in  all  respects  been  in  conformity  with  law,"  and  proof  was 
made  that  notice  to  all  concerned  was  given  for  the  requisite  length  of  time 
before  the  "sitting  of  the  court,"  in  the  manner  prescribed  by  the  statute,  and 
of  the  presentation  of  a  "petition,  in  writing,"  by  the  guardian  for  the  sale  of 
his  ward's  lands,  this  was  held  sufficient  to  show  the  court  had  jurisdiction  to 
decree  a  sale. 

7.  Same  — fixing  time  of  sale.  If  it  is  the  duty  of  the  court,  in  authorizing 
a  guardian's  sale  of  real  estate,  to  fix  the  day  of  sale,  which  admits  of  doubt, 
its  omission  to  do  so,  as  it  does  not  affect  the  jurisdiction,  can  not  vitiate  the 
sale.    It  is  a  mere  irregularity,  at  most. 

8.  Circuit  court — special  terms  in  Cook  county.  In  Cook  county  the 
terms  of  the  circuit  court  were  fixed  by  a  special  statute,  but  by  the  general 
law  the  judge  might,  by  an  order  properly  entered,  call  special  terms.  A  sale 
of  land  was  authorized  at  what  purported  to  be  a  special  term  for  general  busi- 
ness :  Held,  that  it  would  be  presumed  the  term  was  regularly  called  according 
to  the  statute,  especially  since  the  destruction  of  the  records  of  the  court. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Millek  &  Frost,  for  the  appellant. 

Messrs.  Avery  &  Comstock,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  title  to  the  property  involved  in  this  litigation  was  in 
Giles  Spring,  in  his  lifetime,  and  it  is  proven  plaintiff  is  his 
only  surviving  heir  at  law,  and,  unless  the  title  that  de- 
scended to  him  has  been  divested  by  the  sale  made  by  his 
guardian  under  a  decree  of  the  circuit  court  made  in  1853, 
plaintiff  is  entitled  to  recover. 

A  number  of  objections,  all  of  them  exceedingly  technical, 
have  been  taken  to  the  validity  of  the  sale  of  the  wards' 
land  by  their  guardian.  None  of  them,  however,  affect  the 
merits  of  the  case.  It  is  shown  affirmatively  the  land  was 
sold  by  plaintiff's  guardian  under  a  decree  of  a  court  of 
competent  jurisdiction,  for  the  maintenance  of  himself  and 
other  minor  heirs  of  his  father's  estate,  then  living,  and  that 
the  same  was  purchased  at  such  sale  in  good  faith  by  a 
stranger  to  the  record,  with  no  notice  whatever  of  any  of  the 
defects  in  the  proceedings  that  it  is  now  alleged  existed.  It 
will  be  observed,  the  irregularities  that  are  said  to  vitiate 
the  sale  have  relation  to  the  subsequent  proceedings  after 
the  court  acquired  jurisdiction  in  the  case.  No  principle  is 
better  settled  in  our  jurisprudence  than  that  where  a  court 
has  jurisdiction  of  the  subject  matter  and  of  the  persons  of 
the  parties  to  the  litigation,  its  judgments  or  decrees,  when 
called  in  question  collaterally,  will  be  held  valid ;  and,  not- 
withstanding the  court  may  have  proceeded  irregularly,  a 
purchaser  in  good  faith  under  its  judgment  or  decree  will  be 
protected.  Harris  v.  Lester,  80  111.  307.  A  proceeding  by 
a  guardian  to  sell  real  estate  for  the  maintenance  of  his  ward 
is  a  proceeding  in  rem,  being  made  on  behalf  of  the  owner 
of  the  estate,  and  hence  it  is  only  necessary  the  court  should 
have  jurisdiction  of  the  subject  matter.  Under  the  statute 
then  in  force,  jurisdiction  in  such  cases  is  acquired  by  the 
publication  of  the  prescribed  notice  to  all  concerned,  and  by 
presenting  a  petition  in  writing  to  the  proper  court  by  the 
guardian  on  behalf  of  his  ward.  Where  enough  appears  in 
such  cases  on  the  face  of  the  record  to  show  that  the  court 
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that  pronounced  the  decree  had  jurisdiction  of  the  subject 
matter,  the  sentence  is  understood  to  be  conclusive  when 
collaterally  assailed,  although  errors  may  have  intervened 
after  the  court  acquired  jurisdiction  that  might  be  sufficient 
to  warrant  a  reversal  in  any  direct  proceeding  for  that  pur- 
pose. It  was  so  expressly  ruled  by  this  court  in  such  a  pro- 
ceeding as  we  are  considering,  in  Mulford  v.  Stalzenback, 
46  I1L  303 ;  and  in  Mulford  v.  Beveridge,  78  111.  455. 

Much  difficulty  was  experienced  in  proving  what  was  done 
to  give  the  court  jurisdiction  in  the  proceeding  by  the  guard- 
ian to  sell  the  estate  of  his  wards,  on  account  of  the  de- 
struction by  fire  of  the  records  and  files  in  that  case  before 
this  action  was  commenced.  The  oral  testimony  shows  that 
notice  of  an  intention  to  present  a  petition  by  the  guardian 
to  sell  the  estate  of  his  wards  was  published  in  one  of  the 
Chicago  papers,  in  the  county  where  the  proceedings  were 
had,  i '  for  the  requisite  time  as  required  bylaw,"  and  in 
what  is  proven  to  be  a  correct  copy  of  the  original  decree, 
it  is  recited,  it  appeared  to  the  court  ««  that  due  proof  of  the 
time,  place,  and  intention  of  presenting  "  such  petition  was 
made  by  publication  in  one  of  the  "  public  journals  pub- 
lished in  the  city  of  Chicago,"  for  the  period  of  "  six  suc- 
cessive weeks."  Owing  to  the  destruction  of  the  records 
of  the  case,  as  well  as  all  the  files,  this  ought  to  be  regarded 
as  most  satisfactory  evidence  of  the  due  publication  of  the 
notice  by  the  guardian  of  his  application  to  sell  the  estate 
of  his  wards  that  the  statute  required  to  be  given,  and  that 
it  was  published  for  the  requisite  time  before  the  "  sitting 
of  the  court." 

Both  the  oral  testimony  and  the  copy  of  the  decree  in 
evidence  show  that  the  petition  in  writing  of  the  guardian  for 
the  sale  of  the  wards'  estate  was  presented  to,  and  was 
acted  on  by,  the  court,  but  the  point  is  made,  there  is  no 
proof  the  "petition  was  filed."  If  the  objection,  the 
petition  was  not  "  filed  in  court,"  is  that  it  wras  not  marked 
so  by  the  clerk,  the  record  is  silent  as  to  that  fact.  The 
decree  refers  to  a  petition  and  the  presentation  of  the  same 
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to  the  court,  but  it  is  said  there  is  no  verbal  or  other  evi- 
dence of  the  filing  of  the  same,  if  it  was  in  fact  done. 
Since  the  destruction  of  the  records  and  files,  it  is  simply 
impossible  to  prove  the  petition,  when  presented  to  the 
court,  was  marked  filed,  and  that  accounts  for  the  silence  of 
the  record  in  that  regard.  If  any  clerk  should  undertake 
to  give  his  recollection  of  such  an  act,  occurring  in  the  usual 
course  of  the  business  of  his  office,  after  the  lapse  of  so 
many  years,  his  testimony  would  hardly  be  credited.  It 
was  the  duty  of  the  clerk,  when  the  petition  was  presented 
to  the  court,  to  mark  it  filed,  and  after  the  lapse  of  more 
than  twenty  years  no  presumption  will  be  indulged  that  the 
clerk  omitted  that  duty  enjoined  upon  him  by  positive  law, 
that  the  decree  rendered  might  be  held  to  be  invalid  if 
such  a  trifling  omission  could  vitiate  a  decree  of  a  court  of 
competent  jurisdiction  in  all  things  else  regular.  As  we 
have  seen,  the  petition  was  presented  to  and  acted  upon  by 
the  court,  and  that  was  sufficient.  The  statute  authorized 
the  court  to  order  the  sale  of  the  real  estate  of  the  wards 
on  the  application  of  the  guardian;  by  "  petition  in  writing/' 
and  we  are  not  aware  it  is  essential  it  should  be  shown 
what  was  the  exact  date  of  presentation  by  any  file  mark. 
The  court  found  in  its  decree  that  the  proceedings  of  the 
"  guardian  had  in  all  respects  been  in  conformity  with  law,'* 
and  proof  having  been  made  that  notice  to  all  concerned 
was  made  for  the  requisite  length  of  time,  before  the  "  sit- 
ting of  the  court,"  in  the  maimer  prescribed  by  the  statute, 
and  of  the  presentation  of  a  u  petition  in  writing"  by  the 
guardian  for  the  sale  of  his  wards'  lands,  that  was  all  that 
it  was  necessary  to  prove  to  show  that  the  court  had  juris- 
diction to  pronounce  the  decree  it  did.  It  follows,  then,  the 
court  had  jurisdiction  to  order  the  sale  of  the  wards'  estate 
as  it  did,  but  because  the  court  may  have  omitted  to  make 
some  orders  in  reference  to  the  sale  thereafter  to  be  made, 
that  the  statute  authorized  the  court  to  make,  and  perhaps 
made  it  its  duty  to  do,  the  proposition  can  not  be  main- 
tained that  such  omissions  ousted  the  court   of  its  juris- 


1877.]  Speing  v.  Kane.  585 

Opinion  of  the  Court. 

diction  in  the  premises.  That  would  require  the  court  after 
it  obtained  jurisdiction  to  proceed  without  omitting  any 
duty  in  regard  to  the  subsequent  sale  which  the  law  directs 
to  be  observed.  That  is  not  the  law,  and  such  strict  con- 
struction savors  of  useless  technicality.  Of  this  class  of 
objections  is  the  one  taken  that  the  court,  although  it  fixed 
by  its  decree  the  place  where  the  sale  of  the  wards'  lands 
should  take  place,  and  the  notice  the  guardian  should  give 
of  the  time  and  place  of  sale,  it  did  not  in  the  decree  fix  the 
precise  day  on  which  the  sale  should  be  made.  It  admits 
of  some  doubt  whether  it  was  the  duty  of  the  court  to  fix 
the  day  of  sale,  other  than  by  directing  what  notice  the 
guardian  should  give  of  the  time  and  place  of  sale,  as  was 
done  in  this  case  ;  but,-  conceding  it  was  the  duty  of  the  court 
to  fix  by  its  decree  the  day  on  which  the  sale  should  take 
place,  the  omission  to  observe  that  direction  of  the  statute 
did  not  affect  the  jurisdiction  of  the  court  to  order  the  sale 
of  the  wards'  property.  Jurisdiction  had  been  obtained  by 
the  publication  of  a  notice  by  the  guardian  to  all  concerned, 
and  by  the  presentation  in  writing  of  a  petition  to  the  court 
for  a  sale  of  the  property,  and  it  is  a  proposition  that  finds 
no  support  either  in  reason  or  the  analogies  of  the  law  that  an 
omission  to  give  all  the  proper  directions  as  to  the  making 
of  the  sale  the  statute  requires  to  be  observed  can  oust  the 
court  of  jurisdiction.  At  most,  the  failure  to  fix  absolutely 
the  day  of  sale  was  a  mere  irregularity,  if  anything,  having 
no  relation  to  the  jurisdiction  of  the  court  in  the  premises. 
Advantage  could  only  be  taken  of  it  in  a  direct  proceeding 
to  reverse  the  decree  on  account  of  error  intervening.  The 
fallacy  of  the  argument  on  this  branch  of  the  case  lies  in  the 
assumption  the  court  must  do  everything  the  statute  directs 
to  be  done  in  regard  to  the  subsequent  sale,  no  matter  how 
trifling,  or  else  it  in  some  mysterious  way  loses  that  jurisdic- 
tion which  it  obtained  by  the  publication  of  the  notice  to  all 
concerned  as  required  by.  law,  and  the  presentation  to  the 
court  of  a  petition  in  writing  for  the  sale  of  the  wards'  prop- 
erty.     What   did   the    court   acquire    jurisdiction   to    do? 
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Plainly  it  was  to  order  the  sale  of  the  wards'  real  estate  on 
the  application  of  their  guardian,  and  that  it  did  do  by  the 
decree  pronounced.  That  being  a  definitive  sentence  pro- 
nounced by  a  court  having  jurisdiction  of  the  subject  matter 
of  the  litigation,  it  can  not  be  assailed  collaterally,  as  is 
sought  to  be  done  in  this  case. 

Another  objection  of  the  same  class  is,  that  there  is 
no  proof  the  guardian's  report  of  sale  was  in  fact  recorded 
as  the  law  requires.  The  report  of  sale  was  approved  by  the 
court,  and  the  proof  is  it  was  by  an  order  "  entered  on  the 
day  the  report  was  affirmed."  As  was  said  in  reference  to 
another  point  made,  it  was  the  duty  of  the  clerk  of  the 
court  to  record  the  report  after  it  should  be  affirmed,  and 
since  the  destruction  of  all  evidence  of  what  was  in  fact 
done,  no  presumption  will  be  indulged  that  he  omitted  that 
duty.  It  is  not  now  possible  to  make  any  proof  on  that 
subject,  since  no  written  evidence  exists,  and  it  can  not  be 
expected  such  evidence  exists  in  the  minds  of  living  wit- 
nesses. Under  such  circumstances,  sjiould  presumptions  be 
indulged,  in  the  absence  of  any 'evidence,  that  officers  of 
court  had  omitted  clerical  duties  enjoined  upon  them  by 
law,  it  might  unsettle  any  number  of  titles  to  valuable 
property  where  there  has  been  a  destruction  of  the  public 
records. 

It  seems  the  terms  of  the  circuit  court  of  Cook  county, 
in  which  the  proceedings  were  had  for  the  sale  of  this 
property,  were  fixed  by  a  special  statute,  but  by  the  gen- 
eral law  the  judge  of  that  court  had  power  by  an  order 
properly  entered  of  record  to  call  special  terms  of  court ; 
and  as  the  proceedings  purport  to  have  been  had  at  a 
special  term  for  general  business,  we  must  understand  such 
term  of  court  was  regularly  called  in  accordance  with  the 
provisions  of  the  statute.  Any  other  rule  would  be  pro- 
ductive of  most  disastrous  consequences,  and  especially  after 
the  destruction  of  the  records  containing  the  evidence  of 
how  the  special  term  of  court  came  to  be  held  as  it  was. 

According   to    our    understanding,    the    sale    under    the 
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decree,  there  having  been  jurisdiction  in  the  court  to  pro- 
nounce it,  divested  plaintiff  of  the  title  of  the  property 
that  came  to  him  by  descent,  that  is  involved  in  this  con- 
troversy, and  it  matters  not  in  whom  that  title  may  now  be, 
so  it  is  not  in  plaintiff,  it  is  sufficient  to  defeat  the  present 
action . 

The  judgment  is  warranted  both  by  the  law  and  the 
evidence,  and  must  be  affirmed,, 

Judgment  affirmed. 

Mr.  Justice  Dickey  :  I  dissent  from  the  doctrine  of  this 
court  in  this  class  of  cases.  The  statute  prescribes  the 
mode  in  which  the  property  of  minors  may  be  taken  from 
them.  I  think  that  in  such  case  the  mode  prescribed  must 
be  pursued,  and  no  title  passes  unless  every  condition  pre- 
scribed by  the  statute  has  been  fulfilled. 


The  Chicago  Planing  Mill  Company 

v. 

The  Merchants'  National  Bank. 

1.  Service  —  on  corporation.  To  authorize  the  service  of  summons  against 
a  corporation  upon  any  officer  or  agent  other  than  its  president,  it  must  appear 
by  the  return  that  the  president  can  not  be  found  in  the  county ;  and  even  when 
this  fact  appears,  a  return  of  service  on  A  B  "as  secretary  "  can  not  be  sustained. 
It  must  be  stated  that  such  person  is  secretary  of  the  company,  to  be  good. 

2.  Amendment  —  sheriff's  return  after  term.  The  circuit  court  has  the 
right,  within  a  reasonable  time  after  the  term  at  which  a  case  is  disposed  of,  to 
permit  the  sheriff  to  amend  his  return  of  service,  upon  due  notice  to  the  ad- 
verse party.     If  falsely  made,  the  party's  remedy  is  against  the  sheriff. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Leake  &  Vocke,  for  the  plaintiff  in  error. 

Messrs.  Matlocks  &  Mason,  for  the  defendant  in  error. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  reverse  a  judgment  rendered  in 
the  Superior  Court  of  Cook  County,  on  July  6,  1876,  in 
favor  of  the  Merchants'  National  Bank  against  the  Chicago 
Planing  Mill  Company,  for  the  sum  of  $4,052.66.  The 
judgment  was  rendered  by  default  on  a  return  of  service  in 
the  following  words : 

61  The  president  of  the  within  named  company  not  being 
found  in  my  county,  served  this  writ  by  reading  and  deliver- 
ing a  copy  thereof  to  William  H.  Jenkins,  secretary  of  said 
company,  this  13th  day  of  June,  A.  D.  1876. 

"  Francis  Agnew,  Sheriff, 
66  By  Walter  McDonald,  Deputy." 

On  August  15,  1877,  on  due  notice  to  the  defendant  in 
error,  the  court  granted  leave  to  the  sheriff  to  amend  his 
return  of  service,  and  the  following  amended  return  was 
made : 

"  By  leave  of  court  the  above  return  is  stricken  out  and 
amended  in  accordance  with  the"  facts,  so  as  to  read  as 
follows  :  Served  this  writ  by  reading  and  delivering  a  copy 
thereof  to  William  H.  Jenkins,  by  direction,  as  secretary, 
this  13th  day  of  June,  A.  D.  1876. 

"Francis  Agnew,  Sheriff, 
" By  Walter  McDonald,  Deputy." 

After  this  amendment  of  the  return  the  writ  of  error  was 
sued  out,  and  it  is  urged,  as  a  ground  to  reverse  the  judg- 
ment, the  evidence  of  service  of  process  was  insufficient  to 
authorize  the  court  to  render  the  judgment  on  default.  On 
the  other  hand,  the  defendant  in  error  has  assigned  cross- 
errors  which  call  in  question  the  right  of  the  court  to  allow 
the  amendment  of  the  sheriff's  return.  Section  5  of  the 
Practice  Act  (Kev.  Laws  1874,  page  775)  provides  that  an 
incorporated  company  shall  be  served  with  process  by  leav- 
ing a  copy  thereof  with  its  president,  if  he  can  be  found  in 
the  county  in  which  the  suit  is  brought ;  if  he  shall  not  be 
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found  in  the  county,  then  by  leaving  a  copy  of  the  process 
with  any  clerk,  secretary,  superintendent,  general  agent, 
cashier,  principal  director,  engineer,  conductor,  station 
agent,  or  any  agent  of  said  company  found  in  the  county. 
It  is  clear  the  service  as  shown  by  the  amended  return  is 
fatalty  defective.  In  the  first  place  it  does  not  appear  by 
the  return  that  the  president  of  the  corporation  was  not 
found  in  the  county,  as  the  act  requires  before  process  could 
be  served  on  one  of  the  other  officers  named  in  the  act ;  but 
even  if  the  return  had  shown  the  president  not  found,  the 
service  on  Wm.  H.  Jenkins  "as  secretary"  could  not  be 
sustained.  The  service  on  Jenkins  as  secretary  was  not  a 
service  on  the  secretary  of  the  company.  This  point  was 
expressly  decided  in  Illinois  &  Mississippi  Telegraph  Com- 
pany v.  Kennedy,  24  111.  319, where  it  is  said  the  return 
must  be  positive  that  the  writ  was  served  upon  the  presi- 
dent, and  the  officer  must  take  the  responsibility  of  deter- 
mining the  fact.  To  serve  upon  A  B  "as  president"  is 
not  a  compliance  with  the  statute. 

In  regard  to  the  cross^errors  relied  upon  by  defendant  in 
error,  we  have  been  cited  to  numerous  authorities,  which, 
it  is  contended,  establish  the  doctrine  that  the  court  had 
no  authority  to  allow  the  amendment  of  the  sheriff's  re- 
turn. We  have  carefully  examined  the  cases  cited,  and 
while  we  are  free  to  concede  the  defendant  in  error  has 
presented  his  view  of  the  case  with  much  ability,  and 
there  are  some  authorities  which  might  sustain  his  posi- 
tion, yet  we  are  constrained  to  hold  the  weight  of  authority 
is  against  him,  and,  under  the  former  decisions  of  this  court, 
which  we  perceive  no  good  reason  to  overrule,  the  amend- 
ment was  proper.  In  Dunn  v.  Bodgers,  43  111.  260,  it  was 
held  that  the  circuit  court  was  authorized  to  grant  leave  to 
a  sheriff  to  amend  his  return  to  process  either  before  or* 
after  a  judgment  or  decree  had  been  rendered  in  the  case, 
and  that  it  was  not  error  to  grant  such  leave  without  notice 
to  the  opposite  party.  This  decision  was  predicated  upon 
a  number  of  decisions  of  this  court,  beginning  with  Mont- 
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gomery  v.  Brown,  2  Gilm.  581.  However,  in  0'  Conner 
v.  Wilton,  57  111.  226,  the  former  decisions  on  the  subject 
were  reviewed  and  modified  in  so  far  as  they  held  an  amend- 
ment could  be  made  as  a  matter  of  course,  without  no- 
tice, after  the  term  of  court  had  closed.  In  that  case  the 
court  used  this  language:  "To  permit  such  amendments, 
as  a  matter  of  course,  without  notice,  and  by  any  person 
who  may  have  been  in  office  at  the  time,  and  who  may  sub- 
sequently have  become  insolvent,  and  whose  securities  may 
be  in  a  like  condition,  or  who  by  lapse  of  time  have  become 
released,  would  be  calculated  to  work  great  wrong  and  in- 
justice. The  true  rule  of  practice,  upon  much  reflection, 
should  only  permit  such  amendments  as  a  matter  of  course, 
and  without  notice,  during  the  term  at  which  the  cause  is 
determined."  We  do  not,  however,  understand  that  the 
court  in  that  decision  undertook  to  establish  the  rule  that 
an  amendment  could  not  be  made  on  notice,  if  application 
should  be  made  within  a  reasonable  time  ;  but,  so  far  as  this 
point  was  involved,  the  former  decisions  of  the  court  were 
left  in  full  force.  Nor  was  it  determined  in  the  O' Conner 
case  what  would  be  a  reasonable  time  within  which  to  ask 
leave  to  have  the  amendment  made,  and  it  will  not  be 
necessary  to  determine  that  point  here.  The  application  in 
this  case  was  made  upon  notice,  about  one  year  after  the 
judgment  was  rendered,  and  we  can  not,  in  view  of  the  au- 
thorities, hold  that  to  be  an  unreasonable  delay.  No  third 
parties  had  acquired  rights  on  the  faith  of  the  judgment, 
nor  had  there  been  such  a  lapse  of  time  after  the  service  was 
made  that  the  facts  in  regard  to  the  service  would  be  likely 
to  have  faded  from  the  mind  of  the  officer  who  served  the 
summons.  We  are,  therefore,  of  opinion,  under  the  au- 
thority of  Dunn  v.  Rodgers,  supra,  and  the  cases  there  cited, 
the  application  to  amend  the  return  was  in  apt  time,  and 
the  court  did  not  exceed  its  authority  in  alio  wins:  the 
amendment  to  be  made.  It  may  be,  under  the  peculiar  cir- 
cumstances of  this  case,  the  allowance  of  the  amendment 
will  work  injustice  to  the  defendant  in  error,  but  we  per- 


1877.]  Gittings  v.  Nelson.  591 

Statement  of  the  case. 

ceive  no  way  that  can  be  avoided.  We  can  not  establish  a 
bad  precedent,  and  unsettle  the  established  law  of  the 
country  in  order  to  protect  a  single  suitor;  besides,  if  the 
amended  return  is  false,  and  the  defendant  in  error  is  in- 
jured in  consequence  of  the  amendment,  he  has  his  remedy 
against  the  sheriff,  which  will  doubtless  afford  ample  pro- 
tection. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


Kinzie  Gittings 

v. 

George  C.  Nelson. 

1.  LiEisr — pledge  of  property  not  in  existence.  An  agreement  in  the  spring, 
before  the  existence  of  a  crop,  to  give  another  a  lien  upon  the  crop  to  he  raised 
that  year,  for  property  purchased  and  for  advances,  or  that  the  crop  shall  belong 
to  the  creditor  until  he  is  paid,  can  not  operate  upon  the  crop  after  being 
raised,  as  a  transfer  by  way  of  pledge  or  mortgage,  or  otherwise,  until  at  least 
after  possession  taken  by  the  creditor,  and  before  possession  so  taken  the  crop  will 
be  liable  to  an  execution  against  the  debtor. 

2.  Landlord's  lien — upon  crop  raised.  "Where  a  landlord  rents  farming 
land  for  a  share  of  the  crop,  which  he  receives,  and  also  rents  a  house  and  lot 
for  a  cash  rent,  if  he  seeks  to  enforce  a  lien  on  the  balance  of  the  crops  grown 
on  the  farming  land  for  the  rent  due  on  the  house  and  lot,  he  must  show  that 
there  was  but  one  demise  as  to  the  whole  premises.  If  the  demise  of  the  house 
was  separate  and  distinct,  there  will  be  no  lien  on  the  crop  as  to  the  rent  due 
on  the  house. 

Appeal  from  the  Circuit  Court  of  Henderson  County; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  case  of  the  trial  of  the  right  of  property, 
before  a  justice  of  the  peace,  in  respect  of  three  cribs  of 
corn  claimed  by  Nelson,  which  had  been  levied  upon  by  a 
constable  as  the  property  of  one  Palmer  under  an  execution 
in  his  hands  against  Palmer. 

The  evidence  on  the  part  of  the  claimant,  Nelson,  tended 
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to  show  that  in  the  fall  of  1874  he  rented  to  Palmer,  for 
the  3^ear  1875,  two  certain  pieces  of  land  of  about  forty 
acres  each,  situate,  one  in  Henderson,  the  other  in  Hancock 
county,  to  cultivate  upon  shares,  Palmer  to  have  one-half 
of  the  crop  raised,  and  Nelson  the  other  half,  the  latter  to 
take  his  half  of  the  crop  in  the  field  ungathered ;  that 
Nelson  also  at  the  same  time  leased  to  Palmer  a  house  and 
about  ten  acres  of  ground  for  one  year,  commencing  March 
1,  1875,  for  which  Palmer  was  to  pay  $105  cash;  that  in 
the  latter  part  of  March,  1875,  before  Palmer  began  to 
plow,  he  bargained  with  Nelson  for  a  team  and  wagon  at 
the  price  of  $300,  the  same  to  remain  Nelson's  until  paid 
for ;  and  at  the  same  time  it  was  agreed  that  Nelson  should 
furnish  Palmer  supplies  for  his  teams  and  family,  and  that 
Palmer's  share  of  the  crop  should  be  Nelson's  until  the 
latter  got  his  pay. 

The  whole  amount  of  the  indebtedness  of  Palmer  to 
Nelson,  including  rent  of  house  and  ten  acres,  team  and 
wagon,  and  supplies  furnished,  was  $580. 

The  crop  raised  upon  the  two  pieces  of  land  was  corn. 
When  Palmer  got  ready  to  gather  corn,  he  inquired  of 
Nelson  what  he  should  do  with  the  corn ;  the  latter  told 
him  to  get  rails  and  crib  it  up  on  the  place  where  Palmer 
lived.  This  was  done  by  Palmer,  and  the  corn  so  cribbed 
up,  consisting  of  three  cribs,  is  that  in  controversy.  It 
was  raised  on  the  tract  of  land  in  Henderson  county. 

The  execution  against  Palmer  for  $103.90,  and  costs, 
came  into  the  hands  of  the  constable,  September  20,  1875, 
and  was  levied  upon  the  corn,  November  13,  1875. 

Nelson  signed  the  delivery  bond  to  the  constable  for  the 
delivery  to  him  of  the  three  cribs  of  corn. 

After  the  levy  of  the  execution,  Nelson  took  back  the 
team  and  wagon ;  and,  also,  after  that  time,  Palmer  gath- 
ered his  share  of  the  corn  on  the  land  in  Hancock  county, 
amounting  to  between  800  and  900  bushels,  900  as  Palmer 
says  on  cross-examination,  and  let  Nelson  have  the  same, 
the  latter  allowing  therefor  25  cents  per  bushel. 
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The  cribs  of  corn  levied  on,  amounting  to  477  bushels, 
as  Nelson  and  Palmer  testify,  Nelson  sold,  in  March,  1876, 
for  31  cents  per  bushel,  and  received  the  pay.  This  pro- 
ceeding before  the  justice  of  the  peace  was  commenced 
November  15,  1875.  On  appeal  from  the  justice  of  the 
peace  to  the  circuit  court,  a  verdict  and  judgment  were 
rendered  in  favor  of  the  claimant,  Nelson,  and  Gittings, 
the  execution  creditor,  appealed  to  this  court. 

Messrs.  Manier  &  Miller  and  Mr.  C.  C.  Preston,  for 
the  appellant. 

Messrs.  Miller  &  Frost,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  seems  to  us  to  have  been  a  clear  wrong  here  done 
to  the  execution  creditor. 

Certainly,  Nelson  could  have  no  claim  to  the  corn  further 
than  as  security  for  the  indebtedness  from  Palmer  to  him. 
Taking  the  quantity  of  the  corn  received  from  Palmer's 
share  of  the  crop  raised  on  the  Hancock  county  land  as 
850  bushels,  then,  by  the  receiving  of  that,  and  the  taking 
back  of  the  team  and  wagon,  Nelson  was  satisfied  the  full 
amount  of  all  the  indebtedness  to  him  from  Palmer,  with 
the  exception  only  of  $67.50.  After  the  satisfaction  of  this 
last  amount  from  the  corn  levied  on,  there  would  have 
been  left  quite  a  margin  to  be  appropriated  for  the  payment 
of  the  execution,  and  we  see  no  just  reason  why  it  should 
not  have  been  so  applied  —  why  at  least  the  property  in  the 
corn  should  not  have  been  found  to  be  in  the  constable, 
subject  to  the  indebtedness  from  Palmer  to  Nelson. 

But  we  are  inclined  to  think  that  the  property  should 
have  been  found  to  be  in  the  constable  simply,  without  even 
the  qualification  above.  We  do  not  consider  that  there  is 
any  lien  here  to  be  asserted  against  the  execution,  other 
than  a  landlord's  lien  for  rent,  as  given  by  the  statute. 
Any  agreement  in  the  spring  of  1875,  that  Nelson  should 
38  — 86th  ill. 
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have  a  lien  upon  the  crop  to  be  raised  that  year  for  the 
payment  of  a  team  and  wagon  sold  to  Palmer,  or  for  hay 
and  corn  to  be  furnished  for  his  teams,  or  for  provisions  for 
his  family,  or  that  the  crop  should  be  Nelson's  until  such 
payment  should  be  made,  would  have  been  a  contract  in 
reference  to  property  not  then  in  existence,  and  could  not 
operate  upon  the  crop,  after  being  raised,  as  a  transfer  of  it 
by  way  of  pledge  or  mortgage,  or  otherwise,  at  least  not 
until  after  the  taking  possession  thereof  by  Nelson. 

At  the  time  the  execution  came  into  the  officer's  hands, 
September  20,  1875,  Nelson  had  done  nothing  toward 
taking  possession  of  the  property  ;  creditors  and  purchasers 
had  the  right  to  regard  it  as  Palmer's,  and  the  execution 
from  that  date  bound  it  as  his  property,  unaffected  by  any 
such  secret,  verbally  given  lien  or  agreement,  as  above  stated. 

As  respects  any  lien  for  rent,  the  statute  gives  the  land- 
lord a  lien  on  all  crops  grown  on  the  demised  premises 
during  the  year. 

The  rent  here  for  the  two  forty  acres  of  land  was  paid  by 
one-half  of  the  crops,  as  agreed. 

Is  the  crop  grown  upon  one  of  these  forty-acre  tracts 
subject,  under  the  statute,  to  a  lien  for  the  payment  of 
the  $105  cash  rent  agreed  to  be  paid  for  the  house  and 
ten  acres  of  land  ?  The  evidence  is  meager  in  the  respect 
of  showing  any  connection  between  the  two  tracts  of  land 
and  the  house  and  ten  acres,  as  being  one  demise.  All  that 
appears  is,  that  also  at  the  same  time  there  was  a  lease  of 
the  house  and  ten  acres. 

The  fact  that  there  was  a  distinct  renting  of  the  two  forty- 
acre  tracts  for  one-half  of  the  crops  for  no  specified  time, 
but  to  raise  a  crop  on  shares  for  the  season  or  year  1875, 
and  that  there  was  a  distinct  renting  of  the  house  and  ten 
acres  for  $105  cash  rent,  and  for  the  definite  time  of  one 
year  from  March  1,  1875,  tends  to  show  them  to  be  sepa- 
rate demises. 

The  construction  is  to  be  a  strict  one.  We  incline  to  the 
view  that  the  evidence  fails  to  show  satisfactorily  that  there 
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was  a  lien  here  upon  this  corn  grown  upon  one  of  the  forty- 
acre  tracts  for  the  rent  of  the  house  and  ten  acres  of  land. 
This  being  so,  would  leave  the  officer's  claim  of  property 
absolute  as  against  Nelson. 

The  view  taken  renders  it  unnecessary  to  consider  the 
effect  of  the  giving  by  Nelson  of  the  delivery  bond. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Union  School  District  No.  6,  T.  41,  Kane  County, 

v. 
Mary  Sterricker. 

1.  Teacher's  certificate.  The  school  law  does  not  require  a  teacher's 
certificate  to  state  upon  its  face  that  any  examination  was  had,  or  what  such 
examination  was.  It  is  sufficient  if  it  states  that  the  person  to  whom  it  is  given 
is  qualified  to  teach  the  branches  enumerated. 

2.  Same — proof  to  show  no  examination.  In  a  suit  by  a  teacher  to  recover 
his  wages,  after  being  discharged  by  the  directors,  his  certificate  of  qualification 
to  teach  can  not  be  invalidated  by  proof  that  no  personal  examination  of  the 
teacher  was  had.  The  certificate  is  in  the  nature  of  a  commission,  and  can 
not  be  attacked  collaterally. 

3.  Statute  —  construed.  The  word  "may  "  in  the  school  law,  in  which  it  is 
provided  that  a  teacher's  certificate  may  be  drawn  in  a  given  form,  was  not 
intended  to  be  interpreted  "must." 

Appeal  from  the  Circuit  Court  of  Kane  County ;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

This  was  a  suit  by  the  appellee  against  the  appellant, 
originating  before  a  justice  of  the  peace.  On  the  trial  in 
the  circuit  court  the  plaintiff's  evidence  showed  an  employ- 
ment to  teach  a  three  months  school  at  $25,  and  she  to  be 
boarded,  and  her  discharge  at  the  end  of  the  first  month. 
The  plaintiff  recovered  judgment  in  the  court  below  for 
$87.50.  The  proof  showed  that  the  plaintiff's  certificate 
was  given  without  any  personal  examination. 
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Messrs.  Botsford  &  Barry,  for  the  appellant. 

Messrs.  Joslyn  &  Coleman,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  by  appellee  against  appellant  for  ser- 
vices as  a  school  teacher.  The  testimony  tends  to  show 
that  appellee  was  employed  to  teach  a  school  for  appellant 
for  a  given  time,  and  that  at  the  end  of  a  month,  and  before 
the  time  had  elapsed,  one  of  the  directors,  with  the  appro- 
bation of  a  second,  discharged  the  teacher  and  forbade  her 
teaching  any  longer  ;  and  no  sufficient  justification  is  shown 
for  her  discharge.  By  the  terms  of  her  agreement  she  was 
to  be  boarded  and  paid  $25  a  month.  The  testimony 
tended  to  prove  that  it  was  difficult  to  get  employment  in  a 
school  after  she  was  discharged  ;  that  she  did  not  find  any 
employment  for  the  balance  of  the  time,  and  that  she  was 
not  employed  after  the  time  of  her  discharge,  but  remained 
at  home.  There  was  also  evidence  tending  to  prove  that 
she  was  not  discharged  from  the  school  at  all,  but  left  her 
position  without  sufficient  ground.  On  this  point  the  evi- 
dence is  very  contradictory.  It  is  insisted  that  the  verdict 
in  this  respect  is  against  the  weight  of  the  evidence.  We 
think  the  evidence  was  sufficient  in  this  regard  to  sustain  the 
verdict,  and  we  can  not  say  that  it  ought  to  have  been  set 
aside  on  that  ground. 

It  is  insisted  that  the  certificate  of  the  qualifications  of 
the  appellee  as  a  teacher  was  not  sufficient,  under  the  stat- 
ute, and  we  are  referred  to  sections  50  and  52,  chapter  122, 
Kevised  Statutes  1874. 

The  statute  provides  that  no  teacher  shall  be  authorized 
to  teach  a  common  school  *  *  *  who  does  not  pos- 
sess a  certificate  as  required  by  this  section.  It  is  made 
the  duty  of  the  county  superintendent  to  grant  "certificates 
to  such  persons  as  may,  upon  due  examination,  be  found 
qualified,  and  it  is  provided  that  he  "  shall  certify  that  the 
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person  to  whom  such  certificate  is  given  is  qualified  to  teach 
orthography,"  etc.  (enumerating  the  branches  required), 
and  "  said  certificate  may  be  in  the  form  following,"  viz.  : 
Here  follows  a  form  saying  that  the  person  having  been  ex- 
amined by  the  superintendent,  in  the  different  branches,  enu- 
merating them,  and  that  the  superintendent  being  satisfied 
that  the  applicant  is  of  good  moral  character,  the  superintend- 
ent certifies  the  qualifications  of  the  person  in  the  branches 
enumerated  are  such  as  to  entitle  the  person  to  a  certificate 
of  the  grade,  etc. 

It  will  be  observed  that  while  the  statute  imposes  no  duty 
to  give  to  any  one  a  certificate,  except  to  a  person  found  qual- 
ified "upon  due  examination,"  yet  the  statute  does  not 
require  the  certificate  to  state  upon  its  face  what  that  exam- 
ination was,  or  that  such  examination  was  had.  The  stat- 
ute requires  the  certificate  to  state  "that  the  person  to 
whom  the  certificate  is  given  is  qualified  to  teach ' '  the 
branches  enumerated.  The  certificate  produced  complies 
fully  with  the  statute  in  this  respect.  It  is  not  invalid  for 
want  of  conformity  to  the  form  furnished  in  the  statute. 
The  statute  prescribes  what  fact  the  certificate  must  state, 
and  then  adds  that  the  certificate  may  be  drawn  in  a  given 
form.  The  word  "  may  "  in  this  case  was  not  intended  to 
be  interpreted  "  must."  Nor  is  it  conceived  that  such  cer- 
tificate can  be  invalidated  in  this  proceeding  by  proof  that 
no  personal  examination  of  the  teacher  was  had.  The  cer- 
tificate is  in  the  nature  of  a  commission,  and  can  not  be 
attacked  collaterally. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the 
decision  or  opinion  in  this  case. 


598  Robinson  v.  Yates  City  Lodge.        [Sept.  T. 

Opinion  of  the  Court. 


William  H.  Robinson 
Yates  City  Lodge  No.  448,  A.  F.  &  A.  Masons. 

1.  Masonic  lodge — recovery  back  of  initiation  fees.  A  member  of  a  Ma- 
sonic lodge  or  other  association  not  for  profit,  can  not,  on  his  expulsion,  recover 
for  the  initiation  fees  voluntarily  paid  by  him,  when  no  fraud  is  practiced  on 
him.  His  expulsion  does  not  work  a  rescission  of  the  contract  under  which 
such  fees  are  paid. 

2.  Same — notice  of  inability  to  attend  trial.  Notice  by  a  member  of  a 
Masonic  lodge,  when  summoned  for  trial,  to  the  master  or  principal  officer, 
that  he  could  not  be  present  at  the  time  and  place  fixed  for  the  trial  of  the 
charges,  owing  to  other  duties  as  a  public  officer,  does  not  of  itself  oust  the 
lodge  of  jurisdiction  to  try  such  party  on  the  charges  at  such  time  and  place. 

Writ  of  Error  to  the  Circuit  Court  of  Kuox  County ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  W.  H.  Robinson,  pro  se. 

Mr.  Robert  Dollard,  for  the  defendant  in  error. 

Per  Curiam  :  This  suit  was  commenced  before  a  police 
magistrate  of  Knox  county,  by  the  plaintiff  in  error  against 
the  defendant  in  error,  to  recover  certain  moneys  paid  as 
initiation  fees. 

Appeal  was  taken  from  the  judgment  of  the  police  magis- 
trate to  the  circuit  court  of  Knox  county,  and,  on  the  trial 
in  that  court,  the  case  was  submitted  on  the  following 
agreed  statement  of  facts  : 

"  That  defendant  is  a  Masonic  lodge  at  Yates  City, 
Knox  county,  Illinois  ;  that  plaintiff  was  a  member  in  good 
standing  of  said  lodge  prior  to  the  seventh  day  of  June, 
A.  D.  1873  ;  that  said  lodge  had  power  by  its  constitution 
and  by-laws,  to  which  plaintiff  subscribed  on  becoming  a 
member,  by  giving  the  accused  ample  time  and  opportunity 
to  prepare  his  defense,  the  right  to  be  present  at  all  exam- 
inations of  witnesses,  either  in  or  out  of  the  lodge,  and  to 
propose  such  relevant  questions  as  he  might  desire,  to  expel 
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a  member  for  unmasonic  conduct ;  that,  on  the  7th  day  of 
June,  A.  D.  1873,  and  while  plaintiff  was  a  member  of  such 
lodge,  he  was  served  by  an  officer  of  the  lodge  at  said  Yates 
City  with  a  paper  charging  him  with  unmasonic  conduct, 
and  summoning  him  to  appear  before  the  lodge  on  the  19th 
day  of  June,  A.  D.  1873,  to  answer  said  charge;  that,  on 
the  14th  day  of  June,  A.  D.  1873,  plaintiff  notified  the 
master  of  the  lodge  that  he  could  not  be  present  at  the 
time  appointed  for  his  trial  on  said  charge  without  inter- 
fering with  his  duties  as  county  surveyor  of  said  Knox 
county;  that  he  was  tried  by  said  lodge,  in  his  absence,  at 
the  time  appointed ;  that  he  was  found  guilty  of  unmasonic 
conduct,  and,  as  a  penalty  therefor,  expelled  from  said 
lodge." 

The  circuit  court  gave  judgment  for  the  defendant. 

We  think  it  very  clear  that  judgment  was  right. 

The  fees  paid  by  plaintiff  in  error  were  voluntarily  paid, 
and  there  is  no  pretense  that  he  was,  in  that  respect,  over- 
reached or  in  anywise  defrauded.  It  can  not  be  pretended 
that  his  expulsion  works  a  rescission  of  the  contract  under 
which  the  initiation  fees  were  paid,  and  there  is,  therefore, 
no  ground,  of  which  we  are  aware,  upon  which  the  present 
suit  can  be  maintained. 

We  held,  in  The  People  ex  rel.  v.  Board  of  Trade,  80  111. 
134,  that  Ave  would  not  interfere  to  control  the  enforcement 
of  the  by-laws  of  merely  voluntary  associations,  such  as  is 
the  defendant  in  error,  but  that  such  organizations  must  be 
left  to  enforce  their  rules  and  regulations  by  such  means  as 
they  may  adopt  for  their  government. 

We  may  add,  if  we  felt  called  upon  in  the  present  case  to 
notice  the  alleged  irregularity  of  the  defendant  in  error, 
which  is  claimed  as  the  basis  of  the  right  to  recover,  we 
could  not  concur  in  the  view  of  the  plaintiff  in  error.  It 
could  not  have  been  sufficient  to  have  ousted  the  lodsre  of 
jurisdiction  to  try  the  case  of  plaintiff  in  error,  merely  to 
notify  its  presiding  officer  that  his  duties  as  county  surveyor 
would  prevent  his  being  present  at  the  time  appointed  for  his 
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trial.  He  did  not  even  prove  that  this  was  a  fact,  or  that  he 
made,  application  based  on  proof  of  that  fact,  in  a  proper 
manner,  to  have  the  hearing  of  his  case  postponed. 

Our  decision,  however,  is  based  exclusively  on  the  ground 
that  the  money  sued  for  was  voluntarily  paid,  without  fraud 
or  imposition  by  the  defendant  in  error  to  induce  the  pay- 
ment, and  the  defendant  being  a  purely  voluntary  associa- 
tion, and  not  organized  for  pecuniary  profit,  we  will  not  in- 
terfere with  the  enforcement  of  its  by-laws. 

The  judgment  is  affirmed* 

Judgment  affirmed. 


W.  F.  Coolbaugh  et  al, 

v. 

Louis  C.  Huck  et  al. 


Taxation — jurisdiction  of  county  board  to  increase  appraisement.  The 
county  board,  in  counties  under  township  organization,  has  no  jurisdiction  to 
increase  the  valuation  of  personal  property  for  taxation,  except  such  as  is 
assessed  after  the  fourth  Monday  of  June,  the  time  fixed  for  reviewing  the 
assessment  by  the  assessor,  town  clerk,  and  supervisor.  If  such  board  attempts 
to  increase  the  valuation  of  property  assessed  before  that  time,  its  action  will 
be  void,  and  the  taxes  levied  on  the  increased  valuation  will  be  enjoined. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Samuel  M.  Mooke,  Judge,  presiding. 

This  was  a  bill  of  complaint,  exhibited  by  W.  F.  Cool- 
baugh, J.  W.  Odell,  and  C.  T.  Wheeler,  against  Mark 
Kimball,  acting  collector  of  taxes  of  town  of  South  Chi- 
cago, L.  C.  Huck,  county  treasurer  of  Cook  county,  and 
the  Union  National  Bank,  seeking  to  enjoin  a  certain  pro- 
portion of  their  taxes  levied  for  the  year  1876,  against  the 
shares  of  the  capital  stock  of  the  Union  National  Bank 
owned  by  the  complainants,  the  complainants  tendering 
payment  of  all  except  that  portion  alleged  to  be  void  for 
illegality. 
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The  gravamen  of  the  bill  is,  that  the  shares  of  the  bank 
were  included  in  the  assessment  made  by  the  assessor  for 
the  town  of  South  Chicago,  at  a  valuation  fixed  at  $34  per 
share,  and  that  the  county  board  at  its  July  meeting,  with- 
out authority  of  law,  without  complaint,  and  without  notice, 
raised  the  valuation  from  $34  to  $40.80  per  share,  to  which 
the  State  board  added  fifty-five  per  cent.  The  assessment 
is  claimed  to  be  illegal  as  to  $10.54  per  share,  being  the 
original  increase  of  $6.80,  with  fifty-five  per  cent  added. 

The  answers  insist  that  the  county  board  were  duly 
authorized  to  raise  the  valuation  ;  that  complaint  was  made, 
which  is  set  forth  in  full ;  and  that  notice  was  given,  which 
notice  is  also  set  forth. 

The  cause  was  heard  on  bill,  answers,  replications,  and 
statement  of  facts,  and  the  bill  dismissed  for  want  of  equity, 
from  which  an  appeal  was  prayed  to  this  court. 

The  following  is  the  statement  of  facts,  which  is  made 
part  of  the  record  by  a  certificate  of  evidence  : 

"  It  is  hereby  agreed  as  a  statement  of  facts  to  be  used 
upon  the  hearing  of  the  above  entitled  cause  : 

"  That  the  Union  National  Bank  is  a  corporation  created 
under  the  law  of  Congress,  commonly  known  as  the  National 
Bank  or  National  Currency  Act,  and  located  and  doing 
business  in  the  town  of  South  Chicago,  county  of  Cook, 
and  State  of  Illinois. 

"  That  the  capital  stock  of  said  Union  National  Bank  is 
one  million  of  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  of  which  the  complainant  Coolbaugh  holds 
4,320  shares,  the  complainant  Wheeler  50  shares,  and  the 
complainant  Odell  150  shares,  and  did  so  hold  throughout 
1876. 

"That  throughout  the  year  1876,  1,950  shares  of  said 
capital  stock  were  held  by  persons  residing  in  the  county  of 
Cook  and  State  of  Illinois,  other  than  said  complainants, 
and  3,550  shares  by  non-residents  of  said  State. 

"  That  said  shares  were  placed  at  the  valuation,  and  their 
value  fixed  for  purposes  of  taxation  for  the  year  1876, 
by  the  assessor  of  the  town  of  South  Chicago,  in  the  assess- 
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ment  roll  for  1876,  at  $34  per  share,  prior  to  the  fourth 
Monday  of  June,  1876,  and  said  assessment  roll  included 
all  the  shares  of  the  capital  stock  of  said  bank,  and  formed 
part  of  the  property  in  the  assessment  for  that  year,  which 
was  submitted  on  the  fourth  Monday  of  June,  A.  D.  1876, 
to  the  town  board  of  South  Chicago,  consisting  of  the 
assessor,  clerk,  and  supervisor  of  said  town,  which  met  on 
that  day  in  accordance  with  section  86  of  chapter  120  of 
the  Eevised  Statutes  of  1874,  for  the  purpose  of  reviewing 
the  assessment  of  property  in  said  town,  and  that  said  town 
board  did  not  change  the  valuation  of  said  shares,  nor  was 
any  complaint  made  to  them  to  do  so. 

"  That  the  county  board  of  Cook  county,  at  their  meeting 
commenced  on  the  second  Monday  of  July,  1876,  as  bylaw 
provided,  raised  the  valuation  of  the  shares  of  the  capital 
stock  of  said  bank  $6.80  per  ^hare,  making  the  valuation  of 
each  share  $40.80,  instead  of  $34,  which  valuation  was  sub- 
sequently raised  by  the  State  Board  of  Equalization  fifty-five 
per  cent,  which  made  said  valuation  stand  at  $63.24  per 
share,  instead  of  $52.70  per  share,  which  would  have  been 
the  valuation  if  fifty-five  per  cent  had  been  added  to  the  $34, 
the  valuation  per  share  originally  fixed  —  the  $6.80  per 
share  added  by  the  county  board  being  raised  to  $10.54  per 
share  by  the  raising  by  the  State  board  of  all  personal  prop- 
erty in  Cook  county  fifty-five  per  cent. 

"  That  the  rate  of  taxation  of  the  State,  county,  town, 
city,  and  South  Park  taxes  subsequently  levied,  on  the 
valuation  of  $63.24  per  share,  on  the  shares  of  said  capital 
stock  was  3.61  92  (say  3.62). 

"  That  the  taxes  so  levied  as  against  the  shares  of  the  com- 
plainant Coolbaugh  were  increased  by  the  raising  of  the 
valuation  of  said  shares  by  the  county  board,  $1,595.11 
(that  being  the  amount  of  said  taxes  at  3.62  on  the  added 
valuation  of  $10.54  per  share). 

"  That  the.  increase  as  against  complainant  Wheeler's 
shares  was   $19.07,  as  against  complainant  Odell's   $57.21. 

"  That  the  increase  as  to  the  shares  of  residents  other  than 
complainants  was  $743.73,  and  as  to  non-residents  $1,353.97. 
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"  The  increase  upon  all  the  shares  being  $3,769.09,  that 
being  the  result  of  raising  the  valuation  $10.54  per  share  as 
aforesaid. 

44  That  prior  to  raising  the  valuation  of  the  shares,  the 
complaint  set  forth  in  the  affidavit  of  John  Comiskey  was 
made  to  said  board,  which  affidavit  it  is  agreed  maybe  taken 
as  if  a  deposition  in  this  case,  and  is  as  follows  (title,  etc., 
omitted)  : 

"  '  John  Comiskey,  being  duly  sworn,  says  he  is  a  deputy 
county  clerk  of  Cook  county,  Illinois,  and  the  acting  clerk 
of  the  county  board  of  said  county,  and  has  been  such 
deputy  county  clerk  and  acting  clerk  of  said  county  board 
for  nearly  two  years  last  past ;  that  heretofore,  to  wit,  on 
the  14th  day  of  August,  1876,  a  complaint  was  made  to  and 
filed  with  said  county  board,  with  reference  to  certain  assess- 
ments for  the  year  1876,  and  the  following  is  a  copy  of  the 
same,  so  far  as  it  relates  to  the  complainants  in  the  above 
entitled  cause : 

"  «  Chicago,  August  14th,  1876. 
"  «  To  the  Board  of  Commissioners  of  Cook  County: 

"  *  We,  the  undersigned  tax  payers  and  property  owners 
of  the  county  of  Cook  and  State  of  Illinois,  would  respect- 
fully show  to  your  honorable  board  that  our  real  and  per- 
sonal property  in  the  said  county  has  been  assessed  for  the 
year  1876,  and  in  view  of  the  valuation  put  upon  our  prop- 
erty and  returned  by  the  assessor  for  1876,  we  consider  our- 
selves aggrieved,  and  complain  that  the  personal  property 
of  the  following  named  persons,  firms,  and  corporations 
has  been  assessed  too  low  for  said  year  1876,  to  wit: 
'  Shareholders  Union  National  Bank.' 

"  «  We  therefore  ask  your  honorable  board  to  review  the 
assessment  for  1876,  of  said  persons,  firms,  and  corpora- 
tions, and  correct  the  same  as  shall  appear  to  be  just. 

"  *  John  Gaerick, 
" «  Theopilus  E.  Guerault, 
"  *  Max  Schuller, 
"<J.  Lenz.' 
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"  That  said  complaint  was  the  basis  for  the  action  of  the 
said  county  board,  in  raising  the  valuation  fixed  by  the  town 
assessor  of  the  property  of  said  complainants,  and  described 
in  the  bill  of  complaint  in  this  cause. 

"  That  included  in  said  complaint  with  •  the  shareholders 
of  the  Union  National  Bank,'  and  in  addition  thereto,  were 
the  names  of  a  large  number  of  corporations  and  individuals, 
as  thereby  complained  against." 

The  court  below  dismissed  the  bill,  and  that  ruling  is 
assigned  for  error. 

Messrs.  Fuller  &  Smith,  for  the  appellants. 
Mr.  John  M.  Kountree,  for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Where  an  assessment  of  personal  property  is  made  by  the 
local  assessor  at  a  certain  valuation,  and  the  amount  is 
subsequently  increased  by  persons  acting  without  lawful 
authority,  it  is  held  that  injunction  will  lie  to  restrain  the 
collection  of  taxes  upon  the  increased  valuation.  Cleghorn 
v.  JPostlewaite  et  ah  43  111.  428  ;  Darling  v.  Gunn  et  ah 
50  id.*  424;  McConkey  v.  Smith,  73  id.  314;  National 
Bank  of  Shawneetown  v.  Cook  et  ah  77  id.  623. 

Here,  the  shares  of  stock  were  assessed  by  the  town  as- 
sessor at  $34  per  share,  and  this  assessment  was  before  the 
board  of  town  auditors  on  the  fourth  Monday  of  June  when 
they  met  for  reviewing  assessments.  No  complaint  was 
then  made  that  it  was  too  low,  and  it  was  not  disturbed  by 
that  board. 

The  county  board,  however,  at  their  meeting  commencing 
on  the  second  Monday  of  July,  increased  the  valuation  fixed 
by  the  local  assessor  $6.80  per  share  of  stock. 

Had  this  board  jurisdiction,  under  the  circumstances,  to 
act  upon  complaint  that  the  valuation  of  the  shares  of  stock 
by  the  town  assessor  was  too  low? 


1877.]  Coolbaugh  et  al.  v.  Huck  et  al.  605 

Opinion  of  the  Court. 

Section  86  of  the  Revenue  Act  (Rev.  Laws  1874,  p. 
871)  is:  "In  counties  under  township  organization,  the 
assessor,  clerk,  and  supervisor  of  the  town  shall  meet  on 
the  fourth  Monday  of  June,  for  the  purpose  of  reviewing 
the  assessment  of  property  in  such  town.  And  on  the  ap- 
plication of  any  person  considering  himself  aggrieved,  or 
who  shall  complain  that  the  property  of  another  is  assessed 
too  low,  they  shall  review  the  assessment  and  correct  the 
same  as  shall  appear  to  them  just.  No  complaint  that 
another  is  assessed  too  low  shall  be  acted  upon  until  the 
person  so  assessed,  or  his  agent,  shall  be  notified  of  such 
complaint,  if  a  resident  of  the  county.  *  *  *  Property 
assessed  after  the  fourth  Monday  of  June  shall  be  subject  to 
complaint  to  the  county  board,  subject  to  the  rules  specified 
in  this  section." 

The  97th  section  provides:  "The  county  board,  at  a 
meeting  to  be  held  for  the  purpose  contemplated  in  this  sec- 
tion, on  the  second  Monday  in  July,  annually,  after  the 
return  of  the  assessment  books,  shall  *  *  *  second, 
on  the  application  of  any  person  considering  himself  ag- 
grieved, or  who  shall  complain  that  the  property  of  an- 
other is  assessed  too  low,  they  shall  review  the  assessment 
and  correct  the  same  as  shall  appear  to  be  just.  No  com- 
plaint that  another  is  assessed  too  low  shall  be  acted  upon 
until  the  person  so  assessed  or  his  agent  shall  be  notified  of 
such  complaint,  if  a  resident  of  the  county." 

Considering  this  in  connection  with  the  latter  clause  of 
section  86,  it  would  seem  its  sole  object  is  to  provide  for  a 
review  of  those  assessments  which  are  made  after  the  fourth 
Monday  of  June.  It  does  not  appear  that  it  was  designed 
the  county  board  was  to  have  any  appellate  jurisdiction  in 
this  respect ;  nor  do  we  think  it  was  contemplated  there 
should  be  two  opportunities  afforded  for  the  review  of  all 
assessments.  See,  also,  McConkey  v.  Smith,  supra.  This 
question  was  not  before  the  court  in  Aclsit  v.  Lieb  et  al. 
76  111.  198,  and  the  only  purpose  there  in  quoting  these 
section*  was  to  clearly  show  that   all  tax  payers  have  a 
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remedy  at  law  for  the  correction  of  excessive  valuations  by- 
local  assessors,  which  remedy  Adsit  had  not  chosen  to  avail 
himself  of. 

The  county  board  having  no  jurisdiction,  the  increased 
valuation  which  they  attempted  to  impose  must  be  disre- 
garded, and  the  tax  thereon  assessed  should  be  enjoined. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Christopher  C.  Smith  et  ah 

v. 

James  W.  Osborne  et  ah 


Tenants  IN  common  — purchase  of  title  under  incumbrance,  by  one.  "Where  a 
party  interested  in  land  as  a  devisee  under  a  will  makes  a  contract  to  buy  the 
certificate  of  purchase  of  the  land,  it  having  been  sold  under  a  decree  fore- 
closing a  mortgage  given  by  the  devisor  in  his  lifetime,  and  tenders  the  sum 
agreed  to  be  paid  for  the  certificate  in  apt  time,  he  will  be  entitled  to  a  decree 
for  the  transfer  of  such  certificate  as  against  the  holder  thereof,  but  not  so  as 
to  cut  off  the  rights  of  the  other  devisees,  and  such  other  parties  should  be 
allowed  to  protect  their  interests  in  the  land  by  contributing  their  ratable  share 
of  the  purchase  money,  if  they  so  desire,  and  for  that  purpose  they  may  file  a 
cross-bill. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  County ; 
the  Hon.  Hiram  H.  Cody,  Judge,  presiding. 

In  1870  John  C.  Smith  (now  deceased),  being  the  owner 
of  the  land  in  dispute  in  this  suit,  and  residing  upon  the 
same  with  his  then  wife,  Clarinda  Smith,  borrowed  of  Os- 
borne, who  lived  in  Pennsylvania,  the  sum  of  $2,500,  and 
to  secure  the  same  he  and  his  wife  joined  in  a  mortgage  of 
the  premises  to  Osborne,  which  was  duly  acknowledged, 
and  her  right  of  dower  and  the  homestead  right  were  duly 
released. 

In  1872  Mr.  Smith,  still  occupying  the  premises  as  a 
homestead,  died  leaving  a  will.     At  his  death  he  left  him 
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surviving,  his  widow,  Clarinda  Smith,  and  their  infant 
daughter,  Jane  Etta  Smith,  and  also  four  children  by  a 
former  wife  —  that  is,  Christopher  0.  Smith,  Clark  Smith, 
Charles  Smith,  and  Mrs.  Hattie  Parsons,  the  wife  of  James 
Parsons.  These  five  children  were  his  only  heirs.  After 
his  death  his  widow,  Clarinda  Smith,  was  married  to  James 
Crosby,  and  at  the  time  of  this  suit  she  and  her  husband, 
and  her  daughter,  Jane  Etta  Smith,  were  living  upon  the 
land  in  question.  At  his  death  Mr.  Smith  left  but  little 
personal  property,  and  it  was  all  set  apart  to  his  widow  as 
her  "widow's  award,"  and  the  mortgage  debt  remained 
unpaid.  The  will  was  duly  probated,  and  provided  as 
follows : 

"  First,  after  all  my  lawful  debts  are  paid,  satisfied,  and 
discharged,  the  rest  and  residue  and  remainder  of  my  es- 
tate, real  and  personal,  I  give,  devise,  bequeath,  and  dis- 
pose of  as  follows : 

"I  give  to  my  beloved  wife,  Clarinda  Smith,  one-third 
part  of  all  the  personal  property,  money,  choses  in  action, 
goods  and  chattels  of  every  name  which  I  shall  be  the 
owner  of  at  the  time  of  my  death,  to  have  and  to  hold  to 
her  own  use  and  benefit  forever.  I  also  give  to  my  said 
wife  the  life  use  of  one-third  part  of  all  my  real  estate,  etc., 
and  at  her  death  it  is  my  will  and  desire  that  the  said  third 
part  of  my  real  estate  above  spoken  of  shall  be  equally 
divided  between  my  two  sons  Clark  Smith  and  Charles 
Smith. 

"  The  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal, of  every  name,  I  give  to  my  two  sons  Clark  Smith 
and  Charles  Smith,  to  be  divided  equally  between  them. 

"  Provided,  that  in  case  either  one  of  them  shall  die  be- 
fore reaching  age,  it  is  my  will  that  the  one  surviving  shall 
take  and  hold  the  whole  bequeathed  to  both ;  and  provided, 
also,  that  in  case  both  of  my  said  sons  should  die  before 
reaching  the  age  of  twenty-one  years,  then  it  is  my  will 
that  the  property  hereby  bequeathed  to  them  shall  descend 
to  my  daughter  Hattie  Parsons,  to  be  taken  and  held  by 
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her  as  her  own  property  and  estate  forever.  But  in  any 
event  it  is  my  will  and  desire  that  so  much  of  my  said 
estate  as  shall  be  necessary  for  the  proper  care  and  mainte- 
nance of  my  said  sons,  or  either  of  them,  shall  be  used  so 
long  as  they,  or  either  of  them,  shall  live." 

Date  of  will,  November  27,  1868. 

At  the  October  term,  1873,  of  the  circuit  court  of  Kane 
county  (where  the  land  lies),  Osborne,  in  a  suit  in  chancery 
in  which  all  parties  in  interest  were  made  parties,  procured 
a  decree  of  foreclosure  upon  his  mortgage.  The  amount 
of  the  mortgage  debt  unpaid  was  found  by  the  decree,  and 
the  master  was  ordered  to  make  sale  of  the  property. 

On  December  18,  1873,  the  sale  was  made,  and  Osborne 
became  the  purchaser  at  $3,021.12  (the  then  amount  of 
debt,  interest,  and  costs),  and  received  the  usual  certificate 
of  purchase,  entitling  him  to  a  deed  at  the  end  of  fifteen 
months,  unless  the  property  should  be  redeemed. 

Christopher  C.  Smith  was  the  oldest  of  these  children,  and 
lived  in  Chicago,  and  after  his  father's  death  had  managed 
and  had  the  care  of  the  property  interests  of  his  sister  Mrs. 
Parsons,  and  his  brothers  Clark  Smith  and  Charles  Smith, 
the  latter  of  whom  was  still  a  minor  and  lived  with  Chris- 
topher. 

About  November  1,  1874,  Osborne  sent  to  one  Samuel 
McNair  his  certificate  of  purchase,  with  a  letter  authorizing 
him  to  sell  the  same.  He  it  seems  first  negotiated  with  Mr. 
Crosby  in  behalf  of  Mrs.  Crosby,  and  by  the  Crosbys  was 
offered  a  premium  of  $50  for  an  assignment  of  the  certifi- 
cate. He  then  wrote  to  Christopher  C.  Smith,  advising 
him  that  the  certificate  was  in  his  hands  for  sale  to  any  one 
who  would  give  the  most  for  it.  In  answer  to  this  letter 
Christopher  C.  Smith  soon  after  visited  McNair  at  his  resi- 
dence in  Kane  county,  and  it  was  then  and  there  agreed 
between  Christopher  C.  Smith  (who  was  acting  in  behalf  of 
his  brothers  and  his  sister  Mrs.  Parsons)  and  Samuel 
McNair  (who  was  acting  as  the  agent  of  Osborne),  that  Os- 
borne would  sell  and  transfer  to  Christopher  C.  Smith  this 
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certificate  of  purchase,  for  which  Smith  undertook  to  pay  a 
premium  of  $100,  and  to  pay  the  amount  of  the  redemp- 
tion money  which  Osborne  had  a  right  to  on  the  face  of  the 
certificate.  Smith  paid  to  McNair  the  $100,  which  was  ac- 
cepted, and  it  was  agreed  that  he  should  thereafter  pay  the 
redemption  money  and  .then  have  the  certificate  transferred 
to  him  or  transferred  in  blank,  as  he  might  desire. 

Some  time  in  January,  1874,  an  agreement  of  some  kind 
was  made  between  Osborne  (through  McNair  as  his  agent) 
and  Mrs.  Crosby  and  her  husband,  relating  to  the  purchase 
of  the  interest  of  Mrs.  Crosby  in  this  land  by  Osborne,  for 
the  sum  of  $1,300. 

On  March  17,  1874,  Christopher  C.  Smith  tendered  to 
McNair  $3,400,  and  demanded  the  certificate,  which  was  re- 
fused, Smith  claiming  the  right  to  redeem  the  property  un- 
der his  agreement,  and  McNair  insisting  that  he  came  too 
late. 

About  March  18,  1874,  the  master  made  a  deed  of  the 
premises  to  Osborne. 

This  is  a  bill  filed  by  plaintiffs  in  error,  seeking  to  com- 
pel Osborne  to  accept  the  $3,400,  and  surrender  the  land. 

The  controversy  in  the  case  relates  to  the  nature  and 
terms  of  the  contract  made  in  November,  1873,  between 
McNair  and  Christopher  C.  Smith,  and  they  differ  only  as 
to  the  time  within  which  the  amount  of  redemption  money 
was  to  be  paid  by  Smith. 

Smith  testifies  that,  on  the  day  after  he  made  the  agree- 
ment to  give  a  premium  of  $100  for  a  transfer  of  the  certifi- 
cate, he  made  payment  of  that  sum,  and  that  at  the  time 
of  that  payment  he  asked  McNair  how  long  we  could  have 
on  the  balance  (the  face  of  the  certificate  and  interest)  :  he 
said,  no  hurry  for  the  face  of  the  certificate,  as  he  had  the 
$100  which  bound  the  bargain.  We  discussed  as  to  how 
long  my  claim  would  hold  good.  I  said  I  would  have  to 
come  out  before  redemption  expired.  He  said,  yes  ;  that  the 
certificate  would  draw  interest  until  I  paid  it ;  I  had  better 
pay  it  as  soon  as  I  could.  I  said,  "  How  long  shall  I  have  to 
39  __  86th  ill. 
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redeem?"  He  said,  "  You  will  have  until  the  time  of  re- 
demption expires  ;  I  am  in  no  hurry,  but  you  had  better  do 
it  as  soon  as  possible  and  stop  interest ;"  that  the  certificate 
drew  interest,  and  I  had  better  pay  it  as  soon  as  I  could. 

Samuel  McNair  testifies  that  when  Smith  agreed  to  give 
the  $100,  he  said  that  he  had  the  money  in  Chicago  and 
could  get  it.  I  told  him  if  he  would  pay  the  $100,  as  a 
forfeiture,  I  would  hold  it  for  him  ;  that  on  Monday,  the  9th 
of  November,  he  came  with  the  $100  and  paid  it,  and  he 
was  to  come  in  a  day  or  two  to  obtain  an  assignment  of  the 
certificate,  which  was  to  be  to  some  third  person,  and  if  he 
did  not  come,  the  $100  was  to  be  a  forfeiture.  He  wanted 
a  receipt ;  I  said  I  was  to  keep  the  money,  and  if  he  did 
not  come,  I  was  to  have  it  as  a  forfeiture.  Nothing  was 
said  about  redeeming  the  property  or  extending  the  time 
of  redemption.  The  witness  further  testifies  that  he  saw 
Smith  some  three  or  four  months  after,  and  he  then  said 
he  could  not  raise  the  money  according  to  agreement,  but 
said  he  was  going  to  redeem  according  to  decree,  as  his 
lawyer  said  he  could.  He  came  again  and  offered  the 
money  to  redeem.  I  refused  to  take  it.  At  this  conversa- 
tion I  asked  him  if  he  called  this  a  day  or  two.  On  cross- 
examination,  as  to  the  first  conversation  after  the  time 
the  $100  was  paid,  this  witness  says:  "I  don't  recollect 
that  Smith  said  he  intended  to  redeem  according  to  his 
arrangement  with  me     *     *     *     he  might  have  so  stated." 

A  colored  man  in  the  service  of  McNair  at  the  time  was 
*  present  when  the  $100  was  paid,  and  testifies  that  if  Smith 
did  not  in  a  few  days  pay  the  amount  of  the  certificate,  the 
$100  was  to  be  forfeited ;  that  that  was  the  talk. 

Christopher  C.  Smith,  recalled,  says :  When  he  spoke 
of  the  time  of  redemption  in  his  talk  with  McNair,  he 
meant  fifteen  months  ;  but  no  particular  time  was  mentioned 
specially  ;  that  in  the  first  conversation  after  the  occasion  of 
the  payment  of  $100,  he  told  McNair  that  he  intended  to 
redeem  the  land  according  to  his  agreement  with  McNair, 
and  that  no  particular  time  was  agreed  on  between  them 
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when  he  was  to  pay  the  face  of  the  certificate  and  interest, 
but  that  he  was  to  have  the  full  time. of  redemption;  that 
the  word  forfeiture  was  not  used,  to  his  recollection  ;  that 
the  agreement  was  made  before  they  entered  the  house ; 
that  the  $100  was  paid  in  the  house,  and  it  occupied  a  very 
short  time. 

This  is  the  substance  of  all  the  evidence  on  this  disputed 
point. 

Mr.  J.  H.  Mayboene,  for  the  plaintiffs  in  error. 

Mr.  W.  D.  Barry  and  Mr.  W.  J.  Brown,  for  the  de- 
fendants in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

A  careful  comparison  of  this  testimony  leads  us  to  believe 
that  the  substance  of  the  bargain  between  McNair  and 
Smith  about  the  assignment  of  the  certificate  was,  that 
on  payment  of  a  premium  of  $100,  McNair  agreed  to  hold 
the  certificate  for  Smith,  and  that,  at  any  time  before  the 
expiration  of  the  time  which  the  purchaser  had  by  law  to 
hold  the  certificate  for  redemption,  McNair  was  to  assign 
the  certificate  to  Smith  upon  the  payment  of  the  amount  of 
the  purchase  money,  and  interest  thereon  at  the  rate  of  ten 
per  cent  per  annum  from  the  date  of  the  purchase  to  the 
time  of  payment ;  and  that  if  Smith  failed  to  pay  the 
amount  of  the  redemption  money  within  that  time,  he 
should  lose  all  benefit  from  the  payment  of  the  $100. 

In  connection  with  this  bargain  it  is  very  probable  there 
was  conversation  in  which  McNair  suggested  to  Smith  that  it 
was  to  his  interest  to  pay  it  soon  so  as  to  stop  the  interest, 
and  in  which  Smith  asserted  his  ability  to  furnish  the  money 
at  any  time,  and  his  intention  to  do  so  in  a  few  days  ;  and 
it  is  probably  true  that  afterwards  he  stated  that  he  had  not 
been  able  to  raise  the  money  as  soon  as  he  expected,  but 
would  raise  this  redemption  money  within  the  time  when 
the  property,  by  law,  would  be  past  redemption. 
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This  seems  plainly  to  be  the  fair  inference  from  this  testi- 
mony—  when  carefully  scrutinized — upon  the  hypothesis 
that  the  witnesses  all  intend  to  tell  the  truth.  This  hy- 
pothesis reconciles  and  leaves  to  stand  as  true  the  substance 
of  all  the  testimony  given  —  making  allowance  for  slight 
inaccuracies  in  the  mode  of  stating  the  same.  McNair 
does  not  deny  directly  what  Smith  states  as  to  the  conver- 
sation about  the  time  within  which  he  was  bound  by  their 
bargain  to  pay  the  amount  of  the  redemption  money.  He 
says,  it  is  true,  that  ''he  was  to  come  in  a  day  or  two 
to  obtain  the  assignment  of  the  certificate."  That,  no 
doubt,  was  true  in  the  sense  that  Smith  said  that  he  ex- 
pected to  do  so.  He  does  not  deny  that  he  told  Smith 
there  was  no  hurry,  etc.  If  the  expression  used  between 
them,  as  to  the  utmost  limit  of  time  contemplated,  was 
"within  the  time  of  redemption,"  the  fair  construction  of 
those  words  would  allow  'the  full  fifteen  months  from  the 
sale,  for  they  both  agree  that  it  was  not  redemption  which 
was  the  subject  matter  of  the  trade,  but  an  assignment  of 
the  certificate.  If  the  balance  of  the  weight  of  the  evi- 
dence were  but  slight  in  support  of  this  hypothesis,  the 
court  should  be  inclined  to  adopt  it  in  view  of  the  injustice 
which  would  otherwise  be  accomplished. 

When,  therefore,  Christopher  C.  Smith,  about  the  15th  or 
16th  of  March,  1875,  tendered  to  McNair  the  amount  of 
$3,400,  he  offered  to  comply  with  his  bargain  in  apt  time, 
and  complainants,  upon  the  payment  of  that  sum,  are  en- 
titled to  have  transferred  to  them,  or  some  one  in  trust  for 
them,  all  the  title  which  Osborne  acquired  by  the  master's 
deed. 

Equity,  however,  will  not  permit  the  complainants,  even 
if  they  desire  so  to  do,  to  cut  off  by  this  purchase  or  pro- 
ceeding the  rights  of  Mrs.  Crosby.  By  the  will  she  has  a 
life  estate  in  one-third  of  the  lands.  This  mortgage  debt 
was  an  incumbrance  upon  the  whole  estate  in  the  land. 
Justice  demands  that  the  present  value  of  the  interest  of 
Mrs.  Crosby,  and  the  present  value  of  the  interests  of  each 
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of  the  complainants  who  have  any  beneficial  interest  in  the 
property  under  the  will,  should  be  ascertained,  and  that 
each  should  be"  allowed  to  protect  his  or  her  interest  by 
contributing  his  or  her  share  of  the  purchase  money  to  be 
paid  by  Christopher  C.  Smith  for  this  title  (embracing  the 
$100  paid  to  McNair).  Mrs.  Crosby  (or  her  assignee)  is 
not  bound  to  join  in  this  purchase,  but  they  should  have 
the  privilege  of  so  doing.  The  decree  must  be  reversed 
and  the  cause  remanded  to  the  circuit  court  to  adjust  the 
rights  of  the  parties  in  accordance  with  these  views.  Such 
amendments  of  the  pleadings  should  be  allowed  as  may 
comport  with  the  facts  as  here  held,  and  as  may  be  neces- 
sary  for  the  protection  of  the  rights  of  all  parties.  Mrs. 
Crosby  (or  her  assignee,  if  she  has  made  an  absolute  sale) 
should  be  allowed,  if  desired,  to  file  a  cross-bill  asking  to 
share  the  benefits  of  the  purchase  of  this  certificate  upon 
paying  her  proper  quota  of  the  money ;  if  parties  other 
than  those  represented  by  Christopher  C.  Smith  do  not  wish 
to  share  in  this  purchase  upon  the  terms  indicated,  then 
complainants  should  have  a  decree  granting  to  them,  on 
payment  of  the  $3,400,  the  full  title  conveyed  to  Osborne 
by  the  master  in  chancery,  and  should  be  put  in  possession 
under  that  title. 

Decree  reversed. 


The  People    ex  rel.  John  C.  Kichberg 

v. 

The  Trustees  oe  Schools  T.  39  N.,  R.  13  E. 

1.  Mandamus  — relator  must  show  a  clear  right.  The  party  seeking  a  writ  of 
mandamus  must  show  a  clear  right  to  it  in  his  petition.  If  the  proceeding  is  to 
enforce  an  apportionment  and  division  of  the  school  fund  of  a  township  after  the 
division  of  the  township,  the  relator  must  show  some  vested  right  in  the  fund. 

2.  School  fund  —  apportionment  on  division  of  a  township.  By  an  act  of 
the  General  Assembly  the  western  limits  of  the  city  of  Chicago  were  extended 
west  so  as  to  take  in  about  two  ranges  of  sections  in  an  adjoining  township, 
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leaving  a  greater  portion  of  the  township  as  it  was  previously,  and  containing 
section  16.  Upon  an  application  for  a  mandamus  to  compel  an  apportionment 
between  the  city  and  the  remaining  portion  of  the  township  of  the  rents,  prof- 
its, and  interests  arising  from  the  16th  section,  to  be  applied  to  school  pur- 
poses, it  was  held,  the  division  of  the  township  in  the  manner  indicated,  leaving 
the  16th  section  in  the  western  division  and  comprising  the  greater  part  of  the 
township,  did,  ipso  facto,  grant  to  that  portion  of  the  township  section  16,  and 
the  rents,  issues,  and  profits  thereof,  to  be  administered  by  the  trustees  of 
schools  of  that  township  for  their  own  uses  and  purposes. 

3.  Where  a  township  is  divided,  the  remaining  part  will  retain  all  its  prop- 
erty, real  and  personal,  unless  a  different  disposition  has  been  made  by  the 
terms  of  the  division. 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  W.  W.  Perkins,  for  the  appellant. 

Messrs.  Tuley,  Stiles  &>  Lewis,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  petition  to  the  Superior  Court  of  Cook  County, 
by  the  people,  on  the  relation  of  John  Richberg,  claiming 
to  be  a  resident,  legal  voter,  and  tax  payer  of  the  city  of 
Chicago,  and  president  of  the  Board  of  Education  of  that 
city,  praying,  on  allegations  therein  contained,  that  a  man- 
damus issue  against  the  trustees  of  schools  of  township 
39  north,  range  13  east,  to  compel  them  to  apportion  and 
place  to  the  credit  of  the  city  for  the  use  of  the  inhabitants 
of  that  portion  of  congressional  township  39  north,  13  east, 
lying  within  the  city  of  Chicago,  for  the  use  of  schools, 
.such  portion  as  the  law  prescribes  of  all  the  rents,  profits, 
and  interests  arising  from  the  16th  section  in  that  township, 
subject  to  distribution  for  the  maintenance  of  free  schools 
in  that  township. 

The  allegation  of  the  petition  is,  that  by  an  act  of  the 
General  Assembly,  passed  in  1869,  the  western  limits  of 
Chicago  were  extended  west,  so  as  to  take  in  about  two 
ranges  of  sections  in  township  39  north,  range  13  east, 
leaving  the  greater  portion  of  the  township  as  it  always 
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was,  and  containing  section  sixteen.  This  section  is  admit- 
ted to  be  granted  to  the  State,  for  the  use  of  schools,  and  it 
is  alleged,  since  the  act  of  the  Legislature  above  referred  to, 
exclusive  authority  and  jurisdiction  have  been  exercised 
over  this  section  by  the  school  trustees  of  the  dismembered 
township,  without  regard  to  the  rights  and  claims  of  the 
residents  upon  that  part  of  the  township  included  in  the 
city  by  the  operation  of  the  act  of  1869. 

There  was  a  general  demurrer  to  the  petition,  which  was 
sustained,  and  judgment  rendered  against  the  relator,  to 
reverse  which  he  appeals. 

We  are  of  opinion  the  demurrer  was  properly  sustained, 
there  being  nothing  in  the  allegations  of  the  petition  de- 
manding this  writ.  The  relator  has  no  vested  right  in 
the  school  fund  of  township  39  north,  range  13  east,  and. 
is,  therefore,  in  no  position  to  ask  for  this  writ.  The  Peo- 
ple v.  Hatch,  33  111.  140,  and  other  cases.  The  principle  is, 
the  party  praying  the  writ  must  show  a  clear  right  to  it. 

The  question  presented  by  the  record  is,  what  effect  had 
the  act  of  1869,  dividing  this  township,  upon  the  school  fund 
of  the  township  arising  out  of  the  proceeds  of  the  sale  of 
section  16?  How  was  that  fund  to  be  administered  after 
the  division?  It  will  not  be  denied  the  Legislature  had 
power  to  change  the  boundaries  of  the  town,  nor  will  it  be 
denied  the  school  lands  are  under  legislative  control.  It 
may  often  happen,  in  the  exercise  of  legislative  power  over 
these  subjects,  a  portion  of  the  people  can  not  receive  the 
same  amount  of  benefit  from  the  school  fund  they  would 
receive  had  there  been  no  interference  ;  but  in  this  particu- 
lar case  this  hardship  can  not  be  urged,  or  any  complaint 
made  on  that  score,  for,  by  attaching  these  sections  on  the 
east  side  of  the  township  to  the  city  of  Chicago,  they  be- 
came a  component  part  of  that  municipality,  and  entitled 
to  all  the  educational  facilities  and  benefits  a  city  so 
great  can  and  does  furnish,  far  surpassing  those  which 
rural  districts  are  able  to  confer. 

We  think  the  division  of  the  township  in  the  manner  in- 
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dicated,  by  the  act  of  1869,  leaving  the  16th  section  in  the 
western  division  and  comprising  by  far  the  greater  part  of 
the  township,  did,  ipso  facto,  grant  to  that  portion  of  the 
township  section  16,  and  the  rents,  issues,  and  profits 
thereof,  to  be  administered  by  the  trustees  of  schools  of 
that  township  for  their  own  uses  and  purposes.  Nor  do  we 
think  this  fund  could  be  legally  administered  in  any  other 
efficient  and  profitable  manner ;  there  would  be  a  clashing 
of  jurisdiction  and  of  interests,  resulting  injuriously  to  the 
schools. 

It  can  not  be  claimed,  as  urged  by  appellant,  the  children 
remaining  in  the  part  attached  to  Chicago  are  deprived  of  the 
beneficence  of  the  government,  but  their  school  privileges 
and  advantages  are  greatly  enhanced.  It  is  best  for  both 
parties  that  the  city  with  its  extended  limits  should  be  a 
unit  for  school  purposes,  .and  the  town  of  Cicero,  also. 
There  is  a  natural  equity,  when  a  township  is  divided,  the 
old  township  should  retain  all  its  property,  real  and  personal, 
unless  a  different  disposition  has  been  made  by  the  terms  of 
the  division  ;  and  the  law  is  to  this  effect.  Commissioners 
of  Laramie  County  v.  Commissioners  of  Albany  County 
et  ah  2  Otto,  307. 

We  are  of  opinion  the  demurrer  was  properly  sustained, 
the  relator  having  no  good  ground  for  his  complaint,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Isaac  Shackelton 

v. 

William  M.  Sebree  et  al. 


1.  Drttntkeni^ess  — to  avoid  contract  of  parti/.  To  render  a  deed  of  a  party 
void  on  the  ground  of  drunkenness  at  the  time  he  executed  the  same,  it  must 
appear  he  was  so  greatly  under  the  influence  of  liquor  as  to  be  incapable  of 
knowing  the  effect  of  what  he  was  doing. 
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2.  Conveyance  —  to  take  effect  in  futuro.  Under  our  laws  a  conveyance  of 
real  estate,  not  to  take  effect  or  be  recorded  until  the  death  of  the  grantor,  is 
good  and  valid  without  the  creation  of  an  intermediate  estate  to  support  it, 
livery  of  seizin  having  been  abolished. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  County ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Kellum  &  Carnes,  for  the  plaintiff  in  error. 

Mr.  E.  L.  Devine,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error,  several  years  before  the  death  of  his 
father-in-law,  John  S.  Sebree,  with  the  consent  and  by  ar- 
rangement of  the  latter  went  into  possession  of  the  eighty 
acres  of  land  in  controversy.  He  improved  it  by  building  a 
house,  sinking  a  well,  building  fences,  and  making  other  im- 
provements to  the  amount  of  between  $600  and  $700.  Two 
or  three  years  after  going  into  possession  his  wife  died  with- 
out issue,  and  he  thereupon  surrendered  possession  to  Se- 
bree, removing  none  of  the  improvements,  and  the  latter 
had  the  benefit  of  the  land  thus  improved  during  the  re- 
mainder of  his  lifetime. 

In  April,  1873,  Sebree  died  intestate,  and  under  the 
statute  his  estate  descended  to  his  widow,  two  children,  and 
a  grandchild,  according  to  the  rules  of  descent  and  distribu- 
tion. After  Sebree' s  death,  plaintiff  in  error  placed  on 
record  a  deed  from  Sebree  to  himself,  for  the  land  in  con- 
troversy, bearing  date  September  21,  1870,  purporting  to 
have  been  duly  acknowledged  and  certified  by  a  proper  offi- 
cer. It  contained  covenants  of  warranty,  but  it  contained 
this  clause  :  "  This  deed  not  to  take  effect  until  after  my  de- 
cease—  not  to  be  recorded  until  after  my  decease." 

Defendants  in  error  contend,  first,  that  this  deed  is  a  forg- 
ery ;  second,  that  it  is  void  because  it  is  an  attempt  to  convey 
a  fee  to  commence  in  futuro,  without  any  particular  estate 
granted  or  reserved,  to  support  it ;  third,  it  is  in  the  nature 
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of  a  testamentary  paper,  and  as  such  is  not  so  executed  and 
authenticated  as  to  become  operative  and  valid.  On  the 
other  hand,  the  first  and  last  propositions  are  denied,  and  as 
to  the  second,  it  is  contended  that  though  there  was  no  in- 
tervening estate  created  to  support  the  remainder,  still  it 
operated  as  a  covenant  to  stand  seized  to  the  use  of  the 
grantee. 

A  careful  examination  of  the  evidence  in  the  record  fails 
to  show  that  the  deed  is  a  forgery.  The  justice  of  the  peace 
who  took  and  certified  the  acknowledgment,  and  two  others, 
all  swear  they  were  present  and  saw  Sebree  execute  the 
deed.  And  they  give  details  and  circumstances  that  carry 
conviction  to  our  minds  that  it  was  executed  at  the  time 
and  in  the  manner  they  describe.  Nor  is  their  evidence 
overcome  by  the  testimony  of  other  witnesses  who  say 
Sebree  was  at  another  place  twenty-five  miles  distant  on 
the  date  of  the  deed.  They  are  no  doubt  correct  in  their 
statement  that  they  saw  him  at  that  other  place,  but  all 
know  that  the  most  observing,  with  the  most  retentive 
memory,  are  exceedingly  liable  to  be  mistaken  as  to  dates 
after  years  have  passed,  unless  there  were  strong  reasons 
for  charging  their  memory  with  precise  dates.  No  such 
motive  seems  to  have  existed  here,  as  no  particular  interest 
or  sufiicient  motive  seems  to  have  existed  for  special  effort 
to  remember  the  precise  date.  The  witnesses  on  the  other 
side  have  a  general  recollection  of  the  year,  the  season  of 
the  year,  that  court  was  then  in  session,  a  particular  recol- 
lection of  the  drawing  and  execution  of  the  deed,  but  inde- 
pendent of  its  date,  their  remembrance  of  the  precise  date 
would  no  doubt  have  been  indefinite  and  indistinct.  There 
are  but  few  matters  upon  which  the  memory  of  witnesses 
differ  more  than  in  regard  to  precise  dates.  Hence,  how- 
ever honest  and  intelligent  witnesses  may  be,  we  should 
hesitate  long  in  most  cases  before  we  would  destroy  the 
validity  of  a  deed  or  other  written  instrument  on  their  rec- 
ollection of  a  particular  date. 

Nor  do  we  see  how  a  forgery  could   have  been  committed 
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unless  the  three  witnesses  who  swear  to  its  execution  had  all 
entered  into  a  conspiracy  for  the  purpose,  and  there  is  no 
evidence  to  raise  the  slightest  suspicion  that  they  did.  On 
the  contrary,  the  circumstances  all  repel  such  a  suspicion. 
What  possible  motive  could  Gilbert,  the  justice,  or  Muzzy, 
the  constable,  have,  in  entering  into  a  conspiracy  for  the 
purpose  of  perpetrating  such  a  crime?  They  are  not  shown 
to  have  any,  the  slightest,  interest  in  doing  so  criminal  an 
act.  It  is  true,  that  the  other  witness  who  was  present  is 
the  brother  of  plaintiff  in  error,  but  we  can  not  base  the 
presumption  of  crime  on  that  fact,  and  we  find  nothing  else 
in  the  evidence  upon  which  it  can  be  presumed.  We  can 
not,  therefore,  give  our  assent  to  such  a  proposition  as  that 
the  deed  was  forged,  and  that  the  four  persons  present, 
besides  the  grantor,  had  conspired  to  commit,  and  did  com- 
mit, the  crime.  Eeference  to  dates  of  entries  made  about 
the  time  are  inconclusive,  as  persons  making  them  are  liable 
to  be  mistaken  when  they  were  made. 

The  evidence  that  Sebree  was  in  such  a  state  of  intoxi- 
cation as  to  render  the  deed  void  is  wholly  insufficient  for 
the  purpose.  We  fail  to  find  that  it  even  tended  to  prove 
the  fact.  It  no  doubt  shows  he  had  taken  a  dram,  but  no 
court  has  held  that,  of  itself,  ground  for  inferring  drunken- 
ness to  the  extent  necessary  to  avoid  a  deed.  To  have  that 
effect  it  must  appear  that  the  grantor  was  so  greatly  under 
the  influence  of  liquor  that  he  was  incapable  of  knowing  the 
effect  of  what  he  was  engaged  in  doing.  Nothing  approach- 
ing such  drunkenness  is  shown  in  this  case.  We  can  not 
avoid  deeds  on  loose  and  indefinite  evidence,  or  mere  con- 
jecture not  founded  even  on  testimony. 

Was  this  deed  void,  or  did  it  operate  to  convey  the  fee 
at  the  death  of  the  grantor?  Had  he  conveyed  a  life  estate 
to  another,  or  had  he  conveyed  to  another  to  hold  in  trust 
for  him  during  his  life,  then  it  would  have  been  free  from 
all  doubt.  Or  had  he  in  the  same  instrument  reserved 
a  life  estate  to  himself,  we  apprehend  that  it  will  be  con- 
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ceded  that  the  title  would  have  passed' to  the  grantee.  Then, 
in  substance,  and,  if  not,  in  form,  in  what  does  this  differ 
from  the  last  two  supposed  cases  ?  Had  the  life  estate  been 
conveyed  to  another  for  the  use  of  the  grantor,  without  cre- 
ating an  active  trust,  the  life  estate  would,  under  the  statute 
of  uses,  have  vested  in  the  grantor  precisely  as  it  did  under 
this  deed.  Whitman  v.  Broomer,  63  111.  344.  And  had 
he  expressly  reserved  in  this  deed  a  life  estate,  he  would 
have  held  in  the  same  manner.  If,  then,  in  either  of  these 
cases,  the  grantor  could  thus  hold  the  title  necessary  to 
support  a  remainder,  why  not  when,  by  operation  of  law 
and  construction  of  the  deed,  he  holds  a  life  estate  in  legal 
effect  the  same  ?  We  are  unable  to  perceive  any  reason  in 
law  or  in  fact. 

If,  as  it  was  at  the  ancient  common  law,  livery  of  seizin 
were  indispensable  to  the  investiture  of  title  in  the  grantee, 
then,  under  the  highly  artificial  rules  that  then  prevailed, 
there  can  be  no  doubt  that  there  should  be  not  only  a  par- 
ticular estate  to  support  the  remainder,  but  livery  of  seizin 
to  the  tenant.  As  a  remainder-man  was  not  entitled  to 
possession,  and  the  fee  could  not  vest  without  livery,  to 
avoid  the  difficulty,  by  a  fiction  the  livery  was  made  to  the 
tenant  holding  the  particular  estate,  and  that  was  held  to  be 
livery  of  seizin  to  the  remainder-man.  Thus  we  see  that 
livery  in  such  cases  was  the  merest  fiction  to  avoid  the 
violation  of  a  useless  artificial  requirement.  But  as  com- 
merce and  trade  advanced,  and  the  necessities  of  the  people 
changed,  most,  if  not  all,  of  the  rigid  rules  of  the  feudal 
system  have  entirely  disappeared.  As  that  system  became 
obsolete,  most  of  its  rules  and  requirements  have  passed 
away.  And  it  is  because  when  the  reason  of  a  rule  ceases 
the  rule  itself  ceases. 

Livery  became  necessary  because  under  the  feudal  system 
it  was  requisite  that  every  tenant  should  owe  fealty  to  his 
lord,  and  that  he  should  take  the  oath  when  invested  with 
or  let  into  possession.     But  this  has  all  passed  away,  and 
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real  estate  has  become  largely  an  article  of  commerce,  and 
most  of  the  fetters  preventing  or  rendering  its  alienation 
difficult  have  been  removed. 

Our  statute  has  abolished  livery  of  seizin,  and  deeds  of 
feoffment  have  gone  out  of  use,  and  lands  are  conveyed  by 
deed  of  bargain  and  sale,  and,  under  the  statute  of  uses,  the 
use  is  executed  and  the  title  passes  to  the  grantee  on  the 
delivery  of  the  deed.  And  holding  the  fee,  the  law  holds 
he  is  seized  not  only  of  the  title,  but  of  the  possession, 
as  the  fee  draws  to  it  possession,  in  law.  Our  modern 
tenures  have  happily  been  freed  from  the  ancient  restraints, 
and  the  necessities  of  society  relieved  from  useless  forms 
and  unmeaning  ceremonies,  until  what  was  a  most  intri- 
cate and  highly  technical  system  has  become  comparatively 
simple. 

If  the  remainder  was  contingent,  and  it  was  uncertain 
who  would  take  at  the  death  of  the  grantor,  then  it  may  be 
that  there  might  exist  a  distinction  ;  but  be  that  as  it  may, 
here  the  remainder-man  was  in  being,  named  as  grantee, 
and  no  reason  is  seen,  since  livery  of  seizin  has  been  abol- 
ished, why  the  fee  in  remainder  did  not  vest  on  the  delivery 
of  the  deed,  which  has  been  adopted  as  a  substitute  for 
livery.  Where  parties  have  clearly  expressed  their  inten- 
tion by  their  written  contract,  and  it  is  based  on  a  sufficient 
consideration,  and  no  rule  of  public  policy  has  been  con- 
travened, such  agreement  should  be  enforced,  unless  some 
stern  and  inflexible  rule  of  law  prevents. 

By  giving  effect  to  such  conveyances  we  only  estop  the 
grantor  by  his  covenants,  and  hold  that  he  stands  seized  to 
the  use  of  the  grantee,  as  in  other  deeds  of  bargain  and 
sale.  We  give  effect  to  the  statute  of  uses.  We  carry  into 
effect  the  intention  of  the  parties,  and  we  fail  to  see  that  it 
can  work  injury  to  any  one.  Nor  is  any  necessity  of  public 
policy  infringed.  Keason  and  justice  require  it.  Nor  do 
we  think,  since  livery  of  seizin  has  been  abolished,  that  it  is 
prohibited  by  the  statute  or  even  the  strict  rules  of  law. 
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This,  then,  being  a  deed  operative  as  such,  it  can  not  be 
held  to  be  an  instrument  in  the  nature  of,  or  intended  for,  a 
testamentary  disposition  of  property.  Hence  it  becomes 
unnecessary  to  discuss  that  question. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 
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ACCESSORY.    See  CRIMINAL  LAW,  8. 
ACKNOWLEDGMENTS  OF  DEEDS. 

IMPEACHING —  BY  PAROL. 

1.  The  testimony  of  an  alleged  grantor  in  a  deed  is  not  sufficient,  of 
itself,  to  overcome  the  official  certificate  of  the  officer  taking  the  acknowl- 
edgment.   Knowles  et  al.  v.  Knowles,  1. 

Evidence  to  overcome  certificate. 

2.  And  to  prove  a  forgery  of  the  alleged  deed.    See  EVIDENCE,  9. 

ACTIONS. 

Form  OF  ACTION. 

1.  On  sealed  instrument.    See  PLEADING-,  1. 
When  prematurely  brought. 

2.  Days  of  grace  on  promissory  note.  See  PLEADING  AND  EVI- 
DENCE, 5. 

Acts  done  by  direction  of  police  officer. 

3.  Liability  for  injury  therefrom.  If  a  city  ordinance  confers  power 
on  police  officers  to  direct,  absolutely,  omnibus  drivers,  leaving  the  latter 
no  choice  but  to  obey  the  officer's  order,  and  if,  in  executing  such  order 
with  ordinary  prudence  and  skill,  a  personal  injury  is  inflicted,  neither  the 
driver  nor  his  employer  can  be  held  liable  in  damages  for  the  injury. 
Kolb  v.  O'Brien,  210. 

For  injury  under  process. 

4.  The  remedy  is  case,  not  trespass.    See  CASE,  1,  2. 
On  appeal  bond. 

5.  On  appeal  from  judgment  against  land  for  taxes.  See  APPEAL 
BONDS,  2. 

To  recover  back  initiation  fees  paid. 

6.  On  expulsion  from  Masonic  Lodge.    See  MASONIC  LODGE,  1. 
Municipal  corporations. 

7.  Not  liable  for  unauthorized  acts  of  individuals.  See  CORPORA- 
TIONS, 1,  2. 

Negligence  of  commissioners  of  highways. 

8.  Liability  for  injury  resulting  therefrom.     See  HIGHWAYS,  5,  6. 

ADJACENT  OWNERS. 
Fencing  against  neighbor's  stock. 

1.    At  common  law,  every  man  is  bound  to  keep  his  cattle  on  his  own 
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ADJACENT  OWNERS.  Fencing  against  neighbor's  stock.  Continued. 
land  or  respond  in  damages  for  their  trespasses ;  and  it  was  one  of  its  rules 
that  no  man  is  bound  to  fence  his  close  against  an  adjoining  field,  but 
every  man  is  bound  to  keep  his  cattle  in  his  own  field  at  his  peril.  But 
this  legal  obligation  might  be  changed  by  prescription  and  by  covenant, 
and  in  this  state  it  can  be  done  under  the  statute  regulating  partition 
fences.     D'Arcy  v.  Miller,  102. 

ADMINISTRATOR'S  BOND. 
Extent  of  liability  or  surety. 

1.  Where  an  administrator  of  an  estate  dies,  and  his  surety  on  his  bond 
succeeds  him,  and  he  is  sued  as  such  surety  on  the  bond,  he  will  be  liable 
only  for  the  acts  of  the  deceased  administrator,  and  not  for  moneys  that 
came  into  his  hands  as  such  successor.     People,  use,  etc.  v.  Allen,  166. 

ADMINISTRATION  OF  ESTATES. 
Of  the  widow's  award. 

1.  How  far  conclusive  against  heirs  —  and  how  far  within  the  control  of 
the  county  court.     See  WIDOW'S  AWARD,  1, 2. 

Personalty  —  primary  fund  to  pay  debts. 

2.  As  to  debt  secured  by  mortgage.  The  personal  estate  of  a  deceased 
person  is  primarily  liable  for"  all  debts  created  by  him,  whether  secured  by 
mortgage  on  his  real  estate  or  not,  and  his  heirs  and  devisees  have  the 
right  to  compel  the  payment  of  a  mortgage  debt  out  of  such  personal 
estate,  and  thereby  relieve  the  real  estate  of  the  lien.  Sutherland  v.  Har- 
rison et  al.  363. 

Of  the  fund  to  pay  debts  —  under  a  will. 

3.  A  will  construed.     See  WILLS,  1. 
Sale  of  land  to  pay  debts. 

4.  Can  not  be  ordered  unless  all  parties  in  interest  are  in  court.     The 
county  court  has  no  power  to  render  a  decree  for  the  sale  of  real  estate  by 
an  executor  or  administrator,  unless  all  the  parties  interested  in  the  real  ■ 
estate  sought  to  be  sold  have  been  either  served  with  process  or   have 
entered  their  appearance.     Marshall  et  al.  v.  Rose,  Admx.  374. 

Agent  of  an  executor. 

5.  Whether  responsible  to  the  heirs  for  rightful  administration  of 
estate.  A  party  who,  as  the  agent  of  an  executor,  takes  charge  and  man- 
agement of  all  the  property  and  settlement  of  the  estate,  is  not  chargeable 
by  the  heirs  or  devisees  with  the  responsibility  of  a  rightful  administration 
of  the  estate;  that  rests  upon  the  executor,  and  for  airy  misappropriation 
or  squandering  of  the  assets  of  the  estate  the  proper  recourse  is  against 
the  executor  and  the  sureties  on  his  bond.     Bucher  et  al.  v.  Bucher,  377. 

Final  settlement. 

6.  And  discharge  of  administrator.  When  the  final  report  of  an  ad- 
ministrator is  approved  by  the  county  court,  and  the  estate  declared  settled 
and  the  administrator  discharged,  unless  cause  to  the  contrary  be  shown 
within  thirty  days,  and  no  cause  is  shown  within  the  time  named,  the 
estate  will  be  considered  as  settled  and  the  administrator  discharged  od 
the  day  the  order  made.     Ibid.  377. 
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ADMISSIONS. 
Affidavit  of  merits. 

Admission  in  excepting  a  portion  of  plaintiff's  claim  from  alleged  de- 
fense.    See  PKACTICE,  8. 

AFFIDAVITS. 
Affidavit  of  claim.    See  PRACTICE,  1,  2. 
Affidavit  of  merits.    Same  title,  3  to  9. 

AGENCY. 

Acts  and  declarations  of  agent. 

1.  Proof  of  agency  required  —  duty  of  third  person  to  know  extent  of 
authority.  The  statements  and  agreements  of  a  party's  son  in  respect  to 
notes  of  the  father,  without  proof  of  agency,  are  not  admissible  in  evi- 
dence, and  will  have  no  binding  effect  on  the  father,  unless,  with  a  full 
knowledge  of  all  the  facts  and  circumstances,  he  has  ratified,  expressly  or 
impliedly,  the  acts  of  his  son.    Reynolds  v.  Ferree  et  al.  570. 

2.  It  is  error  to  permit  the  statements  of  a  party's  son  to  go  in  evidence, 
against  objection  of  the  father,  without  proof  that  he  was  the  general  or 
special  agent  of  his  father,  and  authorized,  by  the  terms  of  his  agency,  to 
make  the  arrangement  claimed  to  have  been  made  by  him.    Ibid.  570. 

3.  Parties,  in  dealing  with  an  assumed  agent,  should  be  careful  to  see 
and  be  assured  that  he  is  the  agent  he  represents  himself  to  be,  and  that 
he  is  acting  within  the  scope  of  his  powers.    Ibid.  570. 

Notice  to  agents. 

4.  When  same  as  .to  principal.  Knowledge  of  the  facts  in  a  matter  by 
an  agdht  transacting  the  business,  and  his  acts,  are  the  knowledge  and  the 
acts  of  his  principal.     Singer  Manf.  Co.  v.  Holdfodt,  455. 

HOW  AND   BY  WHOM   AGENCY  PROVEN. 

5.  An  agency  may  be  shown  by  the  testimony  of  the  agent  himself, 
and  when  a  party  in  his  bill  alleges  one  to  have  been  his  agent,  and  adopts 
his  acts  as  such,  this,  with  the  evidence  of  the  agent,  will  be  sufficient 
proof.     Thayer  v.  Meeker,  470* 

Extent  of  agent's  authority. 

6.  If  a  father  authorizes  his  son  to  act  as  his  agent  in  respect  to  his 
notes  on  another,  then,  to  the  extent  of  the  authority  conferred,  the  acts 
and  statements  of  the  son  while  performing  the  business  of  his  agency  will 
be  binding.  But  authority  in  a' son  to  keep  a  party's  books  and  accounts, 
and  to  figure  the  interest  due  on  notes,  does  not  show  authority  in  the  son 
to  collect  and  settle  such  notes  and  accounts.  Reynolds  v.  Ferree  et  al. 
570. 

Agent  of  corporation. 

7.  Presumption  as  to  his  authority.  A  person  openly  and  notoriously 
exercising  the  functions  of  a  particular  agency  of  a  corporation  will  be 
presumed  to  have  sufficient  authority  from  the  corporation  to  so  act. 
Singer  Manf.  Co.  v.  Holdfodt,  455. 

Ratification  by  prinicipal. 

8.  The  doctrine  of  ratification  of  an  unauthorized  act  in  behalf  of  an- 
other is,  that  the  principal  shall  be  fully  and  fairly  informed  of  all  the 
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AGENCY.    Ratification  by  principal.     Continued. 

facts  and  circumstances  of  the  transaction.  The  acceptance  of  corn  in 
payment  on  notes,  not  in  value  equal  to  the  sum  due  on  the  notes,  under  an 
arrangement  made  by  the  party's  son  without  authority,  will  not  bind  the 
father  to  the  son's  agreement  to  take  the  corn  in  full  satisfaction,  unless 
the  father  is  informed  of  such  agreement  before  he  accepts.  Reynolds  v. 
Ferree  et  al.  570. 

Revocation  of  power  of  attorney. 

9.  Of  the  right — what  amounts  to  a  revocation  —  and  of  a  power 
coupled  with  an  interest.    See  POWER  OF  ATTORNEY,  1  to  4. 

Agent  of  an  executor. 

10.  Whether  responsible  to  the  heirs  or  devisees  for  the  rightful  admin- 
istration of  the  estate.    See  ADMINISTRATION  OF  ESTATES,  5. 

11.  Right  of  such  agent  to  purchase  note  and  mortgage  executed  by 
testator  in  his  lifetime.     See  PURCHASERS,  4. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE. 

ALTERATION. 

Certified  copy  from  recoup. 

1.  Proof  of  alteration  of  original.  A  certified  copy  of  a  mortgage, 
the  original  being  lost,  can  not  be  impeached  on  the  ground  of  an  altera- 
tion of  the  original,  before  recording,  by  inserting  a  release  of  the  home- 
stead right,  except  upon  clear  and  convincing  evidence.  In  the  absence 
of  such  proof  it  will  be  presumed  that  the  copy  is  a  precise  transcript  of 
the  original  as  it  was  executed  and  recorded.    Blasey  et  al.  v.  Belius,  558. 

AMENDMENTS  AND  JEOFAILS. 

Amendment  of  pleadings. 

1.  There  is  no  error  in  allowing  a  plaintiff  to  amend  his  declaration. 
Kipp  v.  Bell,  577. 

Of  declaration  in  distress  for  rent. 

2.  In  what  respect  amendable.  The  plaintiff  in  a  suit  by  distress  for 
rent  has  not  the  right  to  so  amend  his  declaration  as  to  make  it  embrace 
claims  and  demands  other  than  the  rent,  or  to  make  proof  thereof  under 
such  amendment,  although  the  defendant  has  pleaded  a  set-off.  Cox  v. 
Jordan,  560. 

Amendment  of  return  on  process. 

3.  After  the  term.    See  PROCESS,  8. 

Petition  for  writ  of  ne  exeat. 

4.  Is  amendable.     See  NE  EXEAT,  2. 

Defects  cured  after  verdict. 

5.  After  verdict,  on  motion  in  arrest  of  judgment,  a  defective  or  imper- 
fect statement  of  facts  will  be  cured  by  the  verdict.  Compton  et  al.  v. 
The  People,  176. 

6.  The  omission  of  a  venue  in  a  declaration  is  cured  after  verdict. 
Roberts  v.  Corby,  182. 
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APPEALS. 

APPEAL  FROM  JUSTICE'S  COURT. 

1.  Confers  jurisdiction  on  the  circuit  court.  Although  a  justice  of  the 
pence  may  fail  to  acquire  jurisdiction  of  the  person  of  the  defendant,  yet, 
if  the  latter  perfects  an  appeal  to  the  circuit  court,  this  will  give  the  latter 
court  jurisdiction.  After  removing  the  case  to  the  circuit  court  by  appeal, 
the  defendant  can  not  be  heard  to  insist  that  the  justice  had  no  jurisdic- 
tion.    Wasson  v.  Cone,  46. 

2.  When  summons  necessary.  Where  an  appeal  from  a  judgment  of 
of  a  justice  of  the  peace  is  perfected  before  the  clerk  of  the  circuit  court, 
by  one  of  two  defendants,  a  summons  should  be  issued  to  the  plaintiff  and 
the  defendant  not  joining  in  the  appeal ;  and  if  this  is  not  done,  and  no 
appearance  of  the  plaintiff  entered  in  writing  ten  days  before  court,  it  is 
error  to  render  judgment  against  either  defendant  by  default  on  the  ap- 
pearance of  the  plaintiff.     Lehman  v.  Freeman,  203. 

3.  Presumption  as  to  appearance  of  appellee.  Where  an  appeal  case  — 
the  appeal  being  perfected  before  the  justice  —  is  placed  upon  the  trial 
calendar  in  the  courts  of  Cook  county,  it  will  be  presumed  that  the  ap- 
pellee, the  plaintiff,  entered  his  appearance  ten  days  before  the  term, 
unless  the  bill  of  exceptions,  taken  on  a  motion  to  set  aside  a  verdict  on  an 
ex  parte  trial,  shows  when  it  was  entered.     Singer  Manf.  Co.  v.  May,  398. 

4.  One  not  a  party  can  not  appeal.  One  not  a  party  to  a  judgment 
rendered  by  a  justice  of  the  peace,  and  who  was  not  served  with  process 
issued  by  the  justice,  can  not  appeal  from  such  judgment  to  the  circuit 
court,  even  though  of  the  same  name  with  the  party  actually  sued,  and  if 
such  a  party  appeals,  his  appeal  will  be  dismissed.  Rorke  v.  Goldstein, 
668. 

5.  Dismissing  appeal  for  failure  to  justify  security.  Where  an  appeal 
bond  is  approved  by  the  clerk  it  will  be  presumed  that  the  security  is  suf- 
ficient, and  where  no  ground  is  shown  therefor,  as,  the  insufficiency  of  the 
security,  it  is  error  to  require  the  surety  to  justify  and  to  dismiss  the 
appeal  for  non-compliance  with  such  rule.     Petillon  v.  Gilman,  401. 

Appeal  erom  county  to  circuit  court. 

6.  Trial  de  novo.  An  appeal  from  the  county  court  to  the  circuit 
court,  taken  and  perfected  after  the  act  of  1874  went  into  effect,  must  be 
governed  by  that  law,  and  the  trial  must  be  de  novo,  and  not  by  the  pro- 
visions of  the  repealed  law  of  1872.  If  the  appeal  was  perfected  before  the 
repealing  law  took  effect,  the  practice  under  the  prior  law  will  govern. 
Lucas  v.  Dennington,  88. 

APPEAL  BONDS. 
Bond  good  as  common  law  obligation. 

1.  Although  not  conditioned  as  required  by  statute.  A  bond  volunta- 
rily executed  in  consideration  of  an  appeal  from  a  judgment  of  the  circuit 
court  to  the  supreme  court,  the  effect  of  which  is  to  stay  proceedings  on 
the  judgment,  and  the  execution  of  which  is  neither  prohibited  by  statute 
nor  contrary  to  the  policy  of  the  law,  is  a  good  common  law  obligation, 
although  the  conditions  may  not  have  been  directed  by  the  court,  nor  in 
accordance  with  the  requirements  of  the  statute.  Mix  et  al.  v.  The  Peom 
pie,  use,  etc.  329. 
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APPEAL  BONDS.     Continued. 
"Whether  right  of  action  exists. 

2.  On  bond  given  on  appeal  from  judgment  against  land  for  taxes. 
Where  the  condition  of  an  appeal  bond,  on  an  appeal  from  a  judgment 
against  real  estate  for  taxes,  is  that  it  shall  be  void  if  the  appellant  pros- 
ecute his  appeal  with  effect,  and  pay  whatever  judgments,  costs,  and  dam- 
ages shall  be  awarded  against  the  land,  a  suit  can  be  maintained  against  the 
obligors  in  case  the  appeal  is  not  prosecuted  with  effect,  notwithstanding 
the  remedy  against  the  land  still  remains  unexhausted.  Mix  et  al.  v.  The 
People,  use,  etc.  329. 

In  an  injunction  suit. 

3.  Condition  construed,  as  to  extent  of  liability.  See  MEASURE  OF 
DAMAGES,  2. 

On  appeal  from  justice  of  the  peace. 

4.  Dismissal  of  appeal  for  failure  to  justify  security.  See  AP- 
PEALS, 5. 

APPEARANCE. 

Cures  insufficiency  of  service. 

1.  And  gives  jurisdiction  of  the  person  in  justice' *s  court.  If  a  defend- 
ant in  attachment  in  a  justice's  court  appears  by  attorney  and  goes  to 
trial  on  the  merits,  this  will  confer  ample  jurisdiction  over  his  person, 
although  the  notices  posted  by  the  constable  are  insufficient.  Insufficiency 
of  service  is  waived  by  appearance  and  going  to  trial.    Wasson  v.  Cone,  46. 

In  circuit  court,  on  appeal  from  justice. 

2.  Presumption.     See  APPEALS,  3. 

ARBITRATION  AND  AWARD. 

Extent  of  the  submission. 

1.  Where  articles  of  partnership  provided  that,  in  case  of  a  dissolution, 
one  of  the  parties  was  to  have  no  claim  except  for  his  share  of  the  joint  im- 
provements, the  value  of  which  was  to  be  determined  by  arbitration — each, 
however,  to  share  equally  in  the  profits  and  losses  —  and  after  the  dissolu- 
tion the  parties,  by  articles  of  submission  to  arbitration,  recited  that  dif- 
ferences had  arisen  out  of  and  by  virtue  of  the  partnership  business,  and 
selected  arbitrators  to  adjudge  and  settle  of  and  concerning  all  and  all 
manner  of  actions,  cause  and  causes  of  action,  suits,  claims  and  demands, 
whatsoever,  between  the  parties,  it  was  held,  that  the  arbitrators  were  not 
restricted  to  the  value  of  the  joint  improvements  made,  but  could  pass 
upon  and  decide  all  matters  in  difference  growing  out  of  the  partnership 
business.     Darst  v.  Collier,  96. 

What  matters  are  decided. 

2.  Presumption.  Where  a  submission  to  arbitrators  is  general,  of  all 
matters  of  difference  between  the  parties  arising  out  of  their  partnership, 
and  a  certain  sum  is  awarded  to  be  paid  by  one  to  the  other,  it  will  not 
be  presumed  that  the  arbitrators  exceeded  their  authority,  or  omitted  to 
determine  a  particular  matter  in  dispute,  unless  it  so  appears  on  the  face 
of  the  award.  Every  reasonable  intendment  will  be  made  in  favor  of  an 
award.    Ibid.  96. 
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ARBITRATION  AND  AWARD.     Continued. 
Interest  on  award. 

3.  The  statute  allows  interest  on  an  award  from  the  time  it  is  made 
until  the  rendition  of  judgment  thereon,  at  the  rate  of  six  per  cent  per 
annum,  and  the  allowance  of  such  interest  on  motion  for  judgment  will  con- 
stitute no  variance  between  the  award  and  judgment.     Darst  v.  Collier,  96. 

Finding  the  costs  in  gross. 

4.  Where  a  submission  to  arbitration  of  matters  not  in  suit  expressly 
authorizes  the  arbitrators  to  award  concerning  the  costs  of  arbitration,  an 
award  for  the  payment  of  costs  in  a  gross  sum  is  not  objectionable.  Ibid. 
96. 

Betaxing  the  Costs. 

5.  Practice.  "Where  the  costs  of  an  arbitration  are  retaxed  by  the 
court  on  motion,  on  an  application  for  judgment  on  the  award,  and  no  ex- 
ception is  taken,  this  court  will  not  examine  into  the  propriety  of  the 
decision.    Ibid.  96. 

ASSESSMENT. 
Tor  purposes  op  taxation.    See  TAXATION,  1,  2. 

ASSESSMENT  OF  DAMAGES.       « 
On  default. 

When  the  court  may  assess.    See  JURY,  1. 

ASSIGNMENT. 
What  instruments  are  assignable. 

1.  And  herein,  what  is  a  promissory  note.  See  PROMISSORY 
NOTES,  1. 

Liability  op  assignor. 

2.  Where  maker  of  note  is  insolvent.  The  assignor  of  a  note  is  liable 
to  the  holder  where  the  maker  is  insolvent  when  the  note  matures,  when 
the  declaration  counts  on  such  liability.     Babcock  v.  Blanchard  et  al.  165. 

Assignee  with  notice. 

3.  Can  not  use  the  note  as  a  set-off.     See  SET-OFF,  4. 

ATTACHMENTS. 

Effect  op  personal  judgment  alone. 

1.  As  a  release  of  the  levy.  Where  the  court,  on  the  trial  of  an  at- 
tachment suit,  renders  simply  a  personal  judgment,  without  ordering  the 
sale  of  the  property  attached,  it  operates  as  a  dismissal  of  the  attachment, 
and  as  a  release  of  the  property  attached.  Property  attached  can  not  be 
sold,  or  any  process  issued  for  that  purpose,  unless  the  judgment  orders  its 
sale.     Wasson  v.  Cone,  46. 

ATTORNEY  AT  LAW. 
Power  to  bind  client  by  contract. 

1.  A  party  will  not  be  bound  by  a  contract  made  by  her  attorney  em- 
ployed to  prosecute  or  defend  a  suit  for  divorce,  in  respect  to  her  property, 
where  such  contract  is  made  out  of  court  and  is  not  made  a  part  of  the 
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ATTORNEY  AT  LAW.  Power  to  bind  client  by  contract.  Continued. 
decree  in  the  suit,  without  proof  of  authority  in  the  attorney  to  bind  such 
party,  or  her  acquiescence  in  the  same  after  knowledge  of  the  fact.  There 
is  no  presumption  of  authority  in  such  case,  but  the  burden  of  proof  rests 
on  the  party  alleging  authority,  to  show  that  fact.     B?'ooks  v.  Kearns,  547. 

AUCTIONEER. 
Deposit  by  purchaser. 

1.  In  what  capacity  held — liability  of  auctioneer.  The  general  rule 
is  that  where  real  estate  is  sold  at  auction,  until  the  sale  is  completed  the 
auctioneer  is  regarded  as  a  stakeholder  of  the  deposit,  when  any  is  required 
to  be  made,  and  he  should  not  pay  it  to  either  party  without  the  consent 
of  the  other.     Ellison  v.  Kerr,  427. 

2.  "When  nearly  two  years  are  suffered  to  elapse  after  a  sale  of  land 
at  auction,  before  the  purchaser  makes  any  demand  of  the  auctioner  for  a 
deposit  made  with  his  firm,  and  no  notice  is  given  to  retain  the  same,  and 
some  five  months  after  the  sale  the  purchaser  takes  a  written  contract  of 
sale  from  the  owner,  in  which  such  owner  acknowledges  the  receipt  of  the 
money  so  deposited,  and  the  auctioner  is  induced  by  the  acts  of  the  pur- 
chaser in  settling  with  his  principal,  the  vendor,  to  pay  to  the  latter  the 
deposit  money,  no  recovery  can  be  had  by  the  purchaser  against  the 
auctioneer.    Ibid.  427. 

BANKRUPTCY. 

Purchaser  at  bankrupt  sale. 

How  far  protected.     See  PURCHASERS,  3. 
Notice  of  incumbrance. 

To  such  purchaser  —  what  will  amount  to  notice.     See  NOTICE,  2,  3. 

BILLS  OP  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 2. 

BONDS. 
Administrator's  bond. 

1.  Extent  of  liability  of  surety.     See  ADMINISTRATOR'S  BOND,  1. 
Appeal  bond  in  injunction  suit. 

2.  Condition  construed,  as  to  extent  of  liability.  See  MEASURE  OP 
DAMAGES,  2. 

Injunction  bond. 

3.  Measure  of  damages  where  none  have  been  assessed  on  dissolution. 
See  MEASURE  OF  DAMAGES,  1. 

BOOKS  OF  ACCOUNT.    See  EVIDENCE,  14. 

BOUNDARIES. 
Division  line. 

1.  Established  by  agreement  or  acquiescence.  Where  adjoining  land- 
owners agree  upon  a  line  dividing  their  lands,  and  enter  into  possession 
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BOUNDARIES.    Division  line.     Continued. 

and  occupy  according  to  such  line,  they  will  be  concluded  from  afterwards 
disputing  such  line  as  the  true  one ;  and  the  rule  is  the  same  where  par- 
ties, for  a  period  of  twenty  years,  acquiesce  in  such  a  line.  Hubbard  v. 
Steams,  35. 

BURDEN  OF  PROOF.    See  EVIDENCE,  23;  MORTGAGES,  4. 

CARRIERS. 
Limiting  common  law  liability. 

1.  And  herein,  of  their  duty  to  receive  and  carry  goods.  A  clause  in  a 
receipt  or  bill  of  lading  exempting  a  common  carrier  from  a  common  law 
liability  is  not  binding  on  the  shipper,  unless  it  appears  that  he  knew  of 
and  assented  to  the  exemption,  and  this  is  a  question  of  fact.  Merchants' 
Despatch  Trails.  Co.  v.  Theilbar,  71. 

2.  A  common  carrier,  by  virtue  of  his  calling,  is  bound  to  receive 
goods  when  properly  tendered  for  shipment,  and  to  carry  them  safely, 
unless  destroyed  by  the  act  of  God  or  the  public  enemy,  and  has  no  right 
to  be  exempt  from  loss  by  fire,  except  by  virtue  of  a  special  contract  to 
that  effect.    It  can  not  limit  its  liability  by  its  own  act  alone.    Ibid.  71. 

3.  Of  evidence  in  respect  to  such  a  receipt.     See  EVIDENCE,  17. 

CASE. 

When  the  proper  remedy. 

1.  For  injury  under  process.  Trespass  does  not  lie  for  an  injury 
occasioned  to  a  person  by  regular  process  of  a  court  of  competent  juris- 
diction. The  party  procuring  a  writ  for  the  arrest  of  another  in  such 
case  is  not  liable  as  a  trespasser,  even  though  the  court  or  officer  granting 
the  writ  may  have  erred  in  judgment,  the  only  remedy  against  him  being 
an  action  on  the  case  if  he  has  acted  maliciously.  Bassett  et  al.  v.  Brat- 
ton,  152.  . 

2.  Where  a  writ  of  ne  exeat  was  allowed  by  a  master  in  chancery 
having  general  jurisdiction  to  grant  such  writs  upon  petition  verified  by 
affidavit,  it  was  held,  that  the  party  procuring  the  issue  of  the  writ  could 
not  be  liable  in  trespass  for  an  arrest  and  imprisonment  under  the  writ 
merely  because  the  facts  on  the  hearing  did  not  sustain  the  allegations  in 
the  petition,  or  even  if  the  facts  giving  jurisdiction  to  order  the  writ  were 
defectively  stated,  and  that  if  such  party  was  liable,  it  was  in  case  for 
maliciously  procuring  the  writ  and  the  arrest,  if  such  was  the  fact.  Ibid. 
152. 

CERTIORARL 

Under  the  statute. 

1.  Alleging  want  of  service  as  an  excuse  for  noi  appealing.  Where  the 
officer's  return  shows  service  of  the  summons  issued  by  a  justice  of  the 
peace,  the  defendant  must  be  held  guilty  of  negligence  if  he  does  not  ap- 
pear and  defend  before  the  justice  of  the  peace,  and  can  not  be  heard  to 
excuse  his  not  appealing  in  the  ordinary  way  on  the  ground  that  no  service 
was  had  on  him  in  fact,  and,  therefore,  he  was  ignorant  of  the  judgment. 
The  officer's  return  is  conclusive  as  to  service.  Fitzgerald  v.  Kimball, 
396. 
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CHANCERY. 

Jurisdiction — remedy  or  defense  at  law. 

1.  On  bill  to  reform  a  deed  for  mistake  in  describing  the  land,  and  for 
relief  on  account  of  a  deficiency  in  the  quantity  of  land  sold,  filed  against 
the  executor  and  heirs  of  the  grantor,  the  court  may  properly  require  the 
price  of  such  deficiency  to  be  deducted  out  of  the  price  still  to  be  paid, 
instead  of  requiring  the  grantee  to  file  his  claim  against  the  estate.  Spear 
v.  Griffith,  552. 

2.  Allowance  of  set-off.  The  rule  that  an  injunction  will  not  be  granted 
against  enforcing  a  judgment  where  defense  might  have  been  made  in  the 
action  at  law  does  not  apply  to  the  defense  of  set-off,  but  only  to  such  de- 
fenses as  are  required  to  be  made  in  the  suit  in  which  the  judgment  is  ren- 
dered.    Chicago,  Danville  and  Vincennes  R.  R.  Co.  v.  Field  et  al.  270. 

Cross-bill. 

3.  Of  the  relief  proper  to  be  granted.  On  bill  to  correct  a  deed  for 
a  mistake  in  the  description  of  the  land,  relief  may  be  granted  without  at 
the  same  time  correcting  the  mortgage  given  to  secure  a  small  part  of  the 
purchase  money,  in  which  the  same  mistake  occurs,  although  its  reforma- 
tion is  sought  on  cross-bill.  The  mortgage  may  afterwards  be  reformed 
under  the  cross-bill,  on  notice.     Spear  v.  Griffith,  552. 

Default  after  answer. 

4.  Effect  upon  final  hearing.  Taking  a  default  against  a  defendant  in 
a  chancery  suit  after  he  has  filed  his  answer  is  an  irregularity  which  does 
no  harm  if  the  final  hearing  appears  to  have  been  upon  the  bill  and  the 
answers  of  defendants,  including  the  answer  of  the  one  defaulted.  Hawhe 
et  al.  v.  Snydaker  et  al.  197. 

Bill  to  quiet  title. 

5.  When  it  will  lie.  There  are  only  two  cases,  under  our  law,  in  which 
a  party  may  file  a  bill  to  quiet  title,  or  to  remove  a  cloud  from  the  title  to 
real  property:  first,  when  he  is  in  possession  of  the  lands;  and,  second, 
when  he  claims  to  be  the  owner,  and  the  lands  in  controversy  are  unim- 
proved and  unoccupied.     Hardin  et  al.  v.  Jones,  313. 

6.  The  possession  that  gives  jurisdiction  in  such  cases  must  have  been 
acquired  in  a  lawful  way.  If  obtained  by  violence,  or  by  the  use  of  unfair 
or  corrupt  means,  a  court  of  equity  will  not  lend  its  aid.    Ibid.  313. 

Removing  cloud  upon  title. 

7.  Where  the  claim  of  an  adverse  party  to  land  is  valid  upon  the  face 
of  the  instrument  under  which  it  arises,  and  it  requires  the  establishment 
of  extrinsic  facts  to  show  the  supposed  conveyance  to  be  inoperative  and 
void,  a  court  of  equity  has  jurisdiction  to  set  it  aside  as  a  cloud  upon  the 
real  title  to  the  land,  and  order  the  same  to  be  delivered  up  and  canceled. 
Brooks  v.  Kearns,  547. 

Setting  aside  sale  on  execution. 

8.  Upon  ground  of  fraud.  Where  the  plaintiff's  attorney  agreed  with 
a  defendant  in  a  suit  at  law  to  give  him  notice  before  taking  any  further 
proceedings,  but  took  a  default  and  had  the  damages  assessed  without  any 
such  notice,  and  the  attorney  then  assured  the  defendant  that  no  proceed- 
ings should  be  taken  on  the  judgment  without  notice  to  him  or  his  attor- 
neys; and  afterwards,  without  any  notice,  an  execution  was  issued  and 
levied  on  the  defendant's  land,  worth  $10,000,  and  sold  to  the  plaintiff  in 
execution  for  $103.66,  and  a  sheriff's  deed  made  without  the  knowledge  of 
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CHANCERY.     Setting  aside  sale  on  execution.     Continued. 

the  defendant  in  the  execution,  it  was  held,  that  the  defendant  had  the 
right  to  rely  on  the  promise  made  by  the  plaintiff's  attorney,  and  that  the 
subsequent  proceedings  without  notice  were  a  fraud  upon  the  defendant, 
and  as  against  the  plaintiff  in  the  execution  and  his  assignee  chargeable 
with  notice  a  court  of  equity  would  set  aside  the  sale  and  allow  a  redemp- 
tion. Mathison  v.  Prescott,  493. 
Setting  aside  sale  for  taxes. 

9.  Where  the  owner  of  a  part  of  a  tract,  assessed  as  a  whole,  offered  to 
pay  upon  his  pari.     See  TAXATION,  10,  11. 

Eescission  op  contracts. 

10.  For  wa,nt  oj  consideration.  "Where  an  agent  under  a  power  sold 
a  patent-right  of  his  principal  for  a  certain  State,  after  a  sale  of  the  same 
territory  by  his  principal,  and  after  notice  of  such  sale,  and  received  in 
payment  a  conveyance  for  real  estate,  it  was  held,  that  as  the  sale  of  the 
territory  by  the  agent  was  without  right  and  authority,  and  the  convey- 
ance of  the  land  was  made  without  consideration,  a  court  of  equity  would 
require  the  agent,  and  his  wife,  to  whom  the  deed  was  made,  to  reconvey 
the  land  to  the  grantor.     Walker  v.  Denison  et  al.  142., 

11.  Without  repayment  of  money  paid.  "Where  a  conveyance  of  land 
was  canceled  for  want  of  consideration,  in  the  failure  of  title  in  a  patent- 
right,  and  it  was  stipulated  that  the  use  of  the  land  was  more  than  suffi- 
cient to  repay  a  small  sum  of  money  also  paid  the  grantor,  it  was  held,  no 
error  in  the  court  not  to  require  the  grantor  to  repay  said  sum  of  money. 
Ibid.  142. 

Specific  performance. 

12.  Discretionary.  Applications  for  specific  performance  are  addressed 
to  the  sound  discretion  of  the  court,  and  it  is  not  a  matter  of  course  that 
it  will  be  decreed  because  a  legal  contract  exists.     Race  v.  Weston,  91. 

13.  If  it  is  doubtful  whether  an  agreement  has  been  concluded,  or  is  a 
mere  negotiation,  a  court  of  equity  will  not  decree  a  specific  performance; 
and  especially  is  this  so  where  the  party  attempting  to  enforce  the  con- 
tract has  neither  been  let  into  possession  nor  done  any  act  on  the  faith  of 
the  contract.    Ibid.  91. 

14.  False  representations.  "Where  a  party  was  induced  to  execute  an 
agreement  for  the  conveyance  of  certain  lots  in  consideration  of  the  ex- 
change of  a  certain  leasehold  interest  in  a  certain  building  on  another  lot, 
upon  the  false  representations  of  the  agent  of  the  other  party  that  the  build- 
ing was  eighty-four  feet  in  length  and  twenty-four  and  one-half  feet  in  width ; 
that  it  cost  in  its  erection  $25,000,  and  that  the  leasehold  interest  cost 
$30,000,  whereas,  in  fact,  the  building  was  only  seventy  feet  in  length  and 
and  twenty- three  feet  in  width,  and  cost  only  between  $16,500  and  $17,000, 
and  the  other  party,  instead  of  paying  $30,000  for  the  leasehold  interest, 
received  it  in  exchange  for  other  property,  and  it  appeared  that  the  defend- 
ant, having  no  knowledge  of  the  truth  or  falsity  of  these  representations, 
and  relying  on  them,  signed  the  agreement  to  exchange  property,  it  was 
held,  that  these  representations  were  material,  and  being  false,  the  court 
properly  refused  a  decree  for  specific  performance.     Ibid.  91. 

15.  Degree  of  proof  to  show  fraud*  etc.    It  is  not  essential  to  establish 
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fraud,  imposition,  or  mistake  with  the  same  degree  of  certainty,  in  order 
to  defeat  a  claim  for  specific  performance,  that  is  requisite  on  these 
grounds  to  defeat  a  recovery  at  law  on  the  instrument,  or  to  authorize  a 
court  of  equity  to  cancel  the  same  and  rescind  the  contract.  Race  v.  Wes- 
ton, 91. 

16.  Agreement  made  under  misapprehension.  "Where  a  party  executes 
a  written  agreement  under  a  misapprehension  of  material  facts,  induced 
by  the  misrepresentation  of  the  other  party  or  his  agent,  a  specific  per- 
formance will  be  denied;  and  such  other  party  can  not  be  allowed  to 
say  the  party  thus  imposed  upon  ought  to  have  known  his  agent  was 
guilty  of  falsehood.    Ibid.  91. 

17.  In  favor  of  vendor  to  enforce  payment  —  decree,  when  personal. 
"Where  one  of  the  purchasers  of  real  and  personal  property,  on  a  dis- 
agreement as  to  the  ^orice  to  be  paid,  notified  the  vendor  that  he  would 
have  nothing  more  to  do  with  the  contract  of  sale,  and  afterwards  had  to 
do  only  in  selling  the  personalty  with  his  co-purchaser,  and  finally  sold 
out  his  interest  therein  to  the  latter,  it  was  held,  on  bill  by  the  vendor  to 
enforce  payment,  that  he  was  entitled  to  a  personal  decree  against  such 
purchaser  to  the  extent  of  the  amount  of  the  goods  received  by  both  pur- 
chasers, with  ten  per  cent  interest,  to  make  up  any  deficiency,  if  any,  in 
respect  to  the  other  property  on  its  sale.     Cable  v.  Ellis  et  al.  525. 

Allegations  and  decree. 

18.  Relief  must  be  in  accordance  with  frame  of  bill.  Where  a  bill  in 
chancery,  seeking  to  reach  property  sold  under  a  trust  deed,  placed  the 
sole  ground  of  relief  on  the  fact  that  the  trust  deed  was  fraudulent,  there 
being  no  debt  actually  due,  and  made  no  allusion  to  any  misdescription  of 
the  property,  it  was  held,  that  no  relief  could  be  granted  for  such  misde- 
scription.    Morton  et  al.  v.  Smith  et  al.  117. 

Expulsion  of  member  of  corporation. 

19.  Remedy  is  at  law,  not  in  chancery,     See  CORPORATIONS,  15. 

Set-off  —  in  equity. 

20.  As  against  an  insolvent  judgment  creditor.    See  SET-OFF,  5. 

Limitations. 

21.  As  applied  in  equity.     See  LIMITATIONS,  9,  10. 

Mistake. 

22.  Of  the  proper  relief.     See  MISTAKE,  2. 
Reforming  contracts  —  mistake. 

23.  Remedy  in  chancery  only.     See  MISTAKE,  1. 

CHANGE  OF  VENUE.     See  VENUE,  1,  2;  TAXATION,  13. 

CIRCUIT  COURTS  OF  COOK  COUNTY. 
Special  terms  thereof.    See  SPECIAL  TERMS  OF  COURT,  1. 

CITY  OFFICERS. 
Removal  and  appointment  by  the  mayor.    See  OFFICE  AND  OFFI- 
CERS, 4. 

CLOUD  UPON  TITLE.     See  CHANCERY,  7. 
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COLOR  OF  TITLE.     See  LIMITATIONS,  1,  2,  3. 
CONFESSION  OF  JUDGMENT.    See  JUDGMENTS,  ltofi. 

CONSIDERATION. 

"Whether  necessary. 

1.  To  support  agreement  to  extend  time  of  'payment  to  prevent  forfeit- 
ure.    See  CONTRACTS,  10. 

"Whether  sufficient. 

2.  For  extension  of  time  of  payment.  The  payment  of  interest  in  ad- 
vance is  a  sufficient  consideration  to  support  an  agreement  to  extend  the 
time  of  payment  of  a  debt.     Mayher  et  ah.  v.  Lanfrom  et  al.  513. 

3.  Of  notes  given  by  stockholder  in  payment  for  stock.  Promissory 
notes  given  by  a  stockholder  in  an  incorporated  company,  for  the  payment 
of  the  first  twenty  per  cent  of  his  subscription  to  the  capital  stock,  are 
founded  on  a  sufficient  consideration  to  support  them.  Chetlain,  Admr. 
V.  Republic  Life  Ins.  Co.  et  al.  220. 

4.  Moral  obligation.  Where  a  father  conveys  land  to  his  son,  which 
is  taken  as  containing  so  many  acres  as  the  basis  for  fixing  the  price  to  be 
paid,  on  the  faith  of  which  the  son  executes  his  note  and  mortgage  for  the 
balance  due,  a  moral  obligation  will  be  created  upon  the  father  to  pay  for 
any  deficiency  in  the  land,  and  it  will  support  a  promise  on  his  part  to 
make  compensation  for  the  deficiency,  which  may  be  enforced.  Spear  v. 
Griffith,  552. 

Failure  of  consideration. 

5.  What  constitutes  —  as  to  a  guaranty.  In  a  suit  against  the  guaran- 
tor of  a  note,  it  appeared  the  note  in  question,  with  others  of  the  principal 
debtor,  was  given  in  consideration  that  the  payee  should  release  certain 
levies  under  execution  of  the  principal  debtor's  property,  and  extend  the 
time  of  payment  of  his  indebtedness.  The  debtor  was  also  to  pay 
$1,000  down,  but  instead  of  so  doing,  gave  his  due-bill  for  that  sum.  The 
creditor  who  was  the  payee  of  the  note,  did  release  his  levy  and  had  his 
executions  returned,  whereby  he  lost  his  prior  lien,  — but,  the  due-bill  not 
being  paid,  caused  other  executions  to  be  issued  and  levied  on  the  debtor's 
property,  not,  however,  until  other  levies  had  been  made  on  the  same  by 
other  parties.  The  property  was  sold  and  all  applied  on  the  other  liens,  so 
that  the  creditor  derived  no  benefit  from  his  second  executions,  and  the 
guarantor  suffered  no  substantial  injury.  It  was  held,  that  there  was  no 
total  failure  of  the  consideration  of  the  guaranty,  and  that  the  failure  to 
perform  the  agreement  entire  in  such  case  could  not  defeat  a  recovery 
upon  the  guaranty.      Mechanic's  National  Bank  of  Peoria  v.  Frazer,  133. 

CONSTITUTIONAL  LAW. 

Taxation  of  peddlers,  auctioneers,  etc. 

1.  The  power  not  exclusive  in  the  General  Assembly,  but  may  be  con* 
ferred  upon  municipal  corporations,.     See  TAXATION,  4. 

Exemption  from  taxation. 

2.  Of  legislative  power  in  that  regard.    See  TAXATION,  7. 
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CONTRACTS.    Forfeiture  —  non-payment  on  the  day.     Continued. 

sion  of  the  time  of  payment,  without  first  demanding  payment.     It  is  not 
necessary  that  the  agreement  to  extend  the  time  of  payment  should  be 
founded  upon  a  consideration  in  such  a  case.     Thayer  v.  Meeker,  470. 
Building  contracts. 

11.  Architect's  certificate  —  upon  whom  binding.  In  a  contract  to  build 
a  house,  in  which  performance  on  the  part  of  the  contractor  is  guaranteed 
by  others,  and  by  which  contract  it  is  provided  that  eighty-five  per  cent 
shall  be  paid  semi-monthly  as  the  work  progresses,  on  the  architect's  cer- 
tificate, whose  opinion,  certificate,  report,  and  decision  on  all  matters  shall 
be  binding  and  conclusive,  the  estimates  and  decisions  of  the  architect  as 
to  the  work  done  and  the  sums  to  be  paid  are  conclusive  on  all  the  parties 
to  the  contract,  including  the  guarantors.     Finney  v.  Condon  et  al.  78. 

12.  Architect's  certificate,  when  conclusive.  When  it  is  provided  in  a 
building  contract  that  the  decision  of  an  architect  shall  be  final  on  all 
questions  of  difference  arising  under  the  contract,  his  decision  that  the 
work  is  completed  in  conformity  with  the  terms  of  the  contract  is  conclu- 
sive until  impeached  for  fraud.     Downey  v.  CDonnell  et  al.  49. 

13.  But  where  the  contract  makes  the  time  for  completing  the  work 
essential,  and  provides  for  a  forfeiture  of  $5  per  day  for  every  day  the 
work  shall  remain  unfinished,  as  liquidated  damages,  the  architect's  certifi- 
cate of  the  completion  of  the  work,  and  the  sum  due  the  contractor,  but 
which  fails  to  state  the  completion  of  the  work  within  the  time  fixed,  will 
not  preclude  the  other  party  from  insisting  upon  the  damages  agreed  upon 
for  delay  in  finishing  and  delivering  up  the  building,  and  it  is  error  to 
exclude  evidence  showing  such  delay.     Ibid.  49. 

14.  Condition  'precedent  —  to  show  payment  for  material  and  labor. 
"Where  a  building  contract  provides  that  a  certain  sum,  being  the  balance 
of  the  price  after  certain  other  payments,  shall  be  paid  when  the  con- 
tractor shall  produce  to  the  owner  proper  vouchers  showing  payment  to 
any  and  all  sub-contractors  and  material-men  who  shall  furnish  labor,  etc., 
the  furnishing  of  such  vouchers  is  a  condition  precedent  to  the  payment 
of  the  last  installment ;  and,  when  the  proof  shows  this  was  not  done,  and 
no  sufficient  excuse  for  not  so  doing  is  shown,  payment  of  such  install- 
ment can  not  be  enforced.     Ibid.  49. 

AS   TO  PRICE  AND  QUALITY  OP  GRAIN  SOLD. 

15.  Where  a  party  offering  to  sell  represents  that  he  has  good  white 
oats,  such  as  the  purchaser  is  giving  40  cents  a  bushel  for,  he  can  not  de- 
liver oats  not  merchantable,  but  which  are  wet,  dirty,  and  heating,  and 
collect  the  price.     Weiger  et  al.  v.  Gould,  180. 

16.  Where  one  party,  claiming  to  have  sold  his  oats  to  the  other  for  40 
cents  a  bushel,  delivers  a  couple  of  loads,  when  a  discussion  arises  as  to 
the  price,  the  alleged  purchaser  denying  that  he  had  agreed  to  purchase  at 
any  price,  and  finally,  after  deliberation,  it  is  agreed  that  the  hitter  will 
take  the  oats  delivered,  and  a  certain  number  of  other  loads,  at  28  cents  a 
bushel,  and  the  balance  is  delivered  and  paid  for  under  the  last  arrange- 
ment, the  seller  will  be  concluded  by  the  last  contract,  even  if  there  was  a 
prior  one,  and  can  not  afterwards  sue  and  recover  for  the  difference 
between  28  and  40  cents  a  bushel.    Ibid.  180. 
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CONTRACTS.     Continued. 
Inability  of  seller  to  deliver  grain". 

17.  Rights  of  purchaser  on  receiving  notice  thereof.     See  SALES,  1. 
Rescission-  of  Contracts. 

18.  Where  one  party  declares  he  will  not  perform.  "Where  one  party 
agrees  to  do  an  act  at  a  future  day,  and,  before  the  day  arrives,  declares 
that  he  will  not  keep  his  contract,  or  do  the  act,  the  other  party  may  act 
on  such  declaration  without  waiting  until  the  day  fixed  for  performance. 
Follansbee  v.  Adams,  13. 

19.  What  will  amount  to  a  rescission.  "Where  a  party  has  contracted 
for  the  sale  and  future  delivery  of  grain,  and,  before  the  time  of  delivery 
arrives,  becomes  insolvent,  and  informs  the  purchaser  of  his  inability  to 
perform,  and  desires  an  adjustment,  the  latter  may  take  him  at  his  word, 
and  if  the  matter  is  then  adjusted  by  the  then  market  price,  this  will  be  a 
rescission  of  the  contract,  and  the  seller  will  have  no  right  afterward  to 
make  a  tender  in  accordance  with  the  original  contract,  and  maintain  a 
suit  under  such  contract.    Ibid.  13. 

20.  Where  a  party  who  had  bargained  and  sold  property  for  the 
amount  he  had  paid  in  on  the  same,  brought  suit  at  law  against  the  vendee 
to  recover  in  respect  to  the  property  sold,  but  not  to  recover  back  such 
property,  which  suit  was  afterwards  dismissed,  the  bringing  of  such  suit 
was  held  not  to  amount  to  a  rescission  of  the  contract  by  the  vendor. 
Cable  v.  Ellis  et  at.  525. 

21.  Estoppel,  to  insist  on,  by  party's  acts.  Where  a  party,  under  a 
contract  of  purchase,  takes  immediate  possession  of  the  property,  and 
continues  to  retain  and  enjoy  the  same  all  the  time,  he  will  be  precluded 
from  insisting  that  the  bringing  of  a  suit  at  law  by  the  vendor  was  a  res- 
cission of  the  contract,  as  well  as  from  setting  up  the  failure  of  the  vendor 
to  perform  the  contract  literally  on  his  part  where  no  injury  is  shown  to 
have  resulted  therefrom.    Ibid.  525. 

22.  Must  place  other  party  in  statu  quo.  Usually,  before  a  party  can 
rescind  a  contract  he  must  restore,  or  offer  to  restore,  what  he  has  received 
on  the  contract,  and  place  the  opposite  party  in  the  same  situation,  he  was 
at  the  time  the  agreement  was  entered  into.  He  can  not  claim  the  bene- 
fits of  a  contract,  and  yet  insist  upon  its  rescission.     Ibid.  525. 

23.  Expulsion  of  member  of  Masonic  lodge  —  not  a  rescission  of  the 
contract  under  which  he  paid  his  initiation  fee.    See  MASONIC  LODG-E,  1. 

Of  the  Interest  acquired  by  purchaser. 

24.  Whether  title  to  the  land,  or  share  in  stock  of  proposed  corporation. 
See  CORPORATIONS,  1. 

"Whether  one  takes  as  a  purchaser. 

25.  Or  whether  the  transaction  was  a  gift.     See  PURCHASERS,  1. 

CONTRIBUTION. 

As  BETWEEN  TENANTS  IN  COMMON. 

1.  Where  one  buys  in  under  an  incumbrance  —  right  of  the  others  to  con- 
tribute, and  avail  of  such  purchase.     See  TENANTS  IN  COMMON,  1. 

2.  Whsn  one  may  compel  contribution  for  money  advanced  for  the 
benefit  of  the  estate.     Same  title,  2,  3. 
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CONVEYANCES. 

TO   TAKE   EFFECT  IN"  FUTUR0. 

1.  Under  our  laws  a  conveyance  of  real  estate,  not  to  take  effect  or  be 
recorded  until  the  death  of  the  grantor,  is  good  and  valid  without  the 
creation  of  an  intermediate  estate  to  support  it,  livery  of  seizin  having 
been  abolished.     Shackelton  v.  Sebree  et  at.  616. 

Deed  made  under  apprehension  of  death. 

2.  Whether  donatio  causa  mortis,  and  revocable  like-  a  will.  A  deed 
made  by  a  person  supposed  to  be  about  to  die,  in  consideration  of  services 
rendered  by  the  grantee  and  as  a  recompense  therefor,  is  not  &  donatio 
causa  mortis,  and  revocable,  like  a  will,  but  vests  the  title  in  the  grantee 
irrevocably.     McCarty  v.  Kearnan,  291. 

3.  A  woman,  being  sick  and  apprehensive  of  death,  sent  for  a  justice 
of  the  peace  to  direct  the  authentication  of  a  will  prepared  some  years 
before,  but  not  signed.  Before  signing  the  will  she  was  reminded  by  one  who 
had  worked  for  her,  of  his  claim  for  services,  and  she  recognized  the  claim, 
and  said  she  intended  to  give  him  twenty  acres  of  land  and  make  him  a 
deed  for  it,  whether  she  lived  or  died.  Thereupon  she  executed  and  deliv- 
ered to  him  a  deed,  and  then  executed  the  will.  She  afterwards  recovered, 
and,  upon  a  bill  filed  by  her  to  set  aside  the  deed,  it  was  held  not  to  be' a 
donatio  causa  mortis  and  revocable  like  a  will,  but  an  absolute  and  irre- 
vocable conveyance  for  a  sufficient  consideration.    Ibid.  291. 

COOK  COUNTY  CIRCUIT  COURT. 

Practice  therein. 

In  respect  to  the  trial  of  causes  by  the  different  judges.  See  PRACTICE 
IN  COOK  COUNTY,  1,  2. 

CORPORATIONS. 

Purchase  in  view  of  an  incorporation. 

1.  Of  the  character  of  right  acquired  —  whether  title  or  share  in  stock. 
A  party  purchased  an  undivided  one-fifth  in  certain  property,  consisting 
of  real  estate,  water-power,  and  personalty,  under  a  written  contract  with 
the  owners  of  the  other  undivided  interests,  to  form  at  once  a  special  part- 
nership to  improve  the  same,  which  partnership  should  be  treated  as  a 
corporation  from  that  date,  owning  all  the  property  of  the  several  owners, 
and  until  a  regular  organization  could  be  effected  under  a  charter  to  be 
procured,  the  business  was  to  be  managed  by  a  board  of  directors  consist- 
ing of  five  members,  to  be  controlled  by  a  majority  vote  of  the  directors 
in  the  same  manner  as  if  a  real  corporation  was  organized,  and  each 
owner  was  to  unite  with  the  others  in  organizing  a  regular  corporation 
under  the  charter  when  procured,  each  taking  stock  in  proportion  to  his 
interest  in  the  assets  of  the  special  partnership  and  such  corporation  when 
formed  was  to  become  the  owner  of  the  assets  of  the  special  partnership, 
and  assume  all  its  liabilities :  Held,  that  under  such  agreement  the  pur- 
chaser did  not  acquire,  either  legally  or  equitably,  any  title  to  the  undi- 
vided one-fifth  part  of  the  property,  but  only  an  equitable  right  to  stock 
in  the  company  formed,  the  legal  title  thereto  to  be  consummated  when 
the  corporation  should  be  organized  and  the  stock  issued,  and  that  neither 
he,  nor  a  purchaser  from  him,  could  enforce  a  partition.  Marseilles  Land 
and  Water-Power  Co.  v.  Aldrich,  504. 
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CORPOKATIONS.     Continued. 
Subscription  to  stock. 

2.  Right  of  secretary  to  subscribe  stock  to,  for  parties  agreeing  to  or- 
ganize. Where  the  owners  of  undivided  property  agreed  among  them- 
selves to  form,  immediately,  a  special  partnership  to  improve  the  same 
until  a  charter  could  be  procured  and  an  organization  made  thereunder, 
when  the  property  was  to  be  conveyed  to  such  corporation,  and  each 
owner  was  to  take  stock  in  proportion  in  the  property  thus  to  be  con- 
veyed, it  was  held,  that  upon  the  formation  of  the  contemplated  corpora- 
tion, and  a  conveyance  of  the  legal  title  to  it,  the  secretary  of  the  associa- 
tion was  authorized  to  subscribe  the  name  of  an  owner  of  an  interest  to 
the  stock  of  such  corporation  at  the  time  it  was  organized.  Marseilles 
Land  and  Water-Power  Co.  v.  Aldrich,  504. 

Assessment  upon  shareholder. 

3.  Hight  to  assess  party  as  to  stock  owned  before  subscription.  "Where 
several  parties  owning  undivided  interests  in  real  estate,  upon  which  there 
is  a  valuable  water-power,  enter  into  a  written  agreement  to  form  at  once 
a  special  partnership  to  improve  and  develop  the  property,  until  an  organ- 
ization can  be  effected  under  a  charter  when  procured,  each  party  agree- 
ing to  furnish  his  proportion  of  the  funds  necessary  for  the  immediate 
building  of  a  dam  across  the  Illinois  river,  etc.,  to  prepare  the  water- 
power  for  the  use  of  a  cotton  mill,  the  stock  of  each  owner  will  be  held, 
in  equity,  both  before  and  after  the  organization  of  the  corporation,  sub- 
ject to  reasonable  assessments  for  the  object  contemplated.     Ibid.  504. 

Right  to  sell  real  estate. 

4.  Where  the  owners  of  real  estate,  upon  which  is  a  water-power, 
organize  themselves  into  a  corporation  to  improve  and  develop  the  water- 
power  by  the  construction  of  a  dam,  canal,  etc.,  and  the  establishment  of 
a  cotton  mill,  putting  such  property  in  the  corporation,  the  corporation 
will  have  the  lawful  authority  to  sell  and  convey  a  portion  of  the  real 
estate,  and  invest  the  proceeds  in  other  property.    Ibid.  504. 

Property  rights  of  corporation. 

5.  Where  the  owners  of  property  sell  and  dispose  of  an  undivided  fifth 
part  thereof  for  certain  machinery,  and  they  and  the  purchaser  organize  a 
corporation  for  the  improvement  and  development  of  the  joint  property, 
the  corporation  so  formed  can  have  no  interest  in  the  question  as  to  what 
disposition  was  made  of  the  machinery.  It  can  have  no  connection  with 
the  business  of  the  corporation.     Ibid.  504. 

Corporation  buying  its  own  stock. 

6.  There  are  numerous  cases  which  hold  that  a  corporation  may  pur- 
chase its  stock,  and  violate  no  duty  to  its  stockholders,  unless  prohibited 
by  its  charter.*     Chetlain,  Admr.  v.  Republic  Life  Ins.  Co.  et  al.  220. 

As  TO  proper  exercise  of  corporate  powers. 

7.  Rights  and  remedies  of  shareholders.  The  mere  mismanagement  of 
the  affairs  of  a  corporation  will  not,  even  in  equity,  release  a  stockholder 
from  his  obligation  to  pay  for  stock  subscribed  by  him.     Ibid.  220. 

8.  The  stockholders  are  the  owners  of  the   franchise,  property,    and 

*  See  Chicago,  PeJcin  and  Southwestern  B.  M.  Co.  v.  President  and  Trustees  of  Town 
of  Marseilles,  Si  111.  145. 

41  —  86th  III. 
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CORPORATIONS. 
As  to  proper  exercise  of  corporate  powers.     Continued. 

assets  of  the  company  which  remain  after  its  debts  and  liabilities  are 
discharged,  notwithstanding  its  affairs  are  managed  by  directors.  CheU 
lain,  Admr.  v.  Republic  Life  Ins.  Co.  et  al.  220. 

9.  The  directory  of  an  incorporated  company  are  the  agents  or  trustees 
of  the  stockholders,  and  the  latter  are  bound  by  their  acts  within  the 
scope  of  their  authority.  If  their  acts  are  outside  of  their  authority,  the 
stockholders  are  not  bound  by  them,  and  they  may,  no  doubt,  in  a  reason- 
able time,  proceed  in  equity  to  have  the  same  canceled  and  their  rights 
protected  from  injury  and  loss  growing  out  of  the  unauthorized  acts. 
Ibid.  220. 

10.  Directors,  like  any  other  trustees,  may  be  restrained  from  the  per- 
formance of  Unauthorized  acts;  or  the  stockholders  may  have  them,  when 

.  performed,  rescinded  and  canceled.  The  latter  occupy  the  relation  of 
cestuis  que  trust,  and  may  invoke  the  aid  of  equity  to  protect  their  inter- 
ests.   Ibid.  220. 

11.  If  a  corporation  diverts,  or  attempts  to  divert,  its  funds  for  purposes 
outside  of  the  object  of  its  organization,  the  stockholders,  or  owners  en- 
titled to  stock,  may  have  such  abuses  restrained  in  a  court  of  equity. 
Marseilles  Land  and  Water-Power  Co.  v.  Aldrich,  504. 

12.  If  a  corporation  unwarrantably  disposes  of  a  shareholder's  stock, 
it  may  be  that  it  will  be  liable  to  such  shareholder  for  the  value  of  the 
stock  at  the  time  of  its  sale,  or  for  the  money  received  by  its  sale.  Ibid. 
504. 

13.  Purchasing  expensive  building,  etc.  The  fact  that  an  incorporated 
insurance  company  has  purchased  a  large  and  expensive  building  in  which  . 
to  transact  its  business,  and  has  also  purchased  the  stock  of  another  com- 
pany, furnishes  no  defense  against  the  payment  of  a  subscription  or  other 
obligation  given  for  stock.  If  such  acts  are  unauthorized,  the  remedy  is 
in  equity  to  have  them  set  aside  and  the  consideration  paid  restored. 
Chetlain,  Admr.  v.  Republic  Life  Ins.  Co.  et  al.  220. 

14.  Diminishing  stock.  Where  an  incorporated  company  agrees  with 
its  stockholders  to  issue  certificates  of  stock  for  the  amount  of  their  sub- 
scription paid,  and  cancel  the  subscription  as  to  the  sum  not  paid,  this  is 
not  a  diminishing  of  its  capital  stock,  as  the  remaining  stock  still  belongs 
to  the  company  to  be  disposed  of.    Ibid.  220. 

Expulsion  of  members. 

15.  Remedy.  A  court  of  equity  will  not  entertain  a  bill  by  a  member 
of  a  private  corporation,  against  the  corporation  and  its  officers,  to  restrain 
them  from  expelling  the  complainant  for  a  violation  of  its  rules  and  by- 
laws. The  remedy  of  such  member,  if  any,  is  in  a  court  of  law.  Sturges 
v.  Board  of  Trade  of  City  of  Chicago,  441. 

Stockholders — creditors  of  corporation. 

16.  Liability  of  stockholder  to  creditors  —  discharge  from  further  lia- 
bility by  payment.  Payment  in  full  of  the  stock  subscribed  by  a  stock- 
holder in  a  private  corporation,  organized  under  the  act  of  1857,  will  not 
discharge  him  from  liability  to  creditors  of  the  corporation.  To  make 
it  have  that  effect  it  must  be  shown  that  all  other  shareholders  have  done 
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CORPORATIONS. 
Stockholders  —  creditors  of  corporation.     Continued. 
the  same  thing,  and  a  certificate  of  the  fact  has  been  filed  in  the  clerk's 
office,  as  required  in  the  10th  section  of  the  act.     Kipp  v.  Bell,  577. 

17.  "Where  a  stockholder  has  paid  the  corporation  in  full  for  his  stock, 
and  has  also  paid  a  like  sum  to  the  creditors  of  the  company,  he  will  be 
discharged  from  all  liability  for  debts  of  the  corporation  contracted  there- 
after.   Ibid.  577. 

18.  Of  a  plea  of  discharge  by  reason  of  payment  to  other  creditors  — 
its  requisites.     See  PLEADING,  10. 

Municipal  corporations. 

19.  How  far  liable  for  acts  of  individuals.  In  a  suit  against  a  city  to 
recover  for  personal  injury  received,  caused  by  permitting  blasting  in  the 
street  by  individuals,  and  thereby  frightening  and  causing  a  team  to  run 
away  with  the  plaintiff,  it  is  error  to  refuse  evidence  on  the  defense  that 
the  persons  in  charge  of  the  work  were  expressly  told  by  an  alderman  of 
the  city  that  no  blasting  should  be  done.     City  of  Joliet  v.  Seward,  402. 

20.  When  blasting  of  stone  is  done  in  a  city,  not  by  the  city,  but  for 
and  under  a  contract  with  a  private  citizen,  and  such  blasting  is  done  in 
violation  of  express  directions  given  by  city  officers,  or  done  without  their 
knowledge,  the  city  will  not  be  responsible  for  any  injury  caused  by  it. 
Municipal  corporations  are  not  responsible  for  every  unauthorized  act 
that  may  be  done  by  any  one,  resulting  in  injury,  directly  or  indirectly,  to 
persons  traveling  the  streets.     Ibid,  402. 

21.  Powers  and  duties  of  municipal  corporations  in  respect  to  streets  — 
and  herein,  of  their  power  to  surrender  control  to  others.  See  HIGH- 
WAYS, 1,  2,  3.  " 

22.  Jurisdiction  of  offences  committed  within  an  incorporated  city  — 
when  'punishable  under  indictment  and  when  not.  See  CRIMINAL 
LAW,  1. 

23.  City  officers  —  of  their  removal  and  appointment  by  the  mayor. 
See  OFFICE  AND  OFFICERS,  4. 

Exemplary  damages. 

24.  As  against  a  corporation.    See  MEASURE  OF  DAMAGES,  8,  9. 
Agent  of  corporation. 

25.  Presumption  as  to  his  authority.    See  AGENCY,  7. 
Service  of  process  on  corporations.    See  PROCESS,  2. 

COSTS. 
Trustee— whether  liable. 

1.  When  a  trustee  holding  property  in  trust  for  a  married  woman  re- 
fuses to  convey  the  legal  title  to  a  purchaser  from  the  husband  and  wife, 
and  answers  a  bill  seeking  a  conveyance,  resisting  the  relief  sought,  he  so 
far  identifies  himself  with  the  cause  of  his  co-defendants  as  to  make  him- 
self liable  to  a  decree  for  costs.     Knowles  et  al.  v.  Knowles,  1. 

Apportionment  in  ejectment. 

2.  Under  the  statute  relating  to  costs,  where  the  plaintiff  in  ejectment 
reffo^ers  only  a  part  of  the  lands  sued  for,  the  court  is  authorized  to  appor- 
tion the  costs  between  the  parties.     Foster  v.  Letz,  412. 
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COSTS.     Continued. 
Abstracts  in  supreme  court. 

3.  "When  an  abstract  is  so  imperfect  and  inartistically  drawn  as  to  give 
the  court  but  little  aid  in  examining  the  record,  no  costs  will  be  allowed 
the  appellant  for  making  or  printing  the  same.  Marseilles  Land  and 
Water-Power  Co.  v.  Aldrich,  504. 

Upon  arbitration. 

4.  Finding  the  costs  in  gross.    See  ARBITRATION  AND  AWARD,  4. 

5.  Re-taxing  costs  as  found  by  the  arbitrators — practice.  Same 
title,  5. 

COUNTY  BOARD. 

Increasing  assessment  von  taxation. 

1.     Jurisdiction  of  county  board.     See  TAXATION,  3. 

COURTS. 
Special  terms  in  Cook  County.    See  SPECIAL  TERMS  OF  COURT,  1. 

COVENANTS  FOR  TITLE. 

Upon  whom  binding. 

1.  Where  a  grantor,  in  a  deed,  covenants  "  for  his  heirs,  executors,  and 
administrators,"  no  recovery  can  be  had  against  him  on  such  covenant  in  a 
court  of  law.  It  charges  his  estate  only  in  the  hands  of  his  legal  repre- 
sentatives.    Traynor  v.  Palmer,  £11. 

Against  incumbrances. 

2.  Effect  of  such  a  covenant  —  and  herein,  whether  a  transaction  is  one 
or  several.  A  vendor  of  land  who  conveys  by  deed  containing  a  covenant 
against  incumbrances,  and  takes  the  notes  of  the  purchaser,  secured  by 
trust  deed  on  the  property,  for  the  unpaid  purchase  money,  is  bound  to 
protect  the  purchaser  against  any  incumbrances  that  were  on  the  land 
when  he  conveyed,  before  he  can  properly  demand  payment  of  the  notes 
given  for  the  purchase  money.     Coffman  v.  Scoville  et  al.  300. 

3.  It  is  the  right  of  a  purchaser  of  property  under  a  deed  with  cove- 
nants against  incumbrances  to  have  all  incumbrances  that  may  be  on  it 
removed,  before  his  vendor  can  sell  it  under  a  deed  of  trust  executed  by 
such  purchaser  to  secure  the  payment  of  the  purchase  money.    Ibid.  300. 

4.  Where  a  party  owning  one  undivided  half  of  property,  and  having  a 
contract  with  the  owner  for  the  purchase  of  the  other  half,  enters  into  a 
contract  with  a  third  person  for  the  sale  to  him  of  the  half  then  owned, 
and  of  the  other  half  when  acquired,  and  afterwards  executes  separate 
deeds,  each  containing  covenants  against  incumbrances,  for  the  two  halves, 
and  takes  separate  notes  and  deeds  of  trust  for  the  purchase  money,  the 
transaction  will  be  considered  as  one,  and,  before  a  sale  can  be  had  under 
either  deed  of  trust,  all  incumbrances  must  be  removed  from  the  whole 
tract.    Ibid.  300.    See,  also,  MORTGAGES  AND  DEEDS  OF  TRUST. 

CRIMINAL  LAW. 

Jurisdiction. 

1.  Of  offences  committed  within  an  incorporated  city.  A  party  may  be 
punished  by  indictment  for  keeping  open  a  tippling-house  on  the  Sabbath 
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CRIMINAL  LAW.    Jurisdiction".     Continued. 

day,  notwithstanding  the  offense  may  have  been  committed  within  an  in- 
corporated city  invested  with  p-nver  to  regulate  the  sale,  etc.,  of  intoxi- 
cating liquors,  and  such  city  had  passed  ordinances  regulating  saloons, 
etc.,  where  it  does  not  appear  that  the  act  was  authorized  by  the  municipal 
authorities  and  the  party  charged  has  not  been  punished  under  such 
authority.  The  rule  is  different  where  exclusive  jurisdiction  is  conferred 
upon  the  municipal  authorities.  Seibold  v.  The  People,  33. 
Of  the  indictment. 

2.  As  to  stating  libelous  words.  It  is  sufficient,  in  an  indictment  for 
libel,  to  introduce  the  libel  by  the  words,  "as  follows."  This  is  as  certain 
as  if  the  language  "in  the  words  and  figures  as  follows"  were  used. 
Clay.  v.  The  People,  147. 

Particularity  of  description. 

3.  The  same  particularity  and  technical  accuracy  are  not  required  in 
warrants,  mittimuses,  and  recognizances  as  in  indictments.  Compton  et  al. 
v.  The  People,  176. 

Libel. 

4.  What  sufficient  to  connect  party  with.  "Where  a  party  voluntarily 
made  a  statement  of  facts  to  a  reporter  of  a  newspaper,  who,  after  writing 
part  of  an  article  embodj-ing  the  facts  thus  given  him,  communicated 
them  to  the  editor  of  the  paper,  who  thereupon  wrote  and  published  the 
article,  which  proved  to  be  libelous,  and  the  article  when  set  up  in  type 
was  read  to  defendant  from  proof  sheets,  and  he  then  said  it  was  a  little 
rough,  but  it  was  true,  and  let  it  go,  and  it  was  so  published,  it  was  held, 
that  he  could  not  escape  conviction  on  indictment  because  he  did  not 
write  and  publish  the  article  himself.     Clay  v.  The  People,  147. 

Forgery. 

5.  When  indictment  will  lie.  To  authorize  an  indictment  for  forgery, 
the  instrument  alleged  to  have  been  forged  must  be  such  as,  if  genuine, 
would  be  effective.     Brown  v.  The  People,  239. 

6.  No  indictment  can  be  founded  upon  an  instrument  purporting  to  be 
a  decree  of  divorce,  which,  on  its  face,  does  not  appear  to  be  a  copy  of 
the  record.     Ibid.  239. 

Making  fictitious  decree. 

7.  The  Criminal  Code  has  prescribed  no  punishment  against  one  for 
making  a  fictitious  decree  of  divorce  from  a  court-  of  another  State.  Ibid. 
239. 

Accessory. 

8.  If  a  party,  with  others  indicted  with  him,  had  a  common  design  to 
do  an  unlawful  act,  whatever  act  any  one  of  them  does  in  furtherance  of 
the  original  design,  is  the  act  of  all,  and  all  are  equally  guilty  of  whatever 
crime  is  committed.     Hanna  v.  The  People,  243. 

Warrant  for  arrest  of  criminal. 

9.  Officer  may  execute  in  any  county.     See  PROCESS,  1. 

CROSS-ERRORS.    See  PRACTICE  IN  THE  SUPREME  COURT,  4,  5. 

CUSTOM. 
To  control  terms  of  contract.    See  INSURANCE,  4. 
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DAMAGES. 
Excessive  damages.    See  NEW  TRIALS,  7,  8,  9. 
Exemplary  damages.    See  MEASURE  OF  DAMAGES,  6  to  10. 
Mitigation  of  damages. 

Evidence  under  the  general  issue  in  an  action  for  libel.  See  PLEAD- 
ING AND  EVIDENCE,  1,  2. 

DEBTOR  AND  CREDITOR. 

Whether  the  relation  exists. 

1.  Without  party' s  consent.  The  general  rule  is,  that  one  person  can 
not  create  another  his  debtor  without  the  consent  of  that  other ;  but,  like 
other  general  rules,  it  has  its  exceptions,  one  of  which,  in  equity,  is  be- 
tween tenants  in  common.     Wilton  v.  Tazwell,  29. 

DECREE. 
For  payment  of  solicitors'  fees. 

1.  Decree  construed.  Where  the  court,  in  a  divorce  suit,  required  the 
husband,  the  defendant,  to  pay  $800  to  his  wife's  solicitors,  which  was 
paid,  and,  at  the  conclusion  of  the  suit,  ordered  the  defendant  to  pay  to 
such  solicitors  the  sum  of  $1,520,  the  latter  sum  was  held  to  include  the 
$800  previously  ordered  to  be  paid,  and  not  as  an  additional  sum.  Dinet 
v.  Pftrshing,  83. 

Decree  in  the  supreme  court. 

2.  Construction.    See  PRACTICE  IN  THE  SUPREME  COURT,  7. 

DEEDS   OF  TRUST.    See  MORTGAGES   AND   DEEDS   OF  TRUST, 
21,  22. 

DEFAULT. 

When  a  party  is  in  default. 

1.  On  striking  pleas  from  the  files  for  want  of  an  affidavit  of  merits. 
See  JURY,  1. 

Default  after  answer  —  in  chancery. 

2.  Effect,  upon  the  final  hearing.    See  CHANCERY,  4. 

DESCENTS. 
Widow  as  heir  of  her  husband. 

1.  Of  the  personalty.  Although  the  statute,  in  general  terms,  gives  to 
the  widow  whose  intestate  husband  leaves  no  descendants  the  whole  of  the 
personal  estate,  it  does  not  mean  all  the  personal  property  of  which  the 
intestate  died  possessed*  but  only  the  residue  thereof  after  the  payment 
of  all  debts.    Sutherland  v.  Harrison  et  al.  363.     See  LIENS. 

DESCRIPTION. 
Variance  in  description  of  land. 

1.  Cured  by  reference  to  record  of  deed.  Where  a  bill  to  set  aside  a 
deed  as  fraudulent  refers  to  the  book  and  page  where  the  deed  is  recorded, 
and  the  decree  follows  the  description  of  the  property  as  given  in  the 
deed,  it  will  be  sufficient,  notwithstanding  it  varies  slightly  from  the  de- 
scription given  in  the  bill.     Jones  et  al.  v.  King  et  al.  225. 
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DISCRETIONARY. 

Giving  testimony  after  argument  commenced. 

1.  Is  purely  matter  of  discretion.     See  PRACTICE,  16. 
Disposing  of  motion  to  vacate  judgment. 

2.  "Where  there  has  been  no  abuse  of  the  discretion  with  which  circuit 
courts  are  clothed,  the  action  of  the  court  in  disposing  of  motions  to  va- 
cate a  judgment  and  allow  the  defendant  to  defend  will  not  be  reviewed  in 
this  court.     Treutler  v.  Halligan,  39. 

DISTRESS  FOR  RENT. 
Amending  declaration. 

1.  In  what  respect  allowable.    See  AMENDMENTS,  2. 
Set-off. 

2.  By  the  respective  parties.    See  SET-OFF,  1  to  3. 

DIVISION  FENCES.    See  INCLOSURES  AND  FENCES,  1  to  4. 

DIVISION  LINE. 
Established  by  agreement  or  acquiescence.    See  BOUNDARIES,  1. 

DIVISION  OF  TOWNSHIPS.    See  TOWNSHIPS,  2 ;  SCHOOLS,  4. 

DIVORCE. 
Proof  of  adultery. 

1.  Whether  sufficient.  On  the  hearing  of  a  bill  filed  by  a  wife  for  di- 
vorce on  the  ground  of  adultery  committed  by  the  husband,  the  wife 
testified  to  having  detected  her  husband  in  the  act  of  adultery,  on  several 
occasions,  with  a  woman  employed  in  the  house  as  a  servant.  The  hus- 
band and  the  woman  with  whom  the  adultery  was  alleged  to  have  been 
committed  both  denied  the  charge  of  adultery  and  there  was  no  evidence 
tending  to  disprove  their  denial  except  that  of  the  wife,  and  her  testimony 
was  improbable  in  its  details :  Held,  that  the  evidence  was  not  of  that 
satisfactory  character  that  ought  to  be  produced  to  warrant  a  decree  of 
divorce  on  so  grave  a  charge  as  adultery.     Jenkins  v.  Jenkins,  340. 

DONATIO  CAUSA  MORTIS. 
Whether  a  deed  so  considered.    See  CONVEYANCES,  2,  3. 

DOWER. 
In  partnership  lands. 

1.  A  widow  has  no  dower  in  partnership  real  estate  until  all  partner- 
ship debts  have  been  paid  and  until  all  accounts  between  the  copartners 
have  been  adjusted,  and  any  mode  of  sale  that  passes  the  title  to  the  prop- 
erty for  that  purpose  will  bar  her  claim  to  dower.    Simpson  v.  Leech,  286. 

DRAM  SHOPS.    See  INTOXICATING  LIQUORS. 

DRUNKENNESS. 
As  affecting  validity  of  contract.    See  CONTRACTS,  9. 
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EMINENT  DOMAIN. 
Rights  acquired  by  condemnation. 

1.  For  purposes  of  public  highway  —  ultimate  rights  of  owner.  The 
acquisition  of  land  by  condemnation  for  a  public  road,  and  the  payment 
of  the  damages  awarded  to  the  owner,  will  give  the  public  the  right  to 
construct  a  highway  over  it  in  the  mode  and  manner  deemed  most  ex- 
pedient, and  the  owner  can  not  afterwards  recover  for  injuries  then  shown 
that  he  must  unquestionably  suffer ;  but  such  condemnation  is  no  bar  to  a 
suit  by  the  land  owner  for  a  subsequent  injury  growing  out  of  negligence 
and  unskillfulness  in  the  public  authorities  in  constructing  drains  in  the 
highway,  resulting  in  serious  injury  to  the  owner.  Tearney  et  al.  v. 
Smith,  391. 
<• 

ERROR. 
Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SUPREME 
COURT,  1,  2,  3. 

ESTOPPEL.  i 

To  DENY  RECITALS  FN  APPEAL  BOND. 

1.  Where  an  appeal  bond  recites  the  rendition  of  the  judgment  ap- 
pealed from,  the  obligors  are  estopped  to  deny  that  there  was  such  a  judg- 
ment, when  sued  upon  the  bond.     Mix  et  al.  v.  The  People,  use,  etc.  329. 

Forfeiture  of  life  insurance  policy. 

2.  Whether  company  estopped  by  its  acts  from  insisting  on  forfeiture. 
See  INSURANCE,  3. 

Possession  of  personalty  under  levy. 

3.  Officer  estopped  to  deny.    See  REPLEVIN,  1. 
Possession — as  between  vendor  and  purchaser. 

4.  Purchaser  of  land  taking  possession  under  contract  —  estopped  to 
deny  vendor's  right  to  possession.  See  FORCIBLE  ENTRY  AND 
•DETAINER,  3. 

EVIDENCE. 
Judicial  notice. 

1.  This  court  will  take  judicial  notice  that  there  is  but  one  court  in  this 
State  entitled  the  Superior  Court.      Beardsley  v.  Gosling,  58. 

Parol  evidence. 

2.  To  show  fraud,  accident,  or  mistake.  Parol  evidence  of  the  circum. 
stances  connected  with  a  transaction,  and  the  declared  intention  of  the 
parties  in  executing  a  written  agreement,  is  admissible  for  the  purpose  of 
showing  fraud,  accident,  or  mistake.     Race  v.  Weston,  91. 

3.  To  show  that  a  deed  absolute  on  its  face  was  intended  only  as  a  mort- 
gage.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  5. 

Testimony  of  a  party — competency. 

4.  When  in  conflict  with  his  admission  in  the  pleadings.  The  testimony 
of  a  party  denying  the  execution  of  a  deed  will  not  be  received  in  direct 
conflict  with  an  admission  of  its  execution  in  his  answer ;  and,  besides,  it 
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EVIDENCE.     Testimony  of  a  party — competency.     Continued. 

will  not  be  sufficient  of  itself  to  overcome  the  official  certificate  of  the 
notary  taking-  the  acknowledgment.     Knowles  et  al.  v.  Knowles,  1. 

Degree  of  evidence. 

5.  Contract  for  conveyance  of  land,  in  hands  of  an  assignee.  Where  a 
written  contract,  apparently  fairly  entered  into,  to  convey  land  on  demand, 
for  a  consideration  therein  acknowledged  to  have  been  paid  in  full,  is  found 
in  the  hands  of  an  assignee,  it  is  strong,  though  not  conclusive,  evidence 
that  it  was  fairly  and  legally  executed,  and  it  will  be  held  binding  on  the 
person  executing  it,  until  it  is  shown  by  clear  and  satisfactory  evidence  to 
be  invalid.     Stampofski  v.  Hooper,  321. 

6.  To  show  a  deed  was  procured  by  unfair  means.  Clear  and  satisfac- 
tory evidence  to  show  that  a  conveyance  of  property  was  obtained  b}T  the 
use  of  unfair  means,  or  that  undue  influence  was  exercised  in  procuring  its 
execution,  ought  to  be  made  to  warrant  a  decree  canceling  what  was  done, 
and  the  same  degree  of  proof  is  required  to  show  that  the  deed  is  a  forgery, 
where  it  is  regularly  acknowledged.  Sisters  of  Loretto,  of  Chicago,  v.  The 
Catholic  Bishop  of  Chicago,  171. 

7.  To  show  fraud,  in  order  to  defeat  a  specific  performance.  See 
CHANCERY,  15. 

Sufficiency  of  proof. 

8.  Acts  and  conduct  of  party  to  overcome  positive  proof.  "While  the 
unreasonableness  or  absurdity  of  a  line  of  conduct,  or  of  acts  claimed,  is 
not  sufficient  to  overcome  positive  evidence  that  the  line  of  conduct  was 
pursued,  or  that  the  acts  were  done,  yet,  if  the  evidence  be  so  imperfect  or 
so  conflicting  that  the  truth  can  not  be  clearly  perceived,  the  unreasonable- 
ness or  absurdity  of  what  is  claimed  to  have  been  the  conduct  or  acts  of  the 
parties  may  be  of  controlling  importance.    Knowles  et  al.  v.  Knovjles,  1. 

9.  To  show  the  forgery  of  a  deed.  The  fact  that  the  notary  taking  the 
acknowledgment  of  a  deed  is  not  certain  that  the  party  in  whose  name  it 
is  executed  is  the  same  person  whose  acknowledgment  he  took,  and  that 
he  thinks  the  person  who  signed  and  acknowledged  the  same  was  a  smaller 
person,  is  not  sufficient  to  overcome  the  certificate  of  the  officer  made  at 
the  time,  especially  where  the  premises  are  abandoned  and  given  to  the 
grantee  without  objection,  immediately  after.  Sisters  of  Loretto,  of  Chi- 
cago, v.  Catholic  Bishop  of  Chicago,  171. 

10.  To  impeach  acknowledgment  of  deed.  See  ACKNOWLEDG- 
MENTS OF  DEEDS,  1. 

11.  To  show  that  a  deed  absolute  in  form  was  intended  only  as  a  mort- 
gage.   See  MORTGAGES,  1,  2,  3. 

12.  To  show  the  giving  of  proper  notice  of  a  guardian's  application  to 
sell  land  of  his  ward.     See  GUARDIAN'S  SALE,  4. 

13.  To  establish  charge  of  adultery  as  a  ground  for  divorce.  See 
DIVORCE,  1. 

Books  of  account. 

14.  Ledger.  When  a  party's  day-book  is  admitted  in  evidence  after 
his  testifying  to  the  correctness  of  the  various  entries  therein,  there  is  no 
error  in  refusing  to  allow  him  to  give  in  evidence  his  ledger,  which  he  tes- 
tifies is  a  correct  transcript  of  his  day-book.  Stickle  v.  Otto,  161. 
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EVIDENCE.     Continued. 
Declarations  of  grantor. 

15.  As  to  ownership.  Where  the  grantor  in  a  deed  of  conveyance 
remains  in  possession  of  the  property  conveyed,  and  uses  and  treats  the 
same  as  if  he  was  the  owner,  his  declarations  whilst  so  in  possession,  to 
the  effect  that  he  owned  the  property,  are  competent  evidence  upon  a  bill 
to  set  aside  such  deed  as  fraudulent.    Jones  et  al.  v.  King  et  al.  225. 

In  suit  against  a  surgeon. 

16.  To  show  negligent  and  unskillful  treatment  of  fractured  limb.  In 
a  suit  against  a  physician  and  surgeon  for  negligent  and  unskillful  treat- 
ment of  one  in  the  reduction  of  a  fractured  limb,  evidence  as  to  the 
treatment  of  the  plaintiff  for  bilious  attacks  caused  in  whole  or  in  part  by 
the  shock  to  the  system  resulting  from  the  fracture,  and  the  confinement 
necessarily  following,  or  induced  by  any  other  cause,  is  pertinent  and 
proper,  as  showing  whether  the  proper  treatment  was  employed  to  effect 
a  speedy  and  permanent  restoration  of  the  fractured  limb.  Kendall  v. 
Brown,  387. 

Clause  in  carrier's  receipt  restricting  liability.  i 

17.  Of  receiving  a  part  in  evidence  and  rejecting  a  part  —  distinction  as 
to  trial  before  the  court  alone,  and  before  a  jury.  On  the  trial  of  a  suit 
by  the  court  alone,  against  a  common  carrier  for  loss  of  goods  shipped, 
where  the  proof  shows  that  the  shipper  had  no  knowledge  of  a  clause  in 
the  receipt  given  exempting  the  carrier  from  liability  for  loss  by  fire,  and 
that  the  shipper  never  assented  to  such  clause,  there  is  no  error  in  receiv- 
ing in  evidence  the  part  of  the  receipt  acknowledging  the  receipt  of  the 
goods  and  agreeing  to  carry  the  same,  and  to  reject  the  exemption  clause. 
If  the  trial  is  before  a  jury,  the  whole  instrument  must  be  read,  as  they 
are  to  decide  whether  the  clause  of  exemption  was  known  and  assented  to 
by  the  shipper.     Merchants'  Despatch  Trans.  Co.  v.  Theilbar,  71. 

Contract  between  other  parties. 

18.  When  admissible.  Where  a  plaintiff  had  been  employed  by  a 
hotel  company  to  furnish  certain  gas  fixtures  for  certain  rooms  in  a  build- 
ing, according  to  a  written  contract  and  specifications,  and  the  defendant, 
having  succeeded  to  the  use  of  a  room  as  lessee,  employed  the  plaintiff  to 
furnish  fixtures  of  a  better  quality,  agreeing  to  pay  the  plaintiff  the  dif- 
ference in  value  between  such  fixtures  and  such  as  were  required  in  the 
written  contract  with  the  hotel  company,  it  was  held,  that  the  contract  and 
specifications  with  the  hotel  company  were  admissible  in  evidence  on  the 
part  of  the  defendant,  and  it  that  was  error  to  refuse  the  same.  Petillon 
v.  Wilmarth  et  al.  418. 

Questioning  judicial  proceedings  collaterally. 

19.  Where  a  court  has 'jurisdiction  of  the  subject  matter  and  of  the 
parties  to  the  litigation,  its  judgments  or  decrees  must  be  held  valid  when 
questioned  collaterally.     Spring  v.  Kane,  580. 

In  forcible  entry  and  detainer. 

20.  In  an  action  of  forcible  entry  and  detainer  against  a  married  woman, 
where  the  record  of  a  judgment  in  ejectment  against  her  husband  and  her 
expulsion  from  the  premises  thereunder  was  admitted  in  evidence,  against 
her  objection,  it  was  held  erroneous  to  exclude  testimony  tending  to  show 
that  she  was  in  possession  under  a  homestead  right  in  herself  and  children, 
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EVIDENCE.    In  forcible  entry  and  detainer.     Continued. 

as  widow  of  a  former  husband,  and  independent  of  any  right  of  the  hus- 
band who  was  the  defendant  in  the  ejectment  suit  in  the  premises.    Mor- 
rissey  v.  Stephenson,  344. 
In  forcible  detainer  by  vendor  against  purchaser. 

21.  Proof  of  defendant's  possession  —  what  is  sufficient.  See  EORCT- 
BLE  ENTRY  AND  DETAINER,  1. 

22.  Evidence  admissible  to  show  purchaser's  failure  to  comply  with  con- 
tract.   Same  title,  4. 

Burden  or  proof. 

23.  To  establish  defense  of  set-off  and  release  of  note.  In  a  defense  of 
set-off  to  an  action  on  a  note  or  due-bill,  and  that  of  a  release,  the  burden 
of  proof  rests  upon  the  defendant,  and  he  must  establish  the  same  by  a 
preponderance  of  the  evidence.     Messmore  v.  Larson,  263. 

24.  As  to  whether  a  deed  absolute  inform  was  intended  only  as  a  mort- 
gage.   See  MORTGAGES,  4. 

Acts  and  declarations  of  an  assumed  agent. 

25.  Whether  proof  thereof  admissible  against  the  alleged  principal. 
See  AGENCY,  1,  2,  3. 

Escape  of  fire  from  locomotive  engine. 

26.  Prima  facie  evidence  of  negligence.     See  NEGLIGENCE,  2. 
Mitigation  of  damages — in  libel. 

27.  Evidence  under  the  general  issue.  See  PLEADING  AND  EVI- 
DENCE, 1. 

Evidence  under  certain  issues.    See  PLEADING  AND  EVIDENCE, 
5  to  8. 

EXCEPTIONS  AND  BILLS  OE  EXCEPTIONS. 

Exceptions. 

1.  When  necessary  —  on  retaxing  costs.  "Where  the  costs  of  an  arbitra- 
tion are  retaxed  by  the  court  on  motion,  on  an  application  for  judgment 
on  the  award,  and  no  exception  is  taken,  this  court  will  not  examine  into 
the  propriety  of  the  decision.    Darst  v.  Collier,  96. 

Bills  of  exceptions. 

2.  When  necessary  —  to  show  time  of  entry  of  appearance  by  appellee 
on  appeal  from  justice  of  the  peace.    See  APPEALS,  3. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS,  7,  8,  9. 

EXEMPLARY  DAMAGES.    See  MEASURE  OF  DAMAGES,  6  to  10. 

EXEMPTION. 

AS  AGAINST  PURCHASE  MONEY. 

1.  Construction  of  statute.  Section  3  of  chapter  52,  entitled  "  Exemp- 
tions," of  Revised  Statutes  of  1874,  which  provides  that  no  property  shall 
be  exempt  from  sale  for  a  debt  or  liability  incurred  for  the  purchase  or 
improvement  thereof,  relates  to  real  estate  alone,  and  does  not  embrace 
personal  property.     Wells  et  al.  v.  Lilly,  317. 

Selection  by  the  debtor. 

2.  Denial  of  opportunity.  If  an  officer  levying  an  execution  on  personal 
property,  takes  it  all,  in  disregard  of  the  claim  of  any  part  of  it  as  exempt, 
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under  the  supposed  right  to  do  so  because  the  debt  was  for  the  purchase 
price  of  the  goods  taken,  this  is  virtually  a  denial  to  the  debtor  of  the 
opportunity  to  make  any  selection  from  the  property.     Wells  et  al.  v. 
Lilly,  317. 
Selection  under  the  $60  clause. 

3.  How  the  right  may  be  lost.  Where  a  defendant  in  execution  is  noti- 
fied by  the  officer  that  he  holds  the  same,  and  that  he  will  at  a  certain 
time  and  place  levy  the  same  upon  property  and  such  defendant  neglects 
and  fails  by  the  time  named  to  make  his  selection  under  the  statute  ex- 
empting $60  worth  of  property  suitable,  etc.,  he  will  lose  the  right  to  make 
his  selection  on  a  day  subsequent  to  the  levy,  and  the  officer  levying  upon 
property  not  specifically  exempt  will  not  be  liable  for  selling  the  same, 
regardless  of  any  subsequent  selection  by  the  debtor.  Wright  v.  Deyoe, 
490. 

From  taxation. 

4.  Legislative  power.     See  TAXATION,  7. 

5.  Only  extends  to  property  used  for  the  specific  purpose  named.  See 
TAXATION,  9. 

FENCES. 
Division  fences.    See  INCLOSTJRES  AND  FENCES,  1,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer  —  by  vendor  against  purchaser. 

1.  Proof  of  defendant's  possession.  "Where  the  vendor  of  real  prop- 
erty brings  forcible  detainer  against  the  purchaser  to  recover  possession 
for  non-compliance  with  the  contract  of  sale,  it  will  be  sufficient  to  show 
that  the  defendant,  at  the  time  the  suit  was  brought,  was  in  possession  by 
himself,  or  by  others  holding  under  him.     Lesher  v.  Sherwin,  420. 

2.  Possession  by  another  after  suit.  Possession  of  a  part  of  premises 
sought  to  be  recovered  in  forcible  detainer,  taken  after  suit  brought,  by  a 
railway  company  on  a  proceeding  to  condemn  for  right  of  way,  can  not  in 
any  manner  affect  the  plaintiff's  rights,  nor  will  the  fact  that  the  company 
before  suit  made  a  survey  across  the  premises,  as  this  constitutes  no  pos- 
session.   Ibid.  420. 

3.  Purchase? when  estopped  from  denying  plaintiff's  right  to  posses- 
sion. Where  a  defendant  enters  into  possession  of  real  estate  under  a  con- 
tract of  purchase,  and  fails  to  comply  with  such  contract,  he  will  be 
estopped  from  denying  his  vendor's  right  to  possession  in  forcible  detainer, 
and  the  plaintiff  need  not  prove  any  prior  possession  in  himself.     Ibid.  420. 

4.  Evidence  to  show  failure  to  comply  with  purchase.  In  forcible  de- 
tainer by  the  vendor  of  land  against  his  vendee  to  recover  possession, 
there  is  no  error  in  the  admission  in  evidence,  on  the  part  of  the  plaintiff, 
of  the  written  agreement  to  sell,  and  of  a  tender  of  a  deed  under  the  con- 
tract, to  show  that  defendant  had  failed  to  comply  with  his  agreement. 
Ibid.  420. 

FORFEITURE. 
Of  contract  for  sale  of  land. 

1.    Non-payment  on  the  day.     See  CONTRACTS,  10. 
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FORFEITURE.     Continued. 
Life  insurance  policy. 

2.  Forfeiture  by  non-payment — and  waiver  of  forfeiture.  See  IN- 
SURANCE, 1,  2. 

FORGERY.    See  CRIMINAL  LAW,  5,  6. 

FORMER  DECISIONS. 

Off    COMPARATIVE   NEGLIGENCE. 

1.  An  instruction  on  the  question  of  comparative  negligence,  that  even 
if  the  plaintiff'  was  guilty  of  negligence,  that  fact  does  not  destroy  his 
right  to  recover,  if  the  negligence  of  the  defendant  was  so  much  greater 
than  that  of  the  plaintiff  as  to  clearly  preponderate  and  outweigh  it,  is 
clearly  erroneous.  The  case  of  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company  v.  Payne,  49  111.  449,  so  far  as  it  declares  any  such  doc- 
trine, has  been  expressly  overruled  in  subsequent  cases.  City  of  Joliet  v. 
Seward,  402. 

Vacating  judgment  at  subsequent  term. 

2.  "Where  a  motion  to  vacate  a  judgment  is  made  at  the  same  term  at 
which  judgment  is  rendered,  and  continued  until  a  subsequent  term,  the 
court  has  power  at  such  subsequent  term  to  allow  the  motion  and  vacate 
the  judgment.  The  case  of  National  Insurance  Company  v.  Chamber  of 
Commerce,  69  111.  22,  so  far  as  it  is  in  conflict  with  the  rule  above  laid 
down,  is  overruled.     Hibbard  v.  Mueller,  256. 

FORMER  RECOVERY. 
When  and  how  far  a  bar. 

1.  Where  an  administrator  of  an  estate  collected  money  from  various 
persons  for  brick  sold  by  his  intestate,  and  delivered  the  same  to  his 
surety  to  hold  the  same,  and  a  party  having  a  chattel  mortgage  on  the 
brick,  sued  such  custodian  for  money  had  and  received  to  his  use,  claim- 
ing $1,000,  but  recovered  only  $517,  this  will  be  no  bar  to  an  action  by  the 
same  creditor  upon  the  administrator's  bond  for  not  accounting  for  the 
balance  of  such  money  as  assets  of  the  estate.  As  to  the  sum  recovered 
in  the  former  action,  it  seems  it  is  a  bar  to  a  further  recovery,  but  not  as 
to  any  surplus  received  by  the  administrator.  People,  use,  etc.,  v.  Allen, 
166. 

Upon  condemnation  of  land. 

2.  Subsequent  injury  to  owner.  The  acquisition  of  land  by  condem- 
nation for  a  public  road,  and  the  payment  of  damages  awarded  to  the 
owner,  will  give  the  public  the  right  to  construct  a  highway  over  it  in  the 
mode  and  manner  deemed  most  expedient,  and  the  owner  can  not  after- 
wards recover  for  injuries  then  shown  that  he  must  unquestionably  suffer; 
but  such  condemnation  is  no  bar  to  a  suit  by  the  land  owner  for  a  subse- 
sequent  injury  growing  out  of  negligence  and  unskillfulness  in  the  public 
authorities  in  constructing  drains  in  the  highway,  resulting  in  serious  in- 
jury to  the  owner.     Tearney  et  al.  v.  Smith,  391. 

FRAUD. 

What  constitutes  fraud. 

1.  Delivery  of  contract  contrary  to  agreement.  Where  a  party  about 
exchanging  property  executed  and  put  into  the  hands  of  the  agent  of  the 


654  INDEX. 


FRAUD.    What  constitutes  fraud.     Continued. 

other  party  a  contract  for  the  conveyance  of  lots,  with  the  agreement  that 
such  contract  should  not  be  delivered  or  recorded  until  the  party  executing 
the  same  should  ascertain  if  certain  representations  made  by  the  agent  as 
to  the  property  to  be  taken  in  exchange  were  true,  the  delivery  of  the  con- 
tract and  putting  it  on  record  before  the  signer  has  learned  as  to  the  truth 
of  the  representations  is  a  fraud.  Race  v.  Weston,  91. 
Proof  of  fraud  —  degree  of  evidence  required. 

2.  In  order  to  defeat  a  specific  performance.     See  CHANCERY,  15. 
Setting  aside  sale  on  execution. 

3.  On  the  ground  of  fraud.     See  CHANCERY,  8. 

FRAUDULENT  CONVEYANCES. 
Whether  so  regarded. 

1.  And  herein,  as  to  subsequent  creditors.  Upon  a  bill  to  set  aside  a 
deed  as  fraudulent,  it  appeared  that  the  property  conveyed  was  worth 
about  $3,000,  and  that  the  alleged  consideration  for  the  deed  was  $1,400  — 
$100  in  cash,  and  the  balance  in  a  promissory  note  due  in  two  years.  The 
grantor  and  grantee  were  related  by  marriage  and  on  very  intimate  terms, 
and  resided  in  the  same  house,  and  had  so  resided  for  some  years.  The 
grantor  afterwards  paid  taxes  on  the  property,  rented  it  in  his  own  name, 
collected  the  rents,  and  in  all  respects  treated  and  managed  the  property 
as  his  own,  whilst  the  grantee  paid  no  attention  to  it,  and  did  not  claim  to 
own  it:  Held,  that  the  conveyance  was  merely  colorable,  and  was  prop- 
erly set  aside  as  fraudulent  even  as  to  one  who  became  a  creditor  after  the 
date  of  the  deed.    Jones  et  al.  v.  King  et  al.  225. 

2.  Where  a  conveyance  is  merely  colorable,  and  a  secret  trust  and  con- 
fidence exists  for  the  benefit  of  the  grantor,  it  is  void,  not  only  against 
prior,  but  subsequent,  creditors.     Ibid.  225. 

3.  Where  a  father,  being  indebted,  transferred  two  promissory  notes  to 
a  third  person  for  his  minor  son,  each  for  $1,000,  and  which  were  good 
notes,  for  the  consideration  of  $500,  and  also  conveyed  his  homestead  to 
his  son  for  the  expressed  consideration  of  $5,000,  when  it  was  worth 
$10,000,  and  only  received  $100  in  hand,  and  took  no  mortgage  or  other 
security  for  the  payment  of  the  balance  of  the  purchase  money,  and  it 
appeared  that  the  son  had  no  means  with  which  to  make  so  extensive  a 
purchase,  it  was  held,  that  the  transfers  were  fraudulent  as  to  the  creditors 
of  the  father.     Stevens  v.  Dillman  et  al.  233. 

Gift  by  parent  to  child. 

4.  A  parent  in  good  circumstances  has  a  right  to  provide  for  his  child, 
and  no  responsibility  he  incurs  in  that  regard  can  be  visited  upon  the  ob- 
ject of  his  bounty  without  clear  proof  that  such  was  the  intention  of  the 
parties.     Strawn  et  al.  v.  O'Hara  et  al.  53. 

Settlement  upon  wife  by  the  husband. 

5.  Whether  in  fraud  of  creditors.  Where  a  husband  exchanges  land 
held  by  him  for  another  tract,  and  causes  the  conveyance  to  be  made  to  his 
wife,  the  wife  may  hold  the  same  as  her  separate  property,  if  the  husband 
was  out  of  debt,  or  retained  in  his  own  name  sufficient  property  to  pay  all 
his  indebtedness ;  but  he  can  not  in  this  way  settle  property  upon  his  wife 
in  defiance  of  his  creditors.  Hockett  et  al.  v.  Bailey,  14t,  See  MARRIED 
WOMEN. 
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Conveyance  for  support  of  grantor. 

6.  Whether  in  fraud  of  creditors.  A  debtor  can  not,  as  against  his 
creditors,  transfer  all  his  property  to  another  to  secure  his  future  support 
and  that  of  his  wife  and  son,  and  such  a  conveyance  is  fraudulent  in  law  as 
to  creditors,  although  it  may  be  good  and  valid  as  between  the  parties 
thereto.     Annis  v.  Bonar,  128. 

7.  The  law  allows  no  man,  beyond  the  specific  exemptions  of  the  stat- 
ute, by  any  form  of  contract  or  mode  of  disposing  of  property  whatever  to 
secure  the  use  of  the  same  to  himself  to  the  exclusion  of  his  creditors. 
Ibid.  128. 

8.  The  mere  fact,  however,  that  a  party  is  indebted  does  not  operate  to 
deny  him  the  right  of  securing  a  future  support  for  himself  and  family,  or 
for  a  stranger,  by  transferring  property  therefor,  provided  he  retains  other 
property  sufficient  to  pay  his  debts.    Ibid.  128. 

GARNISHMENT. 

Garnishee  surrendering  notes  after  service. 

1.  Of  his  liability  in  respect  thereto.  If  one  holding  notes,  after  service 
of  garnishee  process  on  him  at  the  suit  of  the  creditor,  surrenders  the 
same,  he  will  do  so  at  his  peril,  and  if  he  does  not  show  that  the  notes  are 
not  subject  to  the  payment  of  the  debt  he  will  be  liable  for  the  amount 
due  on  the  same  when  they  are  shown  to  be  good.  Stevens  v.  Dillman  et 
al.  233. 

Sufficiency  of  affidavit  —  "waiver. 

2.  If  an  affidavit  for  garnishee  process  is  insufficient,  the  garnishee 
should  move  to  quash.  If  he  does  not,  but  answers  on  the  merits,  he  will 
be  considered  as  having  waived  the  objection  to  the  sufficiency  of  the 
affidavit.    Ibid.  233. 

Judgment  as  a  protection  to  garnishee. 

3.  Where  one  holding  notes  is  garnisheed,  and  one  claiming  the  same 
is  notified  of  the  proceeding,  and  thus  made  a  party,  the  judgment  against 
the  garnishee  will  be  conclusive  on  such  claimant  in  any  subsequent  suit 
between  him  and  the  garnishee.    Ibid.  233. 

GIFT. 

Validity — as  against  heirs  of  donor. 

1.  Where  A  had  given  a  deed  of  trust  to  B  of  certain  real  estate,  and  a 
mortgage  to  another  party,  which  B  purchased,  and,  on  foreclosure  of  the 
trust  deed  in  due  form,  B  became  the  purchaser  of  the  entire  property  for 
the  whole  sum  due  him,  and,  after  he  had  become  the  absolute  owner 
thereof,  made  a  proposition  in  writing  to  a  grandson  of  B,  to  hold  the 
property  for  four  years,  and  give  such  grandson  the  profits  realized  from 
sales  of  the  property  over  and  above  the  sum  for  which  the  same  was  pur- 
chased, with  semi-annual  interest  to  be  compounded,  to  be  in  trust  for  the 
daughters  or  wife  of  the  grandson,  and  the  sales  of  a  portion  of  the  prop, 
erty  satisfied  the  claim  of  B,  whereupon  he  conveyed  the  remaining  part  of 
the  property  to  the  wife  of  the  grandson,  it  was  held,  that  the  daughter 
and  sole  heir  of  B  had  no  claim,  legal  or  equitable,  to  the  property  so 
conveyed,  or  to  the  proceeds  of  the  part  afterwaids  sold  by  the  grantee, 
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even  though  B,  at  the  time  of  the  arrangement,  did  not  know  that  A  had 
an  heir.     Morton  et  al.  v.  Smith  et  al.  117. 
Whether  a  gift  or  a  sale.    See  PURCHASERS,  1. 

GUARANTY. 
Delay  of  creditor. 

1.  Will  not  release  guarantor.  An  absolute  guarantor  of  the  payment 
of  money  due  on  a  certificate  of  deposit,  where  the  credit  is  indefinite,  is 
not  released  by  the  mere  delay  of  the  creditor  in  enforcing  payment  from 
the  principal  debtor.     Hooker  v.  Gooding  et  al.  60. 

Demand  and  notice. 

2.  Not  required.  The  creditor  in  a  certificate  of  deposit,  when  the 
credit  is  indefinite,  is  under  no  obligations  to  a  guarantor  to  make  prompt 
demand  of  payment  and  give  notice  to  him  of  non-payment.     Ibid.  60. 

Subrogation. 

3.  In  favor  of  guarantor  paving  note.  "Where  a  party  guarantees  the 
payment  of  a  promissory  note  for  the  accommodation  of  another,  and,  on 
default  of  payment  by  his  principal,  pays  the  same  to  the  holder,  the  law 
will  imply  a  promise  on  the  part  of  the  principal  to  repay,  and  the  guar- 
antor will  be  subrogated  to  the  rights  of  the  holder,  to  whom  he  makes 
payment.    Babcock  v.  Blanchard  et  al.  165. 

GUARDIAN'S  SALE. 
Of  the  jurisdiction. 

1.  How  acquired.  A  proceeding  by  a  guardian  to  sell  his  ward's  land 
for  his  maintenance  being  in  rem,  and  made  on  behalf  of  the  owner,  it  is 
only  necessary  the  court  should  have  jurisdiction  of  the  subject  matter  to 
make  an  order,  to  sustain  a  sale  made  thereunder,  and,  under  the  laws  in 
force  in  1853,  this  was  acquired  by  publication  of  the  prescribed  notice 
and  the  presentation  of  a  petition,  in  writing,  by  the  guardian  to  the  court. 
Spring  v.  Kane,  580. 

2.  Sufficiency  of  finding  of  jurisdictional  facts.  Where  the  court 
found,  in  its  decree  for  the  sale  of  land  by  a  guardian,  that  the  proceedings 
of  the  "guardian  had  in  all  respects  been  in  conformity  with  law,"  and 
proof  was  made  that  notice  to  all  concerned  was  given  for  the  requisite 
length  of  time  before  the  "sitting  of  the  court,"  in  the  manner  prescribed 
by  the  statute,  and  of  the  presentation  of  a  "petition,  in  writing,"  by  the 
guardian  for  the  sale  of  his  ward's  lands,  this  was  held  sufficient  to  show 
the  court  had  jurisdiction  to  decree  a  sale.    Ibid.  580. 

Filing  petition  and  recording  report. 

3.  Presumption.  After  the  lapse  of  many  years  and  the  destruction  of 
the  records,  where  the  validity  of  a  guardian's  sale  is  questioned  collater- 
ally, it  will  be  presumed  that  the  clerk  of  the  court  filed  the  guardian's 
petition,  as  it  was  his  duty  to  do.  So  it  will  be  presumed  that  the  clerk 
recorded  the  guardian's  report  of  sale  on  its  approval.    Ibid.  580. 

Proof  of  notice  of  application. 

4.  Sufficiency  thereof.  After  the  lapse  of  twenty  years  from  the  date 
of  a  decree  for  the  sale  of  a  ward's  land  by  his  guardian,  and  the  destruc- 
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tion  of  the  court  records,  oral  proof  of  the  publication  of  notice  by  the 
guardian  of  his  intention  to  present  the  petition  for  leave  to  sell,  in  one  of 
the  papers  of  the  county  for  the  time  required  by  law,  taken  in  connection 
with  a  recital  in  what  was  proved  to  be  a  correct  copy  of  the  original  de- 
cree, that  it  appeared  to  the  court  "that  due  proof  of  the  time,  place,  and 
intention  of  presenting"  such  petition  was  made  by  publication  in  one  of 
the  public  papers  of  the  county  "for  six  successive  weeks,"  was  held  satis- 
factory proof  that  the  requisite  notice  of  the  application  to  sell  had  been 
given.  Spring  v.  Kane,  580. 
Fixing  time  of  sale. 

5.  If  it  is  the  duty  of  the  court,  in  authorizing  a  guardian's  sale  of  real 
estate,  to  fix  the  day  of  sale,  which  admits  of  doubt,  its  omission  to  do  so, 
as  it  does  not  affect  the  jurisdiction,  can  not  vitiate  the  sale.  It  is  a  mere 
irregularity,  at  most.     Ibid.  580. 

HIGHWAYS. 

Control  over  streets  in  cities. 

1.  In  whom  vested — power  of  cities  to  surrender  control  to  others.  A 
city  holds  its  streets  in  trust  for  the  public,  and  has  no  power  to  alienate 
them  to  others  or  divest  itself  of  control  over  them,  by  conferring  rights 
therein  inconsistent  with  its  duty  to  the  public  to  keep  them  open  and 
improve  them  for  use  as  streets.     Kreigh  et  al.  v.  City  of  Chicago,  407. 

2.  The  power  to  establish  and  open  streets,  and  to  improve  and  repair 
the  same,  being  vital  to  the  well-being  of  municipal  corporations,  it  will 
never  be  presumed  that  the  Legislature,  having  invested  them  with  this 
power,  has  at  the  same  time  authorized  them  to  surrender  it  to  others, 
over  whose  acts  they  can  exercise  no  control.     Ibid.  407. 

3.  Effect  of  ordinance  giving  park  commissioners  control  of  street. 
The  city  of  Chicago  having  no  authority  to  divest  itself  of  control  over 
its  streets,  an  ordinance  setting  apart  a  street  for  a  pleasure-way,  under 
the  law  relating  to  parks,  and  attempting  to  give  the  park  commissioners 
control  over  the  same,  may  be  regarded  as  a  license  protecting  such  com- 
missioners and  those  acting  under  them  from  prosecution  for  interfering 
with  such  street,  but  not  as  divesting  the  city  of  its  power  and  relieving  it 
of  its  duty  to  widen  and  improve  the  same  as  the  public  necessity  may  re- 
quire.   Ibid.  407. 

Parks — control  of  established  streets. 

4.  Construction  of  statute  relating  to  parks.  The  38th  section  of 
chapter  105  of  the  Revised  Statutes  of  1874,  entitled  "Parks,"  authorizing 
the  connecting  contiguous  parks  by  boulevards  or  pleasure-ways,  and 
putting  such  boulevards  or  pleasure-ways  under  the  control  of  park  com- 
missioners, the  same  as  other  public  grounds  established  by  them,  has  no 
reference  to  prior  established  streets,  and  does  not  authorize  the  park 
commissioners  to  purchase  or  acquire  established  streets,  or  the  city 
authorities  to  surrender  control  over  them.    Ibid.  407. 

Negligence  on  part  of  commissioners. 

5.  Liability  for  injury  from  constructing  ditches,  etc.,  along  road. 
Commissioners  of  highways  are  individually  liable  in  an  action  on  the 
case  for  making  a  drain  or  ditch,  and  a  grade  or  embankment,  so  near  the 
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land  of  a  party,  and  in  so  unskillful  and  careless  a  manner,  as  to  ca^use  the 
rain  and  surface  water  running  from  such  drain  to  flow  upon  the  plain- 
tiff's premises  to  his  injury.     Tearney  et  al.  v.  Smith,  391. 

6.  The  work  of  constructing  or  repairing  a  public  highway  is  not  a 
judicial,  but  a  ministerial,  act,  and  must  be  performed  with  a  proper  re- 
gard to  individual  rights  as  well  as  the  public  accommodation,  and  for  the 
negligent  performance  of  ministerial  acts  the  commissioners  of  highways 
are  personally  responsible  if  injury  results  to  others.    Ibid.  391. 

Power  op  commissioners. 

„  7.  To  direct  where  repairs  shall  be  made.  The  commissioners  of  high- 
ways have  the  power  to  require  the  overseers  to  perform  labor  upon  such 
parts  of  the  highway  as  in  the  judgment  of  the  commissioners  seems  best 
for  the  public  good.     Hizer  v.  Town  of  Rockford,  325. 

Overseers  op  highways. 

8.  Subject  to  direction  of  commissioners.  When  the  overseer  of  high- 
ways is  at  work  repairing  a  highway  in  his  district,  he  is  bound  to  leave 
that  part  of  the  highway  and  repair  any  other  part  when  directed  so  to  do 
by  the  commissioners  of  highways,  and  if  he  refuses  or  neglects  so  to  do, 
he  is  liable  to  the  penalty  imposed  by  section  27  of  chapter  121  of  Revised 
Statutes  of  1874.    Ibid.  325. 

Injury  prom  acts  op  individuals. 

9.  How  far  municipal  corporations  liable  therefor.  See  CORPORA- 
TIONS, 19,  20. 

HOMESTEAD. 
Where  the  widow  marries  again. 

1.  Ejectment  against  the  second  husband.  When  a  man  dies  in  posses- 
sion of  real  estate  occupied  by  himself  and  family  as  a  homestead,  under 
claim  of  title,  and  the  family  continue  to  occupy  it  after  his  death, 
and  the  widow  marries  again,  and  her  second  husband  resides  with  her 
and  her  family  upon  the  same  land,  she  can  not  be  dispossessed  under  a 
writ  of  possession  issued  upon  a  judgment  in  ejectment  against  her  second 
husband  alone.    Morrissey  v.  Stephenson,  344. 

HUSBAND  AND  WIFE. 

Deed  by  the  latter  to  the  pormer. 

1.  Void.  Under  the  laws  in  force  in  1866,  a  deed  for  real  estate  made 
by  a  married  woman  directly  to  her  husband  was,  and  is,  absolutely  void, 
and  such  a  deed,  being  void  at  law,  will  not  be  enforced  against  her  in 
equity.    Brooks  v.  Kearns,  547. 

ENCLOSURES  AND  FENCES. 

Division  fences. 

1.  What  so  regarded,  and  how  established.  A  division  fence  between 
adjoining  land-owners  may  be  established  by  agreement,  or  it  may  be 
established  under  the  statute  regulating  partition  fences.  D'Arcy  v.  Miller, 
102. 

2.  Where  two  adjoining  land-owners  agreed  to  divide  a  partition  fence 
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between  them,  allotting  .to  each  a  certain  part  thereof,  and  such  fence  is 
built  and  repaired  by  such  parties   accordingly,  and  also  by  subsequent 
grantees  of  one  of  such  owners,  the  fence  will  be  regarded  as  a  division 
fence.    D'Arcy  v.  Miller,  102. 
Fencing  against  neighbor's  stock. 

3.  At  common  law,  every  man  is  bound  to  keep  his  cattle  on  his  own 
land  or  respond  in  damages  for  their  trespasses ;  and  it  is  one  of  its 
rules  that  no  man  is  bound  to  fence  his  close  against  an  adjoining  field, 
but  every  man  is  bound  to  keep  his  cattle  in  his  own  field  at  his  peril. 
But  this  legal  obligation  might  be  changed  by  prescription  and  by  coven- 
ant, and  in  this  State  it  can  be  done  under  the  statute  regulating  partition 
fences.    Ibid.  102. 

Trespass — by  stock  from  adjoining  field. 

4.  If  cattle  or  hogs  escape  through  a  line  or  division  fence,  whether 
established  by  the  act  of  the  parties  or  under  a  statute,  and  do  damage, 
before  the  party  injured  can  recover  for  crops  destroyed  he  must  prove 
that  the  stock  came  through  that  part  of  the  fence  belonging  to  the  de- 
fendant; or,  if  the  defendant's  stock  pass  through  the  line  fence  belonging 
to  each  party,  then  the  plaintiff  must  prove  the  amount  of  damage  occa- 
sioned by  the  stock  passing  through  the  defendant's  portion  of  the  fence, 
in  order  to  recover  for  that  part  of  the  damages  sustained.  If  the  stock 
pass  through  the  plaintiff's  part  of  the  fence,  through  its  insufficiency,  he 
can  not  recover  of  the  defendant  for  any  damage  they  may  do.    Ibid.  102. 

INDICTMENT.    See  CRIMINAL  LAW,  2. 

INJUNCTIONS. 

TO  RESTAIN  COLLECTION  OF  JUDGMENT  AT  LAW. 

1.  To  let  in  a  set-off  as  against  an  insolvent  judgment  creditor.  See 
CHANCERY,  2. 

To  RESTRAIN  THE  COLLECTION  OF  TAXES. 

2.  Upon  what  ground.     See  TAXATION,  15. 
Damages  on  dissolution. 

3.  Profits  to  be  derived  from  extending  road,  too  remote.  "Where  a 
horse-railway  company  was  enjoined  from  extending  its  track  to  a  certain 
point,  and  the  injunction  was  dissolved,  the  company  claimed  damages 
from  a  loss  of  profits  that  might  have  been  realized.  The  evidence  relied 
on  was  the  increase  of  business  after  the  extension.  It  also  appeared  that 
the  company  had  another  line,  parallel  with  the  extension  and  near  the 
same,  and  that  no  accounts  were  kept  of  the  profits  as  to  the  extension, 
the  fare  being  5  cents  for  any  distance.  It  was  held,  that  no  damages  could 
be  assessed  for  such  profits,  they  being  speculative  and  too  remote  and 
uncertain.     Chicago  City  Railway  Co.  v.  Howison  et  al.  215. 

4.  This  case  is  to  be  distinguished  from  cases  where  a  business  is  built 
up  or  established  so  as  to  furnish  a  basis  for  estimating  damages.  In  such 
cases  damages  are  recoverable  for  loss  of  profits  where  the  party  is  pre- 
vented from  exercising  his  business,  but  not  where  the  business  has  not 
been  established.  Damages  for  profits  of  a  railway  never  built  are  not 
recoverable.    Ibid.  215. 
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INJUNCTION  BONDS. 

PREREQUISITES  TO  A  RECOVERY. 

1.  Damages  must  be  assessed  before  suit  thereon.  No  action  can  be 
maintained  on  an  injunction  bond  given  before  July  1,  1874,  unless  the 
damages  are  assessed  in  the  injuction  suit  at  the  time  of  the  dissolution  of 
the  injunction,  or  before  that  suit  is  finally  disposed  of.  Mix.  v.  Vail  et  at. 
40. 

2.  Effect  of  stipulation  as  to  damages.  Where  an  injunction  was  dis- 
solved in  vacation,  and  the  bill  dismissed  under  a  stipulation  that  the  dis- 
missal and  an  appeal  which  was  taken  should  in  nowise  affect  the  right  of 

„  the  defendants  to  have  their  damages  assessed  for  wrongfully  suing  out  the 
injunction,  in  case  of  affirmance,  and  the  final  decree  gave  the  defendants 
leave  to  file  a  suggestion  of  damages  within  ten  days,  it  was  held,  that  this 
did  not  dispense  with  the  necessity  of  having  the  damages  assessed  in  the 
chancery  suit  and  authorize  them  to  be  assessed  in  a  suit  upon  the  injunc- 
tion bond.  Ibid.  40. 
Surety  in  injunction  bond. 

3.  Bound  by  damages  assessed.  A  surety  in  an  injunction  bond  is  con- 
cluded by  the  decree  assessing  damages  on  dissolution  of  the  injunction, 
though  not  a  party  to  such  suit,  and  he  can  not  go  behind  the  same  and 
show  payments  made  prior  to  such  assessment.  McAllister  et  al.  v.  Clark, 
236. 

Measure  of  recovery  thereon. 

4.  Where  there  has  been  no  assessment  of  damages  on  dissolution.  See 
MEASURE  OF  DAMAGES,  1. 

5.  Where  there  has  been  an  assessment  on  dissolution.     Same  title, '4. 
By  what  law  to  be  construed. 

6.  Only  that  in  force  when  the  bond  was  mads.  See  CONTRACTS, 
5,  6. 

INSTRUCTIONS. 
Of  thetr  requisites. 

1.  Should  be  accurate.  Where  the  testimony  in  a  case  is  highly  con- 
tradictory, the  instructions  should  be  accurate,  so  far  as  they  bear  upon 
the  evidence.     Cushman  v.  Cogswell,  62. 

2.  Should  not  ignore  facts  proven.  Where  the  court  directs  the  atten- 
tion of  the  jury  to  the  facts,  it  should  refer  them  to  all  the  facts  bearing 
upon  the  issue,  so  as  to  present  the  case  fairly  for  both  parties.    Ibid.  62. 

3.  Where  the  plaintiff  sought  to  recover  for  the  conversion  of  United 
States  bonds  by  the  defendant,  and  produced  the  receipt  of  the  latter 
showing  a  special  deposit,  and  proved  a  demand  and  refusal  to  deliver 
them  up,  and  the  defendant  proved  that  the  bonds  had  been  delivered  to 
the  plaintiff,  with  a  surrender  of  the  receipt,  and  that  the  plaintiff  after- 
wards gave  the  defendant  a  receipt  for  the  bonds,  and  never  called  for 
interest  for  a  long  period  of  time,  it  was  held,  that  anmstruction  showing 
the  plaintiff's  right  of  recovery,  based  entirely  upon  the  testimony  offered 
by  him,  and  entirely  ignoring  that  of  the  defendant,  was  erroneous,  as 
being  highly  misleading.     Ibid.  62. 

4.  Referring  to  facts  having  no  bearing.    In  a  suit  by  a  person  to  re- 
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cover  for  an  injury  caused  by  blasting  in  the  streets  and  frightening  of 
horses,  it  is  erroneous  in  the  instructions  to  refer  to  the  condition  of  the 
streets  as  showing  negligence,  when  the  condition  of  the  streets  had  no 
connection  whatever  with  the  injury  to  the  plaintiff.  City  of  Joliet  v. 
Seward,  402. 

5.  Should  be  based  upon  the  evidenee.  It  is  error  by  an  instruction  to 
leave  it  to  a  jury  to  find  what  is  a  reasonable  and  usual  width  of  a  right 
of  way  for  a  railroad,  where  there  is  no  evidence  before  them  upon  the 
subject  of  what  is  a  reasonable  or  usual  width  of  such  right  of  way. 
Wray  et  al.  v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  424. 

6.  An  instruction  as  to  the  state  of  facts,  which  is  not  supported  by 
evidence,  ought  not  to  be  given.     King  v.  Haley  et  al.  106. 

7.  Need  not  be  repeated.  "When  the  law  applicable  to  a  case  is  given 
in  clear  and  intelligible  language,  the  sole  function  of  instructions  is  per- 
formed, and  there  is  no  necessity  for  repeating  the  same  idea  in  different 
instructions,  varying  only  in  form.     Keeler  et  al.  v.  Stuppe,  309. 

8.  Should  not  argue  the  case.  The  court  is  not  only  under  no  obliga- 
tion to  permit  a  case  to  be  argued  through  instructions,  but  is  bound  to 
prohibit  it.     Ibid.  309. 

9.  May  be  limited  by  others  when  too  general.  Although  an  instruc- 
tion, considered  by  itself,  is  too  general,  yet  if  it  is  properly  limited  by 
others  given  on  the  other  side,  so  that  it  is  not  probable  it  could  have  mis- 
led the  jury,  the  judgment  will  not  be  reversed  on  account  of  such  in- 
struction.    Kendall  v.  Brown,  387. 

INSURANCE. 
Life  insurance. 

1.  Forfeiture  by  non-payment  of  assessments.  "Where  a  certificate  of 
membership  in  a  society  which  provides  for  pacing  a  certain  sum  of 
money  on  the  death  of  the  member  also  requires  the  party  to  pay  all 
assessments  against  him  within  ten  days  after  notice  thereof,  or  the  certifi- 
cate shall  be  null  and  void,  and  the  by-laws  of  the  society  provide  that  a 
party  failing  to  pay  his  assessments  within  ten  da\^s  after  notice  shall  for- 
feit his  membership  and  all  benefits  therefrom,  and  the  party,  in  his  appli- 
cation for  membership,  agreed  to  be  bound  by  the  rules  and  regulations  of 
the  society,  a  failure  or  neglect  to  pay  an  assessment,  within  ten  days 
after  notice  of  the  same,  will  prevent  any  recovery  upon  the  certificate 
upon  his  death,  unless  there  is  shown  a  waiver  of  the  forfeiture,  or  facts 
estopping  the  society  from  insisting  upon  the  same.  Illinois  Masons1 
Benevolent  Society  v.  Baldwin,  479. 

2.  Waiver  of  forfeiture.  "Where  the  right  of  a  member  of  a  benevo- 
lent society  to  the  payment  of  money  on  his  death  was  forfeited  by  his 
failure  to  pay  assessments  within  ten  days  after  notice  of  the  same,  and 
the  local  agent  returned  such  member's  receipts  for  non-payment,  and  the 
secretary  sent  them  back  to  the  local  agent  for  collection,  stating  that  the 
time  of  payment  could  not  be  extended  beyond  a  certain  day,  and  pay- 
ment was  not  made  within  that  time,  but,  some  ten  days  after,  the  local 
agent  forwarded  the  money,  he  having  collected  the  same  by  contributions, 
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as  an  act  of  kindness  for  the  assured,  which  money  was  refused  by  the 
society  and  returned,  and  given  back  to  the  parties  advancing  the  same, 
it  was  held,  that  there  was  no  waiver  of  the  forfeiture  on  the  part  of  the 
society.     Illinois  Masons'  Benevolent  Society  v.  Baldwin,  479. 

3.  Estoppel  to  insist  on  forfeiture.  When  a  party  in  default  in  the 
payment  of  assessments  against  him,  as  a  member  of  a  benevolent  society, 
has  not  been  induced  by  the  society  or  its  agents  to  do,  or  to  omit  to  do, 
any  act  which  he  would  not  otherwise  have  done  or  omitted,  the  society 
will  not  be  estopped  from  insisting  upon  a  forfeiture  of  his  rights  for  his 
neglect  to  pay.    Ibid.  479. 

4.  Effect  of  custom  as  to  forfeitures.  Proof  of  a  custom  is  never  ad- 
mitted to  overcome  or  change  the  express  terms  of  a  contract.  Proof  by 
a  witness  that  in  certain  instances  known  to  him  a  forfeiture  was  not  ex- 
acted, without  showing  this  to  be  uniform  and  its  duration,  is  not  sufficient 
to  show  a  custom.    Ibid.  479. 

INTEREST. 

"Whether  recoverable. 

1.  In  an  action  to  recover  for  damages  to  real  estate,  it  is  error  to 
instruct  the  jury  to  allow  interest  on  the  amount  of  damages  they  may 
award,  to  be  computed  from  the  time  the  damages  were  sustained.  City 
of  Chicago  v.  Allcock,  384. 

On  an  award  op  arbitrators. 

2.  Interest  allowable.    See  ARBITRATION  AND  AWARD,  3. 

Tender. 

3.  Whether  sufficient  to  stop  interest.     See  TENDER,  4. 

INTOXICATING-  LIQUOR. 
Liability  of  seller  to  party  injured. 

1.  The  statute  construed.  By  section  9  of  the  act  entitled  "Dram 
Shops,"  a  cause  of  action  is  given  to  any  one  who  may  be  injured  in  his 
person  or  property  or  means  of  support,  by  any  intoxicated  person,  jointly 
or  severally  against  such  person  or  persons  who  may  have  caused  the  in- 
toxication, in  whole  or  in  part,  of  the  person  who  commits  the  injury.  An 
action  is  also  given  to  any  one  who  may  in  the  same  manner  be  injured 
"in  consequence"  of  the  intoxication  of  any  one,  whether  habitual  or 
otherwise,  against  the  parties  causing  the  intoxication.  King  v.  Haley 
et  al.  106. 

2.  An  action  lies  for  the  direct  damage  done  by  a  drunken  person,  as 
well  as  for  damages  that  arise  in  consequence  of  the  intoxication.  Thus, 
where  an  intoxicated  person  on  board  a  freight  train,  in  nourishing  a  pistol, 
shot  and  wounded  another,  such  other  was  held  to  have  a  cause  of  action 
against  the  parties  causing  the  intoxication  by  the  sale  of  spirituous  liquors 
to  the  person  who  committed  the  injury.     Ibid.  106. 

3.  An  instruction  that,  if  the  person  committing  an  injury  while  intoxi- 
cated had  sufficient  time  between  the  drinking  and  the  infliction  of  the  injury 
to  have  recovered  from  the  intoxicating  effect  of  such  drinking,  the  parties 
selling  the  liquor  to  him  were  not  liable  was  held  erroneous.     The  only 
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Liability  of  seller  to  party  injured.     Continued. 
proper  question  for  the  jury  should  be  whether  the  drunken  man  had  in 
fact  recovered  from  the  effects  of  drunkenness.    King  v.  Haley  et  al.  106. 

Pleading  —  or  the  declaration. 

4.  In  suit  for  injury  caused  by  intoxicated  person.  See  PLEAD- 
ING, 2. 

JUDGMENTS. 
Judgments  by  confession. 

1.  Before  debt  is  due.  Where  a  power  of  attorney  to  confess  judg- 
ment on  a  note  authorizes  a  confession  of  judgment  at  any  time  after  the 
date  of  the  note,  a  judgment  confessed  before  the  maturity  of  the  note 
will  be  valid.     Adam  v.  Arnold,  185. 

2.  Effect  of  a  variance.  The  fact  that  a  sealed  note  payable  at  a  par- 
ticular place  is  described  in  the  declaration  as  an  unsealed  note  payable 
generally,  furnishes  no  ground  for  declaring  a  judgment  by  confession 
under  a  power  to  be  null  and  void.    Ibid.  185. 

3.  Who  may  question  amount  of  judgment  —  and  how  corrected.  A 
judgment  by  confession  under  a  power,  for  a  sum  in  excess  of  that  due, 
can  not  be  set  aside  at  the  instance  of  a  stranger,  although  he  be  also  a 
creditor  of  the  debtor.  The  defendant  in  the  judgment  alone  can  com- 
plain, and  he  should  have  the  error  corrected  on  motion  in  the  court  below. 
Ibid.  185. 

4.  Of  letting  in  a  defense.  Where  judgment  is  entered  by  confession 
in  vacation  upon  a  promissory  note,  under  a  power  attached,  and  the 
defendant,  at  the  next  term  of  court,  enters  a  motion  to  set  aside  the  judg- 
ment and  be  allowed  to  defend,  on  the  ground  that  the  execution  of  the 
note  and  power  was  procured  by  fraud,  and  the  affidavits  in  support  and 
against  the  motion  are  irreconcilably  conflicting,  so  as  to  leave  the  matter 
in  doubt,  the  court  should  enter  a  conditional  order  allowing  pleas  to  be 
filed  and  issues  to  be  formed,  so  that  the  witnesses  could  be  examined,  leav- 
ing the  judgment  to  stand  to  await  the  finding  on  the  issues  formed.  Con- 
don v.  Besse,  159. 

5.  Courts  of  law  may  exercise  equitable  jurisdiction  over  judgments 
entered* by  confession  under  warrant  of  attorney,  and,  when  it  clearly  ap- 
pears that  the  plaintiff  was  not  entitled  to  the  judgment,  may  set  the  same 
aside ;  but,  when  it  is  involved  in  doubt  an  issue  should  be  formed  to  try 
the  defense,  leaving  the  judgment  to  stand  as  a  security.    Ibid.  159. 

Setting  aside  a  judgment. 

6.  Of  the  affidavit.  Where  a  suit  is  tried  in  the  absence  of  the  de- 
fendant and  his  counsel,  an  affidavit  to  set  aside  the  finding,  and  for  a  new 
trial,  should  state  the  facts  showing  a  defense,  and. show  there  was  no  want 
of  diligence.  It  is  not  sufficient  to  state,  generally,  that  the  defendant  has 
a  good  and  valid  defense.    Roberts  v.  Corby y  182. 

Vacating  judgment  at  subsequent  term. 

7.  Power  of  the  court.  Where  a  motion  to  vacate  a  judgment  is  made 
at  the  same  term  at  which  judgment  is  rendered,  and  continued  until  a 
subsequent  term,  the  court  has  power  at  such  subsequent  term  to  allow  the 
motion  and  vacate  the  judgment.    Hibbard  v.  Muellert  256. 
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JUDGMENTS.    Vacating  judgment  at  subsequent  term.     Continued. 

8.  Former  decision.  The  case  of  National  Insurance  Company  v. 
Chamber  of  Commerce,  69  111.  22,  so  far  as  it  is  in  conflict  with  the  rule 
above  laid  down,  is  overruled.     Hibbard  v.  Mueller,  256. 

Judgment  must  be  against  all  or  none. 

9.  And  of  exceptions  to  the  rule.     See  PRACTICE,  19,  20. 
Judgment  against  a  part  of  several  defendants. 

10.  When  only  a  part  are  served.     See  PRACTICE,  21. 
In  the  supreme  court. 

11.  Judgment  rendered  in  vacation.  See  PRACTICE  IN  THE  SU- 
PREME COURT,  8. 

JUDICIAL  NOTICE.    See  EVIDENCE,  1. 

JUDICIAL  SALES.    See  SALES,  2. 

JURISDICTION. 
Offences  committed  in  incorporated  cities.  , 

1.  Whether  punishable  under  municipal  authority,  or  under  indictment. 
See  CRIMINAL  LAW,  1. 

Jurisdiction  of  the  person. 

2.  In  justice's  court  —  on  appearance  by  attorney.  See  APPEAR- 
ANCE, 1. 

On  appeal  from  justice's  court. 

3.  Jurisdiction  conferred  on  circuit  court,  although  the  justice  failed  to 
acquire  jurisdictian  of  the  person.     See  APPEALS,  1. 

Guardian's  sale  of  land  of  ward. 

4.  Of  matters  concerning  the  jurisdiction  in  respect  thereto.  See 
GUARDIAN'S  SALE,  1,  2. 

Increasing  assessment  for  taxation. 

5.  Jurisdiction  of  county  board.     See  TAXATION,  3. 
Vacating  judgment  at  subsequent  term. 

6.  Power  of  the  court.     See  JUDGMENTS,  7, 8. 

JURY. 
Right  of  trial  by  jury. 

1.  Where  party  is  in  default.  Where  a  defendant's  plea  to  the  merits 
is  stricken  from  the  files  for  want  of  an  affidavit  of  merits,  the  defendant  is 
technically  in  default,  and  he  is  not  entitled  to  a  jury,  but  the  court  may 
assess  the  damages.     Kassing  v.  Griffith  et  al.  265. 

2.  On  application  for  judgment  against  lands  for  delinquent  taxes.  See 
TAXATION,  13. 

3.  Where  the  issue  is  changed  after  a  jury  has  been  waived.  Where  by 
agreement  of  parties  a  cause  is  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury,  on  issues  joined,  the  trial  to  take  place  on  a  certain 
day,  and  on  that  day  the  plaintiff  obtains  leave  to  file  an  additional  count 
to  the  declaration,  and  subsequently,  by  leave  of  court,  an  amended  de- 
claration is  filed  and  entirely  new  and  different  issues  are  formed,  it  is  error 
to  force  the  parties  to  a  trial  without  a  jury,  if  either  of  them  demands 
one.     Gage  v.  Commercial  National  Bank  of  Chicago,  371. 
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JURY.     Continued. 
Officer  to  fill  panel  in  criminal  case. 

4.  When  special  bailiff  required.  Where  the  regular  panel  of  jurors 
is  exhausted  in  a  criminal  case,  and  it  becomes  necessary  to  summon 
others  to  fill  the  panel,  the  accused,  on  objection  to  the  sheriff,  as,  that  he 
is  related  to  the  prosecuting  witness,  is  entitled  to  have  a  special  bailiff 
appointed  to  fill  the  panel.    Hanna  v.  The  People,  243. 

LACHES. 
When  to  be  availed  of. 

In  the  court  below.     See  PRACTICE,  11. 
Generally.    See  LIMITATIONS,  8. 

LANDLORD  AND  TENANT. 
Set-off  in  proceeding  by  distress. 

Under  what  state  of  pleading  the  respective  parties  may  prove  a  set-off. 
See  SET-OEF,  1,  2,  3. 

LAW  AND  FACT. 

Question  of  negligence. 

1.  Is  one  of  fact.  In  an  action  to  recover  damages  for  a  personal  injury 
received  through  the  alleged  negligence  of  the  defendant,  or  his  servant, 
it  is  not  proper  by  an  instruction  to  announce  what  acts  were  negligent, 
and  the  degree  of  negligence  they  prove.  It  is  for  the  jury  to  saj^,  from 
the  evidence,  whether  either  or  both  the  parties  were  guilty  of  negligence, 
and,  if  so,  its  comparative  degrees.    Kolb  v.  O  'Brien,  210. 

LEVY. 

Upon  personal  property. 

1.  Possession  must  be  taken.  In  order  to  constitute  a  valid  levy  on  per- 
sonal property  capable  of  being  readily  removed,  it  must  be  taken  into 
actual  possession  by  the  officer.   '  Godfrey  v.  Brown,  454. 

Property  seized  under  attachment. 

2.  Is  released  where  a  mere  personal  judgment  is  rendered.  See 
ATTACHMENTS,  1. 

LIBEL. 
What  will  connect  a  party  therewith.    See  CRIMINAL  LAW,  4. 
Evidence  in  mitigation. 

Under  the  general  issue.    See  PLEADING  AND  EVIDENCE,  1. 
Measure  of  damages. 

Wealth  and  standing  of  the  defendant  may  be  considered.  See  MEAS- 
URE OF  DAMAGES,  5. 

LIENS. 
Pledge  of  property  not  in  existence. 

1.  An  agreement  in  the  spring,  before  the  existence  of  a  crop,  to  give 
another  a  lien  upon  the  crop  to  be  raised  that  year,  for  property  pur- 
chased, and  for  advances,  or  that  the  crop  shall  belong  to  the  creditor 
until  he  is  paid,  can  not  operate  upon  the  crop  after  being  raised,  as  a 
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LIENS.    Pledge  of  property  not  in  existence.     Continued. 

transfer  by  way  of  pledge  or  mortgage,  or  otherwise,  until  at  least  after 
possession  taken  by  the  creditor,  and  before  possession  so  taken  the  crop 
will  be  liable  to  an  execution  against  the  debtor.     Gittings  v.  Nelson,  591. 
Landlord's  lien. 

2.  "Where  a  landlord  rents  farming  land  for  a  share  of  the  crop,  which 
he  receives,  and  also  rents  a  house  and  lot  for  a  cash  rent,  if  he  seeks  to 
enforce  a  lien  on  the  balance  of  the  crops  grown  on  the  farming  land  for 
the  rent  due  on  the  house  and  lot,  he  must  show  that  there  was  but  one 
demise  as  to  the  whole  premises.  If  the  demise  of  the  house  was  separate 
and  distinct,  there  will  be  no  lien  on  the  crop  as  to  the  rent  due  on  the 
house.    Ibid.  591. 

Mechanic's  lien. 

3.  Strictness  required  in  'pleading.  A  party  seeking  to  enforce  a  lien 
under  the  statute  relating  to  mechanics'  liens,  must,  by  his  pleading, 
bring  himself  strictly  within  its  terms,  and  show  his  right  to  the  lien  as 
against  those  made  defendants.     Growl  v.  Nagle  et  al.  437. 

4.  Extent  of  lien  where  block  of  buildings  covers' several  lots.  Where 
the  owner  of  several  lots  procures  the  erection  of  a  block  of  buildings 
thereon,  all  under  one  roof,  it  is  proper,  upon  a  petition  by  material-men, 
to  enforce  a  lien  for  materials  furnished,  to  decree  a  lien  against  the  entire 
block,  and  not  against  each  house  separately.  Orr  et  al.  v.  Northwestern 
Mutual  Life  Ins.  Co.  et  al.  260. 

5.  Of  a  contract  partly  expressed  and  partly  implied.  A  party  agreed 
with  the  owner  of  property  about  to  build  to  let  him  have  hardware  from 
time  to  time,  as  needed  in  the  construction  of  the  building.  No  amount 
of  hardware  was  specified,  and  no  time  fixed  for  the  completion  of  the 
building.  The  contract  was  made  in  October,  and  it  was  understood, 
though  not  agreed,  that  the  building  was  to  be  completed  by  the  1st  of 
January  following.  The  hardware  was  furnished  according  to  contract, 
beginning  in  October  and  ending  in  November :  Held,  that  this  was  a  con- 
tract partly  expressed  and  partly  implied,  within  the  meaning  of  section 
1  of  the  Kevised  Statutes  1874,  and  the  party  furnishing  the  material  was 
entitled  to  a  lien.    Ibid.  260. 

6.  The  intention  of  the  Legislature  in  adopting  the  mechanic's  lien 
law  of  1874  was,  where  the  terms  of  a  contract  are  partly  expressed  and 
partly  implied,  to  limit  the  express  terms  by  the  same  limitation  so  far  as 
applicable,  as  is  applied  to  express  contracts,  and  the  implied  terms,  by 
the  same  limitation,  so  far  as  applicable,  as  is  applied  to  implied  contracts. 
Ibid.  260. 

7.  Priority  as  between  vendor's  lien  and  mechanic's  lien.  Where  a  con- 
tract for  the  sale  of  real  estate  is  on  record,  showing  that  the  same  has  not 
been  paid  for  at  the  time  that  mechanics  and  material-men  enter  into  con- 
tracts for  work  and  labor  thereon,  under  which  they  afterwards  acquire 
liens  for  such  labor  and  materials,  such  liens  will  be  postponed,  as  far  as 
the  land  independent  of  the  improvements  is  concerned,  to  the  lien  of  the 
vendor  for  the  purchase  money ;  and  although  the  vendor  may,  after  the 
work  and  material  have  been  expended,  convey  the  land  and  take  the 
notes  of  the  purchaser  secured  by  trust  deed  on  the  premises  for  the  pur- 
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chase  money,  his  lien  will  not  thereby  be  postponed  to  those  of  the 
mechanics  and  material-men,  but  will  be  prior  and  superior  to  them  as  to 
the  land  without  the  improvement,  though  a  subsequent  lien  as  to  the  im- 
provements made  on  the  land  after  the  purchase.    Wing  et  al.  v.  Carr,  847. 

8.  As  to  preference  between  mechanics  on  account  of  priority  in  date  of 
contract.  As  between  the  liens  of  mechanics  and  material-men  there  can 
be  no  preference  on  account  of  priority  in  time  of  contracts  under  which 
the  labor  or  material  was  furnished,  for  which  liens  are  sought  to  be 
enforced,  but  each  must  share  pro  rata;  and  hence  it  is  no  error  for  a 
court,  upon  the  hearing  of  petitions  for  mechanics'  liens,  to  reject  evi- 
dence offered  generally  to  show  how  far  work  on  the  building  had  pro- 
gressed at  the  date  of  each  claimant's  contract,  where  there  was  nothing 
offered  to  show  how  such  evidence  could  become  material.    Ibid.  347. 

9.  Limitation  of  six  months.  The  statute  requiring  a  proceeding  to 
enforce  a  mechanic's  lien  to  be  brought  within  six  months  after  the  last 
payment  is  due,  requires  that  mechanics  and  material-men  shall  enforce 
their  rights  against  all  parties  having  an  interest,  or  claiming  an  interest, 
in  the  premises,  by  suit  to  be  brought  against  t^em  within  the  six  months. 
Ch^owl  v.  Nagle  et  al.  437. 

10.  As  against  new  parties.  Where  suit  was  brought  against  the  con- 
tracting party  to  enforce  a  mechanic's  lien  within  six  months  after  the  last 
payment  became  due,  but  an  incumbrancer  and  a  purchaser  under  the 
incumbrance  were  not  made  parties  within  such  time,  but  were  brought 
into  the  case  by  amendment  after  the  expiration  of  the  statutory  period, 
it  was  held,  that  no  lien  could  be  enforced  as  against  such  new  parties  to 
affect  their  rights.    Ibid.  437. 

11.  Where  suit  is  brought  to  enforce  a  mechanic's  lien  against  the 
owner  within  six  months  after  the  last  payment  becomes  due,  but  after  the 
expiration  of  six  months  a  creditor  of  the  owner  or  an  incumbrancer  is 
made  a  party  by  amendment  of  the  petition,  the  lien  can  not  be  enforced 
to  the  prejudice  of  such  creditor  or  incumbrancer,  and  the  lien  of  the 
mechanic  will  be  postponed  to  that  of  such  new  party.  Dunphy  v.  Riddle 
et  al.  22. 

12.  When  suit  is  commenced,  as  to  new  party.  Where  suit  is  brought 
to  enforce  a  mechanic's  lien  against  the  owner,  and  upon  amendment  of  the 
petition  a  creditor  or  incumbrancer  is  made  a  party  defendant,  the  suit, 
can  not  be  considered  as  having  been  commenced  against  such  creditor  or 
incumbrancer  until  he  is  so  made  a  party  defendant.     Ibid.  22. 

13.  Only  parties  are  bound.  A  suit  to  enforce  a  mechanic's  lien  is  not 
a  proceeding  in  rem  in  any  such  sense  as  to  be  binding  on  any  one  not 
made  a  party.  A  decree  therein  can  not  affect  the  interest  of  one  not  a 
party  to  the  suit.    Ibid.  22. 

14.  Limitation  does  not  extend  to  purchaser.  The  28th  section  of  the 
mechanic's  lien  law,  which  provides  that  such  lien  shall  not  be  enforced 
"  as  against,  or  to  the  prejudice  of,  any  other  creditor  or  any  incumbrancer, 
unless  suit  be  instituted  to  enforce  such  lien  within  six  months  after  the 
last  payment  for  labor  or  materials  shall  have  become  due  and  payable," 
can  not  be  extended  by  implication  to  embrace  and  protect  a  purchaser 
from  the  owner.    Ibid.  22. 


668  INDEX. 

LIENS.    Mechanic's  lien.     Continued. 

15.  As  to  prior  incumbrance  not  due.  A  decree  for  a  mechanic's  lien  is 
erroneous  which  requires  a  party  to  discharge  prior  deeds  of  trust  before 
the  money  thereby  secured  is  due.     Strawn  et  al.  v.  CHara  et  al.  53. 

16.  Time  for  redemption.  A  decree  in  a  suit  to  enforce  a  mechanic's 
lien  which  allows  but  three  days  for  redemption  is  erroneous.    Ibid.  53. 

Vendor's  lien. 

17.  Widow  of  purchaser — when  required  to  discharge  vendor's  lien. 
Where  a  person  files  a  bill  to  enforce  his  vendor's  lien  upon  real  estate 
against  the  heirs  of  the  purchaser,  and  it  appears  that,  upon  the  settlement 
of  the  estate  of  the  purchaser,  his  widow  has  received,  as  his  heir,  over 
and  above  the  special  allowance  given  her  as  widow,  all  of  the  personal 
property  and  one-half  of  the  real  estate,  including  that  upon  which  the 
lien  is  sought  to  be  enforced,  and  that  the  amount  of  the  personal  prop- 
erty so  received  by  her  exceeds  the  amount  of  the  lien  sought  to  be  en- 
forced, she  will  be  compelled  to  pay  off  and  remove  said  lien,  as  between 
her  and  the  other  heirs  of  the  purchaser,  without  contribution  from  them. 
Sutherland  v.  Harrison  et  al.  363.  ' 

18.  As  against  the  mortgagee  of  purchaser.     See  MORTGAGES,  8,  9. 

19.  Priority  as  between  vendor's  lien  and  mechanic's  lien.  See  this 
title,  7. 

LIMITATIONS. 
Limitation  act  of  1839. 

1.  What  constitutes  color  of  title.  A  deed  purporting  to  convey  the 
title  to  land  is  color  of  title  under  the  9th  section  of  the  Limitation  Act  of 
1839.     Foster  v.  Letz,  412. 

2.  A  deed  to  a  railway  company  "  of  the  right  of  way  "  of  the  railroad, 
with  nothing  to  define  its  extent  in  width,  where  the  charter  does  not  define 
the  extent  of  the  right  of  way,  is  too  indefinite  to  constitute  claim  and 
color  of  title  under  the  seven  years'  limitation  law  of  this  State,  for  100 
feet,  where  actual  possession  was  not  had  to  that  extent  for  seven  years. 

Wray  et  al.  v.  Chicago,  Burlington  and  Qidncy  R.  R.  Co.  424. 

3.  So,  a  master's  deed  on  foreclosure  of  a  mortgage,  describing  the 
premises  as  the  road  of  a  railway  company  "west  of  the  Illinois  river, 
and  all  branches  thereof  which  had  been  constructed  before,  etc.,  and 
which  has  since  been  constructed  and  built,  including  the  right  of  way 
and  the  lands  occupied  thereby,"  etc.,  where  there  was  no  occupancy  to 
the  extent  of  100  feet  for  seven  successive  years  before  suit  brought,  is  not 
sufficient  as  color  of  title.    Ibid.  424. 

4.  Taxes  may  be  paid  by  agent.  Taxes  on  vacant  and  unoccupied  land 
may  be  paid  by  the  agent  of  the  person  holding  color  of  title  under  the 
Limitation  Act  of  1839.     Foster  v.  Letz,  412. 

5.  Occupancy  by  squatter.  The  possession  of  land  by  a  squatter  having 
no  claim  or  color  of  title  will  be  confined  to  the  part  actually  inclosed  by 
him,  as  against  one  setting  up  a  bar  under  the  Limitation  Act  of  1839  by 
the  payment  of  taxes  for  seven  successive  years.     Ibid.  412. 

Twenty  years'  possession. 

6.  Under  act  of  1827  —  adverse  possession  without  muniment  of  title. 
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Under  the  limitation  law  of  1827,  adverse  possession  under  a  claim  of 
ownership  for  the  period  of  twenty  years  will  bar  the  owner  of  a  recovery, 
and  it  is  not  essential  that  the  party  who  takes  possession  and  holds 
adversely  should  enter  under  a  deed  or  muniment  of  title.  Hubbard  v. 
Stearns,  35. 

7.  As  between  adjacent  owners.  Where  two  purchasers  of  adjoining 
lots  each  took  possession  of  his  lot  up  to  a  division  fence,  supposed  to  have 
been  on  the  line  between  the  two  lots,  and  by  themselves  and  grantees 
held  such  possession  for  twenty  years,  claiming  title  to  such  fence,  it  was 
held  that  it  was  immaterial  whether  such  fence  formed  the  true  boundary 
line  or  not,  as  the  right  of  either  party  to  claim  beyond  such  fence  was 
barred  under  the  limitation  law  of  1827.     Ibid.  35. 

Lapse  of  time  aside  from  the  statute. 

8.  As  to  setting  aside  sale  under  foreclosure.  Where  a  party  whose 
real  estate  has  been  sold  under  a  decree  of  foreclosure  does  not  invoke  the 
aid  of  the  court  to  set  the  sale  aside  for  nearly  two  years  after  he  has  full 
knowledge  of  his  rights,  he  will  have  lost  his  right  to  insist  upon  having 
such  sale  vacated  for  mere  irregularities,  especially  where  the  property 
has  passed  to  an  innocent  purchaser.  Racine  and  Miss.  It.  H.  Co.  v. 
Farmers'  Loan  and  Trust  Co.  et  al.  187. 

IN  EQUITY  —  LIMITATIONS. 

9.  It  is  well  settled  that  where  courts  of  law  and  equity  have  concur- 
rent jurisdiction,  a  claim  barred  at  law  will  be  barred  in  equity,  and  even 
where  the  jurisdiction  in  equity  is  exclusive,  if  the  remedy  sought  is 
analogous  to  a  remedy  at  law,  the  limitation  will  apply.  Hancock  v. 
Harper,  445. 

10.  Where  a  bill  was  filed  by  the  grantor  of  real  estate  against  his 
grantee,  alleging  that  the  conveyance  was  a  security  for  money  loaned, 
and  charging  a  sale  and  conveyance  by  the  grantee  to  a  stranger  for  a  sum 
much  greater  than  the  indebtedness,  and  seeking  to  compel  the  grantee  to 
account  for  the  difference  in  the  proceeds  of  sale  or  the  value  of  the  lot 
and  the  indebtedness,  it  was  held,  that  the  bill  was  barred  after  the  lapse 
of  five  years  from  the  time  of  the  conveyance  by  the  defendant,  and 
knowledge  of  that  fact  by  the  complainant,  by  analogy  with  the  statute 
applicable  to  similar  demands  at  law.     Ibid.  445. 

Limitation  as  to  trusts. 

11.  In  cases  of  dh'ect  and  express  trusts  the  statute  of  limitations  will 
apply  from  the  time  the  trust  is  disavowed  by  the  trustee,  and  an  adverse 
right  or  interest  is  insisted  upon  and  made  known  to  the  cestui  que  trust. 
Ibid.  445. 

Enforcing  mechanic's  lien. 

12.  As  against  other  creditors  or  incumbrancers.     See  LIENS,  9,  14. 

13.  Limitation  of  six  months  —  and  herein,  as  against  new  parties. 
See  LIENS,  10,  11,  12. 

MANDAMUS. 
Of  the  character  of  the  writ. 

1.     Not  a  prerogative  writ.     The  writ  of  mandamus  is  not  now,  as  form- 
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MANDAMUS.     Of  the  character  of  the  writ.     Continued. 

erly,  a  prerogative  writ,  but  under  our  statute  is  nothing  more  than  an 
ordinary  action  at  law  in  cases  where  it  is  the  appropriate  remedy.  The 
People  ex  rel.  Sullivan  v.  Weber,  283. 

Whether  it  will  lie. 

2.  Relator  must  show  a  clear  right.  The  party  seeking  a  writ  of  man- 
damus must  show  a  clear  right  to  it  in  his  petition.  If  the  proceeding  is 
to  enforce  an  apportionment  and  division  of  the  school  fund  of  a  township 
after  the  division  of  the  township,  the  relator  must  show  some  vested  right 
in  the  fund.     The  People  ex  rel.  Richberg  v.  Trustees  of  Schools,  613. 

MARRIED  WOMEN. 
Of  their  separate  property. 

1.  What  so  regarded.  Where  a  husband  exchanges  land  held  by  him 
for  another  tract,  and  causes  the  conveyance  to  be  made  to  his  wife,  the 
wife  may  hold  the  same  as  her  separate  property,  if  the  husband  was  out 
of  debt,  or  retained  in  his  own  name  sufficient- property  to  pay  all  his  in- 
debtedness ;  but  he  can  not  in  this  way  settle  property  upon  his  wife  in 
defiance  of  his  creditors.     Hockett  et  al.  v.  Bailey,  74. 

Wife's  property  liable  for  husband's  debts. 

2.  Under  what  circumstances.  Where  a  wife,  married  in  Ohio  in  1858, 
received  money  from  her  father's  estate,  with  which  she  allowed  her  hus- 
band to  purchase  real  estate  in  his  own  name,  and  which  he  several  times 
traded  for  other  property,  taking  the  title  in  his  own  name,  and  finally 
acquired  land  in  his  name  in  this  State,  which  he  exchanged  for  another 
tract  and  procured  the  conveyance  to  be  made  to  his  wife,  he  working  on 
the  lands  as  his  own,  and  increasing  the  capital,  it  was  held,  that  the  pro- 
ceeds of  the  sale  of  the  last-named  tract  was  subject  to  the  payment  of  the 
husband's  debts,  it  not  appearing  he  kept  sufficient  property  to  pay  his 
indebtedness.     Ibid.  74. 

3.  If  a  wife  allows  her  husband  to  use  her  capital  as  his  own,  to  invest 
and  reinvest  the  same  in  his  own  name,  and  thereby  obtain  credit  on  the 
faith  of  his  being  the  owner  of  the  same,  she  will  not  be  allowed  to  inter- 
pose her  claim  to  the  property  so  acquired,  to  the  injury  of  her  husband's 
creditors.    Ibid.  74. 

MASONIC  LODGE. 
Jurisdiction  to  try  a  member. 

1.  On  notice  of  inability  to  attend  trial.  Notice  by  a  member  of  a 
Masonic  lodge,  when  summoned  for  trial,  to  the  master  or  principal  officer, 
that  he  could  not  be  present  at  the  time  and  place  fixed  for  the  trial  of  the 
charges,  owing  to  other  duties  as  a  public  officer,  does  not  of  itself  oust 
the  lodge  of  jurisdiction  to  try  such  party  on  the  charges  at  such  time  and 
place.     Robinson  v.  Yates  City  Lodge,  598. 

Expulsion  —  recovery  back  of  initiation  fees. 

2.  A  member  of  a  Masonic  lodge  or  other  association  not  for  profit,  can 
not,  on  his  expulsion,  recover  for  the  initiation  fees  voluntarily  paid  by 
him,  when  no  fraud  is  practiced  on  him.  His  expulsion  does  not  work  a 
rescission  of  the  contract  under  which  such  fees  are  paid.    Ibid.  598. 
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MASTER  IN  CHANCERY. 
May  grant  writ  of  ne  exeat.    See  NE  EXEAT,  3. 

MASTER  AND  SERVANT. 

Providing  imperfect  machinery. 

.1.  Duty  and  liability  of  the  master.  "Where  a  person  provides  ma- 
chinery to  be  used  by  his  employees  he  can  not  be  held  liable  for  injury 
received  by  the  imperfection  thereof,  if  he  has  used  a  very  high  degree  of 
care  in  its  manufacture  or  selection,  both  as  to  the  material  and  construc- 
tion. The  court  does  not  decide  whether  ordinary  prudence  and  care,  in 
this  respect,  are  sufficient  to  exonerate  the  employer.  Allerton  Packing 
Co.  v.  Egan,  253. 

Contributory  negligence  by  servant. 

2.  In  a  suit  by  an  employee  of  a  company  to  recover  damages  for  an 
injury  received  by  the  explosion  of  a  steam  tank,  it  was  held  that  no  re- 
covery could  be  had  if  the  explosion  was  caused  by  the  plaintiff's  own  act 
in  changing  the  safetj'-valve  intentionally,  or  by  running  against  it  acci- 
dentally, and  failing  to  report  the  fact  to  the  engineer.  If  he  changed  the 
safety-valve  intentionally,  the  act  was  reckless,  and  if  by  running  against 
it,  his  failure  to  notify  the  engineer  was  gross  negligence.    Ibid.  253. 

Respondeat  superior. 

3.  Injury  from  blasting  rock  in  a  street  —  liability  of  the  city.  See 
RESPONDEAT  SUPERIOR,  1. 

MEASURE  OP  DAMAGES. 
On  appeal  bond  ln  injunction  suit. 

1.  Where  no  damages  are  awarded  on  the  dissolution  of  an  injunction 
and  dismissal  of  the  bill,  and  the  complainant  appeals  to  this  court,  no 
damages  other  than  nominal  can  be  recovered,  either  on  the  appeal  or  in- 
junction bond,  for  any  damages  sustained  by  the  wrongful  suing  out  of 
the  injunction,  prior  to  the  date  of  the  decree  appealed  from.  Mix  et  al. 
v.  Singleton  et  al.  194. 

2.  Condition  of  appeal  bond  construed.  On  appeal  from  an  order  dis- 
solving an  injunction  and  dismissing  the  bill,  the  appeal  bond  was  condi- 
tioned that  the  obligors  should  duly  prosecute  their  appeal,  and  should 
"  pay  said  judgment,  costs,  interest,  and  all  damages  caused  by  wrongfully 
suing  out  said  injunction,  in  case  the  judgment  and  decree  should  be 
affirmed."  It  was  held,  that  the  words  "  all  damages  caused  by  wrongfully 
suing  out  said  injunction  "  embraced  only  in  such  damages  as  had  been 
caused  prior  to  the  giving  of  the  bond  —  not  such  as  were  caused  by  reason 
of  the  injunction  being  kept  in  force  by  the  appeal.     Ibid.  194. 

On  dissolution  of  injunction. 

3.  What  may  be  considered  on  the  assessment  of  damages.  See  IN- 
JUNCTIONS, 3,  4. 

In. SUIT  ON  injunction  bond. 

4.  In  a  suit  upon  an  injunction  bond  the  assessment  of  damages  by  the 
court  on  the  dissolution  of  the  injunction,  and  accruing  interest  thereon, 
are  the  proper  subjects  of  recovery.    McAllister  et  al.  v.  Clark,  236. 
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MEASUKE  OF  DAMAGES.     Continued. 
In  action  for  libel. 

5.  Wealth  and  standing  of  defendant.  In  an  action  against  the  pub- 
lisher of  a  journal  for  publishing  a  libelous  article,  of  which  the  publisher 
is  not  the  author,  in  fixing  the  amount  of  damages  to  be  awarded  as  com- 
pensation to  the  plaintiff  for  the  injury  received,  the  jury  have  no  right 
to  consider  the  wealth  and  standing  of  the  defendant.  The  extent  of  the 
circulation  of  the  newspaper,  and  its  character  and  standing  for  fairness, 
justice,  and  truth,  it  seems,  may  be  considered  on  such  question.  Breese, 
J.     Storey  v.  Early,  461. 

Exemplary  damages. 

6.  For  ejecting  passenger  from  train.  In  a  suit  by  a  child  twenty-seven 
months  old  against  a  railroad  company  for  expelling  him  from  its  train, 
the  fact  that  the  conductor  may  have  used  improper  language  to  the 
mother  of  such  child  at  the  time  of  the  expulsion  will  not  authorize  the 
finding  of  exemplar y  damages.  Pittsburgh,  Cincinnati  and  St.  Louis 
By.  Co.  v.  Detain,  296. 

7.  Personal  injury  from  negligence.  In  an  action  against  the  proprie- 
tor of  an  omnibus,  to  recover  damages  for  a  personal  injury  caused  by 
negligence  of  the  driver,  where  the  negligence,  if  any,  is  not  of  such  a 
character  as  to  imply  malice,  or  a  wanton  disregard  of  the  safety  of  the 
plaintiff,  vindictive  damages  can  not  be  allowed,  but  only  such  as  are 
compensatory.     Kolb  v.  O'Brien,  210. 

8.  As  against  corporation.  A  corporation  may  be  liable  to  vindictive 
damages  for  the  wrongful  act  of  its  agent,  perpetrated  while  ostensibly 
discharging  duties  within  the  scope  of  the  corporate  purposes.  Singer 
Manf.  Co.  v.  Holdfodt,  455. 

9.  In  the  particular  case.  Where  a  sewing  machine  was  sold,  to  be 
paid  for  in  monthly  installments,  and  a  lease  given  and  accepted  providing 
that  the  vendor  might  without  process  enter  and  take  possession  of  the 
machine  for  the  non-payment  of  any  installment,  and  the  purchaser  made 
all  his  payments  to  the  agent  selling  the  same,  and  afterwards  the  vendor 
by  other  agents,  entered  the  purchaser's  house  in  his  absence,  and  with 
force  and  violence  removed  the  machine  against  the  remonstrances  of  his 
wife,  and  kept  the  same  for  one  day,  when  the  same  was  returned,  the  party 
so  taking  claiming  that  it  was  done  under  the  belief  that  full  payment  had 
not  been  made,  but  the  evidence  showing  notice  of  the  facts  to  the  vendor's 
agents,  it  was  held,  that  the  case  was  one  eminently  proper  for  the  im- 
position of  exemplary  damages.    Ibid.  455. 

10.  Any  unauthorized  entry  into  a  dwelling-house,  or  violent  or  grossly 
offensive  conduct  therein  by  a  stranger,  is  deserving  of  prompt  and  ade- 
quate punishment.  In  such  a  case  $500  damages  is  not  excessive.  Ibid. 
455. 

MECHANIC'S  LIEN.    See  LIENS,  3  to  16. 

MENTAL  CAPACITY. 
To  make  contracts.    See  CONTRACTS,  L 
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MERGER. 
Conveyance  by  mortgagor  to  mortgagee. 

Whether  an  extinguishment  of  the  mortgage.     See  MORTGAGES,  19. 

MISTAKE. 
Reforming  contract. 

1.  Only  in  chancery.  "Where  parties  deliberately  give  expression  to 
their  contracts,  courts  can  do  nothing  else  than  enforce  them  as  they  find 
them,  and  a  court  of  law  can  not  reform  such  instruments  so  as  to  make 
them  conform  to  the  agreement  of  the  parties.  That  can  only  be  done  in 
chancery.     Traynor  v.  Palmer,  477. 

2.  Of  the  relief  proper  to  he  granted.  Where  a  deed  by  mistake  leaves 
out  a  part  of  the  land  intended  to  be  conveyed,  and  describes  lands  never 
owned  by  the  grantor,  it  is  not  error  to  require  the  representatives  of  the 
grantor  to  convey  the  land  erroneously  left  out  of  the  deed  without  a  cor- 
responding conveyance  by  the  grantee  of  the  land  erroneously  included  in 
his  deed,  as  the  allegations  in  the  bill  and  decree  will  always  protect  the 
executor  and  heirs  or  devisees  of  the  grantor  against  any  action  on  the 
covenants  in  the  original  deed  as  to  the  land  erroneously  included  therein. 
Spear  v.  Griffith,  552. 

3.  Equity  will  not  give  an  advantage  from  a  mistake.  A  court  of  equity 
seems  hardly  the  proper  place  of  resort  for  the  availing  of  an  advantage 
derivable  through  a  mistake  in  the  description  of  land  in  a  deed,  its  more 
appropriate  exercise  of  jurisdiction  being  in  relief  against  mistakes  and 
their  correction.    Morton  et  al.  v.  Smith  et  al.  117. 

Cured  by  subsequent  deed. 

4.  From  holder  of  the  legal  title.  Even  though  property  is  misdes- 
cribed  in  a  trust  deed,  under  which  title  is  acquired  by  foreclosure,  yet  if 
the  assignee  of  the  grantor  in  the  trust  deed  afterwards  conveys  the  prop- 
erty by  a  proper  description  to  a  grantee  of  the  purchaser  under  the  trust 
deed,  the  mistake  will  be  cured,  so  far  as  respects  the  heir  of  the  grantor 
in  the  deed  of  trust.    Ibid.  117. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

Whether  a  sale  or  a  mortgage. 

1.  The  fact  that  a  conveyance  of  real  estate  is  in  form  an  absolute  war- 
ranty deed  raises  a  strong  presumption  that  it  was  a  sale,  and  this  is 
strengthened  by  lapse  of  time.  To  show  such  a  deed  to  be  a  mortgage 
only,  the  proof  must  be  clear  and  convincing.     Hancock  v.  Harper,  445. 

2.  Where  a  party,  after  making  a  warranty  deed  for  a  lot,  collected  no 
rents,  paid  no  taxes  on  the  property,  or  interest  to  his  grantee,  and  the  lat- 
ter took  no  obligation  from  the  grantor  for  the  payment  of  money,  and 
never  applied  for  the  payment  of  interest,  and  nothing  was  said  between 
the  parties  on  the  subject  for  over  twelve  years,  it  was  held,  that  these  facts 
and  circumstances  consisted  much  better  with  an  absolute  sale  than  with  a 
loan  and  mortgage.    Ibid.  445. 

3.  The  positive  testimony  of  husband  and  wife  that  a  conveyance  of 
land  of  the  latter  is  a  mere  security  for  a  loan  of  money  is  not  sufficient  to 
overcome  the  equally  positive  testimony  of  the  grantee  that  the  transac- 
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MORTGAGES  AND  DEEDS  OF  TRUST. 

Whether  a  sale  or  a  mortgage.  Continued. 
tion  was  an  actual  sale,  he  being  corroborated  by  the  absolute  form  of  the 
deed,  and  the  husband  and  wife  being  identified  in  interest,  and  the  proof 
showing  the  absence  of  any  written  evidence  of  indebtedness,  or  of  any 
fixed  time  of  payment,  or  rate  of  interest,  or  any  annual  rental  value  of 
the  property.     Knowles  et  al.  v.  Knowles,  1. 

4.  Burden  of  proof.  Where  a  party  seeks  to  redeem  land  conveyed  by 
an  absolute  deed  on  the  ground  it  was  given  to  secure  a  loan,  the  burden 
of  proof  lies  on  him  to  show  that  fact,  and  this  must  be  done  by  clear  and 
decisive  proof.     Ibid.  1. 

5.  Parol  evidence  to  show  deed  a  mortgage.  It  is  the  doctrine  of  this 
court  that  parol  evidence  is  admissible  to  show  that  a  deed,  absolute  on  its 
face,  was  intended  as  a  security  for  the  payment  of  a  debt,  and  such  deed 
is  both  at  law  and  in  equity  regarded  as  a  mortgage  only.  Hancock  v. 
Harper,  445 :  Knowles  et  al.  v.  Knowles.  1. 

Priority  as  between  several  mortgages. 

6.  Postponement  of  prior  to  junior  mortgage.  Where  A  and  B  gave  a 
mortgage  on  mill  property  to  C,  to  secure  the  payment  of  a  debt  due  C, 
and  A  and  B  afterwards  sold  and  conveyed  the  same  property  to  D,  subject 
to  this  mortgage,  the  payment  of  which  D  assumed  as  a  part  of  the  con- 
tract price,  and  D  gave  a  mortgage  to  A  and  B  for  the  balance  of  the  price 
due  them,  and  D  afterwards  sold  the  same  mill  property  to  C  and  another, 
for  the  sum  paid  in  by  him  on  the  same,  and  the  written  contract  provided 
that  all  the  notes  and  mortgages  held  by  the  parties  to  the  contract  should 
be  canceled,  it  was  held  that  the  prior  mortgage  of  A  and  B  to  C  was  post- 
poned to  that  given  by  D  to  A  and  B,  it  being  the  intention  to  cancel  the 
first  so  as  to  give  the  second  the  superior  lien.     Cable  v.  Ellis  et  al.  525. 

7.  In  the  particular  case.  A  and  B,  being  the  owners  of  mill  property 
and  other  real  estate,  gave  a  mortgage  on  the  mill  property  to  C,  to  secure, 
the  payment  of  a  note,  after  which  they  sold  and  conveyed  all  their  prop- 
erty to  D,  the  mill  property  subject  to  the  mortgage,  which  D  assumed  to 
pay,  and  D  gave  A  and  B  a  mortgage  on  both  the  mill  property  and  the 
other  real  estate  to. secure  the  balance  of  the  purchase  money.  D  after- 
wards sold  the  whole  property  to  C  and  E  for  the  amount  he  had  advanced 
or  paid  on  the  same,  the  parties  to  the  contract  agreeing  to  cancel  all  mort- 
gages held  by  them  on  the  property.  A  afterwards  consented,  in  writing, 
that  C  might  assign  the  first-named  mortgage  to  F,  who  was  thereby  in- 
duced to  dismiss  a  certain  creditor's  bill  filed  by  him,  and  the  assignment 
was  made  to  secure  F's  debt;  and  A  and  B  assigned  the  mortgage  by  D  to 
them  to  G-:  Held,  on  bills  to  foreclose  these  mortgages  by  the  several 
given  assignees,  and  on  bill  by  D  to  enforce  a  specific  performance  of  the 
contract  of  sale  to  0  and  E,  that  the  assignee  of  the  second  mortgage  was 
entitled  to  priority  in  payment  over  the  first  mortgage,  and  that  the 
assignee  of  the  first  mortgage,  as  to  the  mill  property,  was  next  entitled  to 
payment,  and  that  D  was  next  entitled  to  be  paid  the  amount  due  him,  and 
that  any  surplus  should  be  paid  to  C  as  the  owner  of  the  equity  of  re- 
demption.   Ibid.  525. 

Vendor's  lien  —  mortgagee  of  purchaser. 

8.  Rights  upon  foreclosure.    Where  a  party  took  a  mortgage  upon 
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MORTGAGES  AND  DEEDS  OF  TRUST. 

Vendor's  lien — mortgagee  of  purchaser.     Continued. 

land  for  which  the  mortgagor  held  only  a  bond  for  a  deed,  which  author- 
ized the  vendor  to  declare  a  forfeiture  for  want  of  payment,  and  after  the 
mortgagor's  death  the  vendor  attempted  to  declare  a  forfeiture,  and  there- 
upon conveyed  the  land  to  the  mortgagor's  widow  for  the  exact  sum  due 
on  the  purchase  money,  taking  back  a  mortgage  to  secure  its  payment, 
and,  on  bill  to  foreclose  the  first  named  mortgage,  the  court,  in  its  decree, 
found  there  had  been  no  forfeiture,  and  ordered  a  foreclosure  and  sale  of 
the  land,  subject  to  the  lien  of  the  vendor  for  what  was  due  him,  it  was 
held,  that  the  complainant  had  no  just  ground  of  complaint.  Sheen  v. 
Hogan  et  al.,  16. 

9.  "Where  a  foreclosure  is  sought  against  land  held  under  a  bond  for  a 
deed,  and  the  vendor  of  the  mortgagor  is  made  a  party,  it  is  proper  to 
order  a  sale,  subject  to  the  rights  of  the  vendor,  and  allow  such  vendor 
the  same  rate  of  interest  the  mortgagor  had  agreed  to  pay,  giving  the 
mortgagee  the  right  to  pay  off  the  vendor's  claim,  and  be  subrogated  to 
his  rights.     Ibid.  16. 

Extension  op  time  op  payment. 

10.  Effect  on  rights  of  purchaser.  The  extension  of  the  time  of  pay- 
ment to  a  debtor  by  mortgage  while  he  holds  the  equity  of  redemption, 
does  not  release  or  discharge  the  lien  of  the  mortgage,  nor  will  such  ex- 
tension release  the  lien  in  favor  of  an  assignee  of  the  equity  of  redemp- 
tion.    Maher  et  al.  v.  Lanfrom  et  al.  513. 

Mortgagee  in  possession. 

11.  Whether  in  under  the  mortgage.  Where  a  party  holding  a  mort 
gage  on  real  estate  receives  possession  of  the  property  from  a  grantee  of 
the  mortgagor  before  the  mortgage  debt  is  due,  under  a  contract  of  pur- 
chase, he  can  not  afterwards  be  allowed  to,  claim  such  possession  to  be 
under  his  mortgage.  Good  faith  requires  the  surrender  of  possession  thus 
obtained  before  claiming  to  hold  under  the  mortgage.  Cable  v.  Ellis  et  al, 
525. 

12.  As  a  trustee.  A  mortgagee  in  possession  is  deemed  by  a  court  of 
equity  a  trustee,  but  this  is  only  a  constructive  trust,  raised  by  implication, 
for  the  purpose  of  a  remedy  to  prevent  injustice.    Hancock  v.  Harper,  445. 

Sale  and  conveyance  by  mortgagor. 

13.  Rights  of  purchasers — several,  not  joint.  The  rights  of  parties 
claiming,  under  separate  conveyances  from  the  mortgagor,  different  parts 
of  the  mortgaged  premises  are  several,  and  not  joint,  as  to  any  question 
arising  upon  releases  of  other  parts  of  the  mortgaged  property  executed 
by  the  mortgagee.     Hawhe  et  al.  v.  Snydaker  et  al.  197. 

14.  Effect  of  release  of  parts  of  land,  as  against  grantee  of  mortgagor, 
of  other  parts.  A  release  of  a  part  of  mortgaged  premises  will  not  ope- 
rate, ipso  facto,  as  a  release  of  such  other  parts  as  may  have  been  conveyed 
to  other  parties  by  the  mortgagor  after  the  execution  of  the  mortgage,  but 
under  certain  circumstances  such  a  release  may  discharge  pro  tanto  a  cer- 
tain part  of  the  mortgage  debt  as  against  those  claiming  under  such  con- 
veyance from  the  mortgagor.    Ibid.  197. 

15.  Right  of  purchaser  from  mortgagor  to  have  his  part  sold  last  in 
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Sale  and  conveyance  by  mortgagor.  Continued, 
order  is  superior  as  to  mortgagor,  but  not  as  to  mortgagee.  The  right  of  a 
purchaser  from  a  mortgagor  of  a  part  of  property  under  mortgage,  who  has 
paid  for  his  part  of  the  property,  to  have  all  the  parts  of  the  property  left 
in  the  mortgagor  at  the  time  of  his  purchase  sold  first,  before  subjecting 
his  property  to  sale  to  satisfy  the  mortgage,  is  a  superior  right  as  against 
the  mortgagor,  but  it  is  a  subservient  right  as  against  the  mortgagee, 
and  subject  to  the  superior  right  of  the  mortgagee  to  collect  his  money 
in  the  way  that  is  most  to  his  interest.   Hawhe  et  al.  v.  Snydaker  et  al.  197. 

16.  When  purchaser  from  mortgagor  entitled  to  have  value  of  land  re- 
leased credited  on  mortgage.  When  a  mortgagee  has  knowledge  that  the 
mortgagor  has,  since  the  mortgage,  sold  part  of  the  property  to  another 
and  received  his  pay,  he  must  not  release  any  part  of  the  property  remain- 
ing, and  if  he  does  so  the  purchaser  may  insist  on  the  credit  on  the  mort- 
gage of  a  sum  equal  to  the  value  of  the  property  released.    Ibid.  197. 

17.  If,  however,  the  mortgagee  can  secure  a  part  payment  on  the  mort- 
gage debt  by  releasing  a  part  of  the  mortgaged  property  for  the  purpose 
of  sale,  and  by  applying  as  a  credit  on  the  mortgage  debt  the  full  price  of 
the  property  sold,  such  release  will  not  charge  the  mortgagee,  as  to  any 
part  of  the  mortgaged  property  previously  sold  by  the  mortgagor,  with 
more  than  the  amount  the  part  released  actually  sold  for,  unless  there  is  a 
want  of  good  faith  in  the  transaction.     Ibid.  197. 

18.  "Where,  by  the  terms  of  a  mortgage,  the  mortgagor  and  his  assigns 
have  the  right,  upon  the  payment  of  a  certain  sum  per  acre  or  per  lot,  to 
have  any  portion  of  the  mortgaged  premises  released,  each  purchaser 
from  the  mortgagor  purchases  subject  to  that  provision,  and  if  he  fails  to 
procure  a  release,  from  the  mortgagee,  of  the  part  purchased  by  him, 
according  to  the  terms  of  the  mortgage,  he  can  not  have  any  part  of  the 
money  paid  by  the  purchasers  of  other  portions  applied  as  a  discharge  of 
the  mortgage  debt  pro  tanto  as  against  the  part  purchased  by  him.    Ibid.  197. 

Conveyance  by  mortgagor  to  mortgagee. 

19.  Whether  an  extinguishment  of  the  mortgage.  Where  a  party  hav- 
ing a  mortgage  on  real  estate  takes  a  conveyance  from  the  mortgagor,  and 
retains  the  note  and  mortgage,  in  the  absence  of  proof  showing  a  contrary 
intention  there  will  be  no  merger  or  extinguishment  of  the  mortgage. 
Dunphy  v.  Riddle  et  al.  22. 

Reviving  a  mortgage. 

20.  Where  a  mortgagee,  by  contract  of  purchase,  had  agreed  to  cancel 
his  mortgage  on  the  property  purchased,  and  afterwards  assigned  and 
transferred  the  mortgage,  with  the  written  consent  of  one  of  the  several 
mortgagors,  whereby  the  assignee  was  induced  to  dismiss  a  creditor's  bill 
filed  by  him  against  the  mortgagor  and  the  mortgagee,  it  was  held  that  the 
mortgagor  so  giving  his  consent,  by  inducing  the  acceptance  of  the  mort- 
gage as  a  valid  security  and  procuring  the  dismissal  of  the  creditor's  bill, 
revived  the  mortgage,  so  far  as  he  was  concerned,  in  favor  of  such  assignee 
but  could  not  as  to  the  other  mortgagor.     Cable  v.  Ellis  et  al.  525. 

Sale  under  two  deeds  of  trust. 

21.  Upon  undivided  portions  of  the  same  tract.     Where  the  title  to  a 
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Sale  under  two  deeds  of  trust.  Continued. 
tract  of  land  is  vested  in  a  trustee  by  virtue  of  two  deeds  of  trust,  executed 
by  the  same  party  and  for  the  benefit  of  the  same  party,  each  deed  being 
for  an  undivided  half  of  the  land,  the  whole  land  should  be  sold  tog-ether 
under  both  deeds,  and  not  one  half  at  one  time,  and  the  other  half  at 
another.     Coffman  v.  Scoville  et  al.  300. 

Trust  deed  —  prior  incumbrances. 

22.  Sale  under  trust  deed  will  be  set  aside  when  made  by  party  whose 
covenant  against  incumbrances  has  not  been  kept.  "Where  the  vendor  of 
land  covenants  that  it  is  free  of  incumbrance,  has  it  sold  under  a  deed  of 
trust  given  to  him  for  the  purchase  money,  and  becomes  the  purchaser  at 
the  sale  whilst  there  is  an  incumbrance  by  way  of  mortgage  on  it  which 
by  his  covenant  he  was  bound  to  remove,  the  sale  will  be  set  aside,  and  all 
further  proceedings  to  collect  the  purchase  money  stayed  until  the  prior 
incumbrance  is  removed  and  the  property  placed  in  such  condition  that 
the  purchaser  will  get  the  title  clear  of  any  incumbrance.     Ibid.  300. 

As  to  crop  not  yet  raised. 

23.  Whether  a  'proper  subject  of  mortgage.     See  LIENS,  1. 

NAMES.    See  PLEADING  AND  EVIDENCE,  4 

NE  EXEAT. 
Of  the  petition. 

1.  Sufficiency  of  petition  to  give  jurisdiction.  Erroneous  judgment  in 
respect  to  granting  a  writ  of  ne  exeat,  or  insufficiency  of  statement  in  the 
petition,  if  there  are  statements  upon  the  facts  necessary  to  authorize  the 
granting  of  the  writ,  will  not  go  to  the  point  of  jurisdiction.  Defective 
statement  of  the  facts  will  not  deprive  the  master  in  chancery  of  jurisdic- 
tion.    Bassett  et  al.  v.  Bratton,  152. 

2.  Being  amendable  is  not  void.  A  petition  for  a  writ  of  ne  exeat  being 
amendable,  an  omission  in  the  same  of  a  material  allegation  will  not  ren- 
der it  and  the  writ  void,  the  rule  being  that  a  void  thing  is  not  amendable. 
Ibid.  152. 

Master  in  chancery  may  award  writ. 

3.  The  statute  invests  masters  in  chancery  with  authority,  in  the 
absence  or  inability  of  the  judge  to  act,  to  order  the  issuing  of  writs  of  ne 
exeat,  and  provides  that  the  writ  shall  not  be  granted  except  upon  bill 
or  petition  filed,  and  affidavit  to  the  truth  of  the  allegations  therein  con- 
tained.   Ibid.  152. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Not  removing  combustible  matter  from  right  of  way.  Under  the 
statute  a  railway  company  in  the  use  of  a  railroad  as  lessee,  or  otherwise, 
.  is  guilty  of  negligence  if  it  fails  to  keep  its  right  of  way  clear  from  all 
dead  grass,  weeds,  etc.,  and  for  such  neglect  is  made  liable  for  injuries  to 
others  from  the  escape  and  transmission  of  fire  from  its  engines.  Pitts- 
burgh, Cincinnati  and  St.  Louis  Ry.  Co.  v.  Campbell,  443. 
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2.  Negligence  presumed  from  escape  of  fire.  The  communication  of 
fire  by  any  locomotive  engine  while  on  or  passing  over  any  railroad, 
affords  full  prima  facie  evidence  to  charge  the  corporation  or  persons  in 
the  use  of  such  road  as  owner,  lessee,  or  mortgagee,  under  the  statute, 
with  negligence  in  not  keeping  the  right  of  way  free  from  combustible 
matter,  and  in  the  use  of  the  engines  and  for  not  having  them  in  all 
respects  in  a  good  and  safe  condition.  Proof  of  the  communication  of  fire 
makes  a  case  entitling  the  plaintiff  to  recover  against  any  company  using 
or  occupying  the  road.  Pittsburgh,  Cincinnati  and  St.  Louis  Ry.  Go.  v. 
Campbell,  443. 

3.  Liability  for  acts  of  lessees.  The  lessee  of  a  railroad,  who  by  con- 
tract permits  another  company  to  use  the  road,  is  liable  for  the  negligent 
acts  of  the  latter  company.     Ibid.  443. 

Contributory. 

4.  The  general  rule.  An  instruction  on  the  question  of  comparative 
negligence,  that  even  if  the  plaintiff  was  guilty  of  negligence,  that  fact 
does  not  destroy  his  right  to  recover,  if  the  negligence  of  the  defendant 
Was  so  much  greater  than  that  of  the  plaintiff  as  to  clearly  preponderate 
and  outweigh  it,  is  clearly  erroneous.  The  case  of  the  Chicago,  Burling- 
ton and  Quincy  Railroad  Company  v.  Payne,  49  111.  449,  so  far  as  it 
declares  any  such  doctrine,  has  been  expressly  overruled  in  subsequent 
cases.     City  of  Joliet  v.  Seward,  402. 

5.  When  the  question  may  properly  arise.  "Where  the  plaintiff,  a  mar- 
ried woman,  placed  herself  in  the  care  of  her  husband  and  submitted  her 
personal  safety  to  his  keeping,  and  he  left  her  in  a  carriage  in  a  public 
street,  and  during  his  absence  the  horses  were  frightened  by  the  blasting 
of  rock  in  the  street  and  ran  away  with  her,  it  is  a  question  of  fact  which 
majr  well  be  left  to  the  jury,  in  a  suit  by  her  against  the  city  to  recover 
damages,  whether  the  injury  was  not  caused  by  the  negligence  of  her  hus_ 
band,  in  whose  care  she  was.     Ibid.  402. 

6.  Passenger  leaping  from  train  while  in  motion.  If  a  railway  com- 
pany fails  to  stop  its  train  at  a  station  where  it  has  contracted  to  carry  and 
leave  a  passenger,  it  furnishes  no  excuse  for  the  passenger's  conduct  in 
leaping  from  the  train  some  three  miles  beyond,  while  the  train  is  running 
at  the  rate  of  fifteen  miles  an  hour,  and  if  he  does  so  leap  from  the  train, 
and  is  injured  thereby,  he  can  not  recover  .of  the  company  for  such  injury. 
In  such  case  he  should  remain  on  the  train,  and  sue  for  the  damages  sus- 
tained by  him  in  being  carried  beyond  the  proper  station.  Dougherty  v. 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  467. 

7.  Stepping  into  hole  in  sidewalk.  "Where  a  plaintiff,  after  dark,  while 
walking  along  a  sidewalk  pretty  fast,  was  thrown  down  by  stepping  into  a 
aole  in  the  walk,  and  received  personal  injury,  having  no  knowledge  of  the 
lefective  walk  and  not  seeing  the  hole,  and  he  testifying  that  he  supposed 

ne  was  exercising  ordinary  care,  and  there  being  no  witness  intimating 
that  there  was  a  want  of  due  care  on  his  part,  it  was  held,  that  a  verdict  in 
favor  of  the  plaintiff  could  not  be  disturbed  on  the  ground  of  a  want-  of 
proper  care  on  his  part.     City  of  Elgin  v.  Renwick,  498. 
In  respect  to  trial  oe  a  cause. 

8.  Where  a  cause  is  tried  in  its  regular  order  on  the  docket,  in  the  ab- 
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sence  of  the  defendant  and  his  attorney,  the  court  has  no  power  to  relieve 
the  defendant  if  guilty  of  negligence,  by  himself  or  his  attorney.  Treutler 
v.  Halligan,  39. 

AS  BETWEEN  MASTER  AND  SERVANT. 

9.  Injury  to  the  latter  through  negligence  of  the  former,  and  herein,  of 
contributory  negligence  on  the  fart  of  the  servant.  See  MASTER  AND 
SERVANT,  1,  2. 

Commissioners  oe  highways. 

10.  Liability  for  injury  resulting  from  negligent  'performance  of  duty. 
See  HIGHWAYS,  5,  6. 

NEGOTIABLE  INSTRUMENTS. 

What  amounts  to  a  promissory  note.    See  PROMISSORY  NOTES,  1. 

NEW  TRIALS. 

Trial  in  absence  oe  party. 

1.  As  a  ground  for  a  new  trial.  In  order  to  entitle  a  party  to  have  a 
verdict  set  aside  and  a  new  trial  awarded,  where  the  trial  was  had  in  his 
absence,  but  on  the  regular  call,  he  must  show  that  he  exercised  proper 
diligence  to  avoid  the  result,  and  it  must  also  affirmatively  appear  that  in- 
justice has  been  done.     Singer  Manf  Co.  v.  May,  398. 

2.  An  affidavit  for  a  new  trial,  made  by  an  agent  of  a  corporation  de- 
fendant, that  he  understood  certain  attorneys  had  charge  of  the  case  taken 
to  the  circuit  court  by  appeal,  without  showing  how  he  obtained  such  un- 
derstanding, and  which  fails  to  state  he  or  any  other  agent  ever  spoke  to 
the  attorneys  to  defend,  or  that  any  preparation  for  trial  was  made,  the 
attorneys  denying  that  they  ever  were  employed,  fails  to  show  diligence, 
or  any  ground  for  giving  a  new  trial.     Ibid.  398. 

Verdict  against  the  evidence. 

3.  Where  questions  of  fact  upon  which  the  testimony  is  conflicting  are 
submitted  to  a  jury,  under  proper  instructions  from  the  court,  their  ver- 
dict must  stand,  unless  it  becomes  necessary  to  interfere  to  prevent  palpa- 
ble injustice.     Bell  v.  Gordon,  501. 

4.  Where  the  evidence  is  conflicting  as  to  questions  of  fact,  this  court 
will  not  grant  a  new  trial  except  where  it  is  clear,  taking  into  considera- 
tion the  superior  advantage  possessed  by  the  jury  from  seeing  the  witnesses 
and  hearing  them  testify,  that  the  jury,  either  through  prejudice,  passion, 
or  mistake,  have  erred.     Stickle  v.  Otto,  161. 

5.  A  new  trial  will  not  be  granted  on  the  ground  that  the  verdict  of 
the  jury  is  against  the  evidence,  where  the  testimony  is  conflicting,  if 
there  is  enough  proved  to  sustain  the  finding,  the  jury  having  the  advan- 
tage of  this  court  in  seeing  the  witnesses  and  noticing  their  demeanor  on 
the  stand.     Hayes  v.  Houston,  487. 

6.  Where  an  affidavit  of  merits  states  that  defendant  has  a  good  defense 
as  to  all  of  plaintiff's  claim,  except  a  certain  sum,  and  the  preponderance 
of  the  evidence  shows  the  plaintiff  entitled  to  recover  that  much  or  more, 
and  the  jury  find  a  less  sum  due  the  plaintiff  than  the  amount  named  in  the 
affidavit,  a  new  trial  should  be  awarded.    Williams  et  al.  v.  Reynolds,  263. 
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Excessive  damages. 

7.  For  ejecting  passenger  from  train.  In  a  suit  against  a  railroad  com- 
pany for  expelling  the  plaintiff  from  its  car,  where  there  is  nothing  to 
authorize  the  recovery  of  vindictive  damages,  and  no  actual  damage  is 
shown,  a  judgment  for  $750  will  not  be  sustained.  Pittsburgh,  Cincinnati 
and  St.  Louis  Ry.  Co.  v.  Dewin,  296. 

8.  For  personal  injury  through  negligence.  A  recovery  of  $2,200  dam- 
ages for  an  injury  to  the  plaintiff's  ankle  alleged  to  have  been  caused  by 
negligence  on  the  part  of  an  omnibus  driver,  where  the  actual  loss  of 
time  and  expenses  incurred  by  the  plaintiff  were  not  shown  to  exceed 
$175,  and  the  proof  failed  to  show  a  permanent  injury,  or  such  negligence 
as  to  imply  malice  or  wanton  disregard  of  the  safety  of  the  plaintiff,  was 
held  excessive.     Kolb  v.  0  'Brien,  210. 

9.  In  an  action  against  a  city  to  recover  for  personal  injury  caused  by 
defective  sidewalk,  resulting  in  paralysis  and  hernia,  with  a  probability  of 
the  injury  being  permanent,  a  verdict  of  $3,000  damages  in  favor  of  the 
plaintiff  was  not  regarded  so  large  as  to  justify  disturbing  the  verdict. 
City  of  Elgin  v.  Renwick,  498. 

Newly  discovered  evidence. 

10.  The  court  is  justified  in  refusing  a  new  trial  for  newly  discovered 
evidence  which  is  merely  cumulative.     Ibid.  498. 

11.  "When  the  newly  discovered  evidence,  if  introduced,  could  not  have 
changed  the  verdict  of  the  jury,  a  new  trial  will  not  be  granted.  Hayes 
v.  Houston,  487. 

Setting  aside  a  judgment. 

12.  To  let  in  a  defense  —  what  the  affidavit  should  show*  See  JUDG- 
MENTS, 6. 

NOTICE. 

Notice  by  possession". 

1.  When  a  person  purchases  property  in  the  open  and  visible  posses- 
sion of  another,  he  will  be  chargeable  with  notice  of  all  the  claims,  legal 
or  equitable,  of  the  party  in  possession.     Mathison  v.  Frescott,  493. 

Of  prior  incumbrance. 

2.  Whether  certain  facts  constitute  notice.  Where  a  company,  after 
the  giving  of  a  deed  of  trust  to  secure  the  payment  of  its  bonds,  issued 
other  bonds  in  lieu  thereof,  secured  by  a  second  deed  of  trust,  and  the 
trustee  released  the  prior  incumbrance,  but  failed  to  exchange  as  to  one 
of  the  old  bonds,  and  the  company's  property  was  afterwards  sold  under 
proceedings  in  bankruptcy,  it  was  held,  that  the  record  of  the  trust  deed 
did  not  afford  to  the  purchasers  notice  of  the  incumbrance  as  to  the  bond 
not  exchanged.     Burt  et  al.  v.  Batavia  Paper  Manf.  Co.  68. 

3.  In  such  a  case,  where  a  new  company  was  formed  which  purchased 
the  property  of  the  old  company,  even  if  some  of  the  members  of  the 
new  company  did  know  that  one  of  the  bonds  secured  by  the  prior  deed 
of  trust  had  not  been  paid  when  the  new  organization  was  effected,  yet  if 
they  knew  that  a  new  bond  was  issued  in  place  of  the  former,  and  that  in- 
terest was  paid  on  the  indebtedness  after  the  adjudication  in  bankruptcy 
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there  being  nothing  to  show  but  that  it  was  paid  on  the  new  bond,  this 
will  not  be  sufficient  to  put  the  new  company  on  inquiry  as  to  whether 
the  old  bond  is  a  lien  on  the  property  bought  by  it.  Burt  et  al.  v.  Batavia 
Paper  Manf.  Co.  66. 
Notice  to  one  of  several  corporators. 

4.  Whether  notice  to  all.  Knowledge  by  one  of  several  corporators  of 
the  existence  of  an  incumbrance  on  the  property  purchased  by  the  cor- 
poration, whatever  effect  it  may  have  on  his  interest,  will  not  charge  his 
associates  with  notice,  where  he  does  not  act  as  their  agent  in  forming  the 
company.     Ibid.  66. 

Notice  to  an  agent. 

5.  When  it  amounts  to  notice  to  the  principal.    See  AGENCY,  4. 

To  fix  liability  of  guarantor. 

6.  Demand  and  notice  not  required.    See  GUARANTY,  2. 

OATHS. 

Who  may  administer. 

Commissioner  of  deeds  for  this  State  residing  in  another  State.  See 
PRACTICE,  2. 

OFFICE  AND   OFFICERS. 

Officer  claiming  rights  as  such. 

1.  Must  show  title  to  his  office.  "Where  one  claims  rights  as  an  officer, 
by  virtue  of  his  office,  he  must  show  that  he  is  legally  entitled  to  act  — ; 
that  he  is  an  officer  de  jure  as  well  as  de  facto.  People  ex  rel.  Sullivan  v. 
Weber,  283. 

Officers  de  facto  and  de  jure, 

2.  Upon  whom  acts  binding  —  and  how  title  questioned.  The  acts  of  an 
officer  de  jure  are  valid  and  effectual  everywhere  when  within  the  limits 
of  his  authority ;  but  the  acts  of  a  de  facto  officer  are  valid  only  so  far  as 
the  rights  of  the  public,  and  of  third  persons  having  an  interest  in  such  acts, 
are  involved ;  but  such  officer  can  claim  nothing  for  himself.    Ibid.  283. 

3.  The  title  of  a  de  facto  officer  can  not  be  inquired  into  in  a  collateral 
way  between  third  parties,  but  it  may  be  inquired  into  where  he  is 
suing  in  his  own  right  as  an  officer.    Ibid.  283. 

City  officers. 

4.  Removal  and  appointment  by  the  mayor.  Where  the  mayor  of  a  city, 
in  pursuance  of  law,  reports  to  the  city  council  that  he  has  removed  an 
officer,  and  accompanies  such  report  with  the  nomination  of  one  whom  he 
has  appointed  to  fill  the  vacancy,  and  the  city  council,  at  a  full  meeting, 
disapprove  of  the  removal  by  a  two-thirds  vote  and  reject  the  appointment 
made  by  the  mayor,  and  refuse  to  approve  the  official  bond  tendered  by 
the  appointee,  or  in  any  way  to  recognize  him  as  an  officer,  such  action  of 
the  city  council  nullifies  the  appointment  by  the  mayor  and  renders  it  of 
no  effect.    Ibid.  283. 

Justification  under  process. 

5.  For  an  alleged  unlawful  arrest.  In  a  suit  against  an  officer  for  an 
unlawful  arrest,  he  may  justify  under  process  from  a  court  of  limited 
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jurisdiction,  where  it  shows  on  its  face  that  the   court  had  jurisdiction  of 
the  subject  matter,  and  nothing  appears  to  apprise  him  that  the  court  had 
not,  also,  jurisdiction  of  the  person  of  the  defendant.     Ressler  v.  Peats, 
275. 

6.     Where  a  warrant  recites  all  that  the  statute  requires,  the  officer  who 
executes  it  is  not  required  to  go  behind  it  to  see  whether  the  affidavit  upon 
which  it  issued  was  sufficient,  but  he  will  be  protected  in  executing  it 
unless  he  abuses  his  authority.     Ibid.  275. 
Commissioners  of  highways. 

Liability  for  injury  from  negligent  performance  of  duty.  See  HIGH- 
WAYS, 5,  6. 

OWNER  OF  PROPERTY. 
Must  not  use  it  to  the  prejudice  of  another.    See  TOWNSHIPS,  1. 

PARKS. 

Rights  as  to  established  streets. 

Construction  of  the  statute  in  reference  to  "parks"  —  and  as  to  the  effect 
of  a  city  ordinance  purporting  to  give  control  over  streets  to  park  com- 
missioners.   See  HIGHWAYS,  3,  4. 

PARTIES. 

New  parties  —  by  amendment. 

1.  When  suit  commenced  as  to  them.  Where  a  new  party  defendant  is 
brought  into  a  suit  to  enforce  a  mechanic's  lien  by  amendment  of  the 
petition,  the  suit  as  to  him  is  brought  only  from  the  time  he  is  made  a 
party,  and  it  can  have  no  relation  back,  so  far  as  he  is  concerned,  to  the 
time  of  bringing  suit  against  the  original  defendants.  Crowl  v.  Nagle  et 
al.  435. 

2.  At  what  time  suit  to  be  regarded  as  commenced  against  new  parties. 
See  LIENS,  12. 

Only  parties  are  bound. 

3.  In  proceeding  to  enforce  mechanic's  lien.     See  LIENS,  13 

PARTNERSHIP. 
Books  of  the  firm. 

1.  Binding  on  each  partner  alike.  The  books  of  a  firm  kept  by  a  clerk, 
to  which  all  of  the  partners  have,  or  are  entitled  to  have,  access  at  all  times, 
are  equally  binding  on  all  the  partners.     O'Brien  v.  Hanley,  278. 

2.  One  of  the  members  of  a  firm  kept  the  time  of  men  employed,  in 
a  pass  or  time-book,  and  reported  the  time  of  each  man,  weekly,  to  the 
book-keeper,  who  entered  it  on  the  books  of  the  firm,  and  when  the  men 
were  paid,  if  they  claimed  more  time  than  had  been  reported  to  the  book- 
keeper, the  partner  keeping  the  time  was  called  in  and  the  books  corrected 
in  accordance  with  the  facts.  Sometimes  the  partner  keeping  time 
was  sick  or  absent,  and  then  the  book-keeper  got  the  men's  time  from 
other  sources.  On  a  settlement  of  the  partnership  affairs,  the  partner  who 
had  kept  the  time  of  the  men  claimed  that  the  books  of  the  firm  were 
incorrect,  because  there  was  more  time  shown  by  them  than  his  time-book 
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showed :  Held,  that,  under  the  circumstances  the  books  as  kept  by  the 
clerk  were  binding  on  both  partners.     O'Brien  v.  Hanley,  278. 
Partner's  interest  in  lands. 

3.  The  true  and  actual  interest  of  each  partner  in  the  partnership  stock 
is  the  balance  found  due  him  after  the  payment  of  all  partnership  debts 
and  the  adjustment  of  the  partnership  accounts,  and  real  estate  forms  no 
exception,  but  stands  upon  the  same  footing  as  personalty,  no  matter  in 
whom  the  legal  title  may  be  vested.     Simpson  v.  Leech,  286. 

Dower  in  partnership  lands. 

4.  When  the  right  will  attach.     See  DOWER,  1. 

PLEADING. 

Form  of  action. 

1.  On  sealed  instrument.  Since  the  passage  of  the  Practice  Act  of 
1872,  the  distinction  as  to  form  of  action  on  sealed  and  unsealed  instru- 
ments is  abolished.     Adam  v.  Arnold,  185. 

Of  the  declaration. 

2.  In  suit  for  injury  caused  by  intoxicated  person.  A  count  in  a  decla- 
ration to  recover  damages  for  personal  injuries  inflicted  by  a  drunken  man 
averring  that  the  defendants  were  each  of  them  engaged  in  the  business  of 
selling  intoxicating  liquors,  and  that  on,  etc.,  at,  etc.,  defendants  sold  to 
one  K.  intoxicating  liquors,  which  were  drank  by  him,  and,  being  intoxi- 
cated in  consequence  of  the  liquors  so  sold  to  and  drank  by  him,  then  and 
there  made  an  assault  upon  the  plaintiff  with  a  pistol  loaded  with  gun- 
powder and  leaden  ball,  and  shot  and  discharged  such  pistol  at  plaintiff, 
by  which  he  inflicted  upon  the  plaintiff  a  serious  wound,  causing  great 
suffering  and  pain,  shows  a  good  cause  of  action,  and  is  not  bad  on  general 
demurrer.     King  v.  Haley  et  al.  106. 

Certainty  in  pleading. 

3.  The  rule  requiring  certainty  in  pleadings  as  to  time,  place,  numbers, 
persons,  etc.,  is  subject  to  many  exceptions,  and  in  modern  practice  is  not 
enforced,  except  where  such  certainty  becomes  material  and  essential  to 
a  right  of  recovery  or  defense,  or  its  want  would  give  one  party  an  im- 
proper advantage  over  the  other.     Kipp  v.  Bell,  577. 

Duplicity  in  pleading. 

4.  In  a  suit  by  a  creditor  of  a  private  corporation  against  a  stockholder, 
under  the  act  of  1857,  a  plea  that  at  the  time  the  indebtedness  accrued  the 
defendant  had  paid  all  the  capital  stock  he  had  subscribed  for,  and  that  he 
had  paid  to  the  creditors  of  said  company  an  amount  of  mone}^  equal  to 
the  amount  of  stock  held  by  him,  is  not  bad,  as  presenting  two  grounds  of 
defense.    Ibid.  577. 

Pleas. 

5.  Plea  of  accord  and  satisfaction.  In  an  action  of  debt  upon  a  writing 
obligatory  a  plea  that  the  defendant  was  the  owner  of  the  equity  of  re- 
demption in  certain  property  purchased  by  the  plaintiffs  at  a  sale  made  by 
a  sheriff  under  execution,  and  that  before  the  time  for  redemption  ex- 
pired the  plaintiff,  in  consideration  that  defendant  would  waive  and  release 
to  plaintiff  his  right  of  redemption,  agreed  to  release  and  discharge  de- 
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fendant  from  the  payment  of  the  writing  obligatory,  and  that  in  pursuance 
of  such  agreement  defendant  did  waive,  release,  and  quitclaim  his  said 
right  of  redemption  to  the  plaintiff,  is  substantially  a  good  plea  of  accord 
and  satisfaction.     Bailey  v.  Cowles,  333. 

6.  Plea  of  release  and  quitclaim  in  satisfaction  of  a  debt.  Where  a 
defendant  pleads  a  release  and  quitclaim  of  his  equity  of  redemption  in 
real  estate  to  the  plaintiff,  and  the  acceptance  thereof  by  the  plaintiff  as  an 
accord  and  satisfaction,  it  is  not  necessary  that  the  plea  should  allege  that 
such  release  and  quitclaim  were  under  seal.     Ibid.  333. 

7.  In  suit  on  appeal  bond — plea  should  answer  all  material  aver- 
ments. Where  the  condition  of  an  appeal  bond  sued  on  was  that  it  should 
be  void  if  the  appellant  prosecuted  the  appeal  with  effect,  and  paid  what- 
ever judgment  should  be  rendered,  etc.,  and  the  declaration  contained  an 
averment  that  the  appellant  did  not  prosecute  the  appeal  with  effect,  a 
plea  that  the  judgment  appealed  from  was  not  affirmed,  but  which  fails 
to  answer  the  averment  as  to  the  appeal  not  being  prosecuted  with  effect, 
is  bad.     Mix  et  al.  v.  The  People,  use,  etc.  329. 

8.  In  an  action  against  an  officer  for  an  unlawful  arrest,  a  plea  justify- 
ing under  a  warrant,  and  showing  such  facts  that  the  court  can  see  that  the 
party  arrested  was  not  detained  any  longer  than  was  reasonable,  is  suffi- 
cient without  any  express  averment  to  that  effect.     Ressler  v.  Peats,  275. 

9.  Plea  of  general  performance  in  suit  on  bond  where  particular  breach 
assigned.  In  an  action  of  debt  on  a  bond  where  a  particular  breach  is 
assigned,  it  should  be  answered  by  the  plea,  and  a  plea  of  general  per- 
formance is  not  sufficient.     Mix  et  al.  v.  The  People,  use,  etc.  329. 

10.  In  a  suit  against  a  stockholder  by  a  creditor  of  the  corporation, 
where  the  defendant  seeks  a  discharge  from  further  liability  by  reason  of 
having  paid  up  his  subscription  to  stock,  and  also  an  equal  amount  to 
creditors  of  the  corporation,  it  is  not  necessary  to  state  in  his  plea  the 
names  of  the  creditors  to  whom  the  money  was  paid.     Kipp  v.  Bell,  577. 

General  issue  to  scire  facias. 

11.  The  plea  of  nul  tiel  record  to  a  scire  facias  on  a  forfeited  recog- 
nizance amounts  to  a  plea  of  the  general  issue,  putting  in  issue  the  record 
of  the  recognizance  and  the  declaration  of  its  forfeiture.  Compton  et  al.  v. 
The  People,  176. 

Special  demurrer. 

12.  Its  requisites  —  duplicity  as  a  ground  of  demurrer.  A  demurrer  to 
a  plea  which  states  the  ground  of  demurrer  to  be  "that  the  plea  is  double, 
and  alleges  two  grounds  of  defense,"  is  not  a  sufficient  specification  of 
duplicity,  and  can  not  be  considered.  It  should  state  in  what  the  duplicity 
consists.     Kipp  v.  Bell,  577. 

Carrying  demurrer  back. 

13.  Where  a  plea  of  the  general  issue  is  filed,  a  demurrer  to  another 
plea  can  not  be  carried  back  to  the  declaration.  Compton  et  al.  v.  The 
People,  176. 

14.  A  demurrer  to  a  plea  in  an  action  of  debt  on  a  bond  can  not  be 
carried  back  to  the  declaration  over  the  plea  of  non  est  factum.  Mix  et  al. 
v.  The  People,  use,  etc.  329. 
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To  RAISE  THE  QUESTION  OF  USURY. 

15.  Sufficiency  of  the  pleadings.     See  USURY,  1. 
Scire  facias  on  recognizance. 

16.  As  a  pleading.     See  SCIRE  FACIAS,  1. 

PLEADING  AND  EVIDENCE. 

Evidence  under  the  general  issue. 

1.  Mitigation  of  damages  in  action  for  libel.  In  an  action  for  libel 
or  slander,  when  the  defendant  does  riot  justify,  he  may  mitigate  damages 
in  two  ways  only  —  by  showing  the  general  bad  character  of  the  plaintiff, 
and  by  showing  any  circumstances  which  tend  to  disprove  malice,  but  do 
not  tend  to  prove  the  truth  of  the  charge.  This  qualification  excludes, 
not  only  such  circumstances  as  the  law  recognizes  as  competent  evidence 
tending  to  prove  the  truth  of  the  charge,  but  all  circumstances  which,  in 
the  popular  mind,  tend  to  cast  suspicion  of  guilt  upon  the  plaintiff.  Storey 
v.  Early,  461. 

2.  In  an  action  for  libel  against  the  publisher  of  a  newspaper  for  pub- 
lishing a  libelous  article,  the  defendant  may  show  under  the  general  issue, 
in  mitigation  of  damages,  certain  forged  letters,  purporting  to  have  been 
written  by  reputable  citizens  to  the  defendant,  charging  the  plaintiff  in 
substance  as  in  the  libelous  article,  whereby  the  defendant  was  imposed 
upon  and  induced  to  publish  the  article.     Ibid.  461. 

Description  of  parties  in  pleading. 

3.  As  obligors  in  bond.  Where  a  declaration  on  an  injuction  bond 
showed  that  the  bond  was  executed  by  the  defendants  by  the  names  and 
style  of  A.  B.  and  C.  D.,  and  the  bond  produced  in  evidence  did  not  have 
the  word  "and"  between  the  defendants'  names,  it  was  held,  the  variance 
was  too  trival  and  technical  to  bear  discussion.  McAllister  et  aL  v. 
Clark,  236. 

4.  As  to  names  of  'parties,  in  a  collateral  proceeding.  In  a  suit  upon 
an  injunction  bond  the  declaration  alleged  that  damages  were  assessed  on 
the  dissolution  of  an  injunction  in  a  suit  wherein  A.  B.  was  complainant, 
and  "William ''O.  Clarke,  trustee,  and  Polly  H.  Clark,  his  wife,  were  defend- 
ants, while  the  record  offered  showed  a  suit  wherein  A.  B.  was  complainant, 
and  William  O.  Clark,  trustee,  and  Poll  H.  Clark,  his  wife,  were  defend- 
ants. It  was  held,  that  as  the  decree  was  not  the  foundation  of  the  suit  the 
variance  was  immaterial,  the  word  "Poll"  being  a  mere  clerical  error  for 
"  Polly."    Ibid.  236. 

Description  of  note  sued  on. 

5.  As  to  when  due  —  days  of  grace.  Where  a  promissory  note  is 
described  as  payable  on  a  certain  day,  as  expressed  in  the  note,  there  will 
be  no  variance,  although  days  of  grace  are  allowed.  It  is  enough  to 
describe  the  same  as  the  parties  made  it.  If  suit  is  brought  before  the 
expiration  of  the  days  of  grace,  the  objection  may  be  interposed  that  the 
action  was  premature.     Roberts  v.  Corby,  182. 

Under  plea  of  failure  of  consideration. 

6.  In  a  suit  by  a  bank  upon  the  guaranty  of  a  note  given  by  a  debtor 
of  the  bank,  in  which  a  failure  of  consideration,  both  partial  and  total. 
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was  pleaded,  it  is  error  to  admit  evidence  on  the  part  of  the  defense  that 
the  bank  was  security  for  a  county  treasurer,  and  that  county  funds  had 
been  abstracted,  and  tending  to  show  the  connection  of  the  bank  with  such 
transaction.  It  is  wholly  irrelevant.  Mechanics'  National  Bank  of  Peoria 
v.  Frazer,  133. 

Under  plea  op  non  est  pactum  or  nil  debet. 

7.  Proof  of  accord  and  satisfaction.  Under  the  plea  of  non  est  factum 
in  an  action  of  debt  on  a  writing  obligatory,  the  defendant  will  not  be  per- 
mitted to  prove  a  release  and  quitclaim  by  him  to  the  plaintiff  of  his  equity 
of  redemption  in  land  bought  by  the  plaintiff  at  sheriff's  sale,  and  the 
acceptance  thereof  by  the  plaintiff  in  satisfaction  and  discharge  of  the  debt, 
though  he  might  be  permitted  to  make  such  proof  under  the  plea  of  nil 
debet.    Bailey  v.  Cowles,  333. 

Plea  or  payment. 

8.  Nor  can  evidence  of  the  acceptance  by  the  plaintiff  of  a  release  and 
quitclaim  of  an  equity  of  redemption  by  the  plaintiff  in  discharge  and 
satisfaction  of  his  debt  be  introduced  under  a  plea  of  the  payment  of 
several  sums  of  money  at  different  times  in  satisfaction  of  the  debt.  Ibid. 
333. 

Admission  by  affidavit  of  merits. 

9.  Where  it  excepts  a  part  of  the  alleged  defense.     See  PRACTICE,  8. 

Set-off  in  distress  for  rent. 

10.  Under  what  state  of  pleading  set-off  may  be  established.  See  SET- 
OFF, 1,  2,  3. 

Allegations  and  decree. 

11.  Relief  in  chancery  must  be  in  accordance  with  the  frame  of  the  bill. 
See  CHANCERY,  18. 

PLEDGE. 

As  to  property  not  in  existence. 

Whether  the  proper  subject  of  a  pledge.    See  LLENS,  1. 

POSSESSION. 
When  wrongfully  obtained. 

1.  Possession  of  real  estate  obtained  by  buying  off  the  tenant  of 
another  and  entering  the  same  is  fraudulent,  both  in  law  and  in  fact,  and 
such  guilty  party  will  not  be  permitted  to  make  his  wrongful  conduct  the 
foundation  of  equitable  jurisdiction.  Possession  obtained  by  fraudulent 
means  will,  in  equity  at  least,  be  treated  as  no  possession.  Hardin  et  al. 
v.  Jones,  313. 

Extent  of  possession. 

2.  Occupancy  by  squatter — under  limitation  act  of  1839,  See  LIM- 
ITATIONS, 5. 

In  forcible  detainer  by  vendor  against  purchaser. 

3.  In  respect  to  the  possession  of  the  defendant  —  and  of  a  third  person 
after  suit  brought.    See  FORCIBLE  ENTRY  AND  DETAINER,  2. 
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In  replevin  against  an  officer. 

4.  Possession  in  defendant  under  a  levy.     See  REPLEVIN,  1. 

Levy  on  personal  property. 

5.  Possession  required.     See  LEVY,  1. 

Notice  by  possession.    See  NOTICE,  1. 

POWER  OF  ATTORNEY. 

Revocation  thereof. 

1.  And  herein,  of  a  power  coupled  with  an  interest.  The  principal  may 
revoke  the  authority  of  his  agent  at  his  mere  pleasure,  although  in  its 
terms  the  authority  may  be  expressly  declared  to  be  irrevocable.  There 
are  exceptions  to  the  rule,  when  the  authority  or  power  is  coupled  with  an 
interest,  or  where  it  is  given  for  a  valuable  consideration,  or  where  it  is 
part  of  a  security.  In  these  cases  it  is  irrevocable,  whether  so  expressed 
or  not.      Walker  v.  Denison  et  al.  142. 

2.  A  power  coupled  with  an  interest  is  when  the  power  or  authority  is 
fcoupled  with  an  interest  in  the  thing  itself,  actually  vested  in  the  agent. 
It  must  not  be  merely  an  interest  in  that  which  is  produced  by  the  exer- 
cise of  the  power.  The  foi-mer  is  irrevocable,  while  the  latter  is  revocable, 
though  expressed  to  be  irrevocable.     Ibid.  142. 

3.  "Where  a  power  of  attorney  authorized  the  agent  to  sell  and  dispose 
of  the  principal's  patent-right  in  all  or  any  part  of  the  United  States  and 
territories,  and  provided  that  the  attorney  was  to  account  to  the  principal 
for  one-half  of  the  net  proceeds  derived  from  sales,  after  deducting  all 
necessary  expenses  therefrom,  and  declared  the  power  to  be  irrevocable 
for  two  years,  there  being  no  transfer  of  any  right  in  the  patent,  and  no 
covenant  or  undertaking  on  the  part  of  the  attorney  to  make  expenditures, 
it  was  held,  that  the  principal  might  revoke  the  power  at  any  time,  leaving 
the  attorney  to  his  action  for  breach  of  the  covenant  not  to  revoke.  Ibid. 
142. 

4.  When  the  principal,  who  has  given  a  power  of  attorney  to  sell,  him- 
self sells  and  disposes  of  the  thing  before  a  sale  by  the  agent,  this  will  be 
a  revocation  of  the  power,  by  operation  of  law.    Ibid.  142. 

PRACTICE. 

Affidavit  of  claim. 

1.  Before  whom  to  he  made.  A  commissioner  of  deeds  for  this  State 
residing  in  another  State  is  fully  authorized  by  our  statute  to  administer  all 
oaths  which  may  be  lawfully  required  in  this  State,  and  an  affidavit  of  a 
non-resident  plaintiff  of  the  nature  of  his  demand  may  properly  be  made 
before  such  officer.     Kassing  v.  Griffith  et  al.  265. 

2.  When  necessary.  When  the  plaintiff  has  filed  with  his  declaration  an 
affidavit  of  claim,  a  plea  to  the  merits  must  be  accompanied  with  an  affi- 
davit of  merits.  The  mere  filing  with  such  a  plea  a  motion  to  strike  the 
plaintiff's  affidavit  from  the  files  will  not  obviate  the  necessity  for  an  affi- 
davit of  merits.    Ibid.  265. 
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PRACTICE,     Continued. 
Affidavit  of  merits. 

3.  Applicable  to  suit  ok  appeal  bond.  An  appeal  bond  being  a  con- 
tract for  the  payment  of  money,  the  defendant's  pleas  in  a  suit  on  such 
bond,  not  accompanied  with  an  affidavit  of  merits  will  be  stricken  from 
the  files,  if  the  plaintiff  files  an  affidavit  of  his  claim  with  his  declaration. 
Coursen  v.  Browning  et  al.  57. 

4.  Requisites  thereof.  It  is  not  essential  that  a  defendant's  affidavit  of 
merits  filed  with  his  pleas  should  have  any  caption  at  all.  Any  affidavit 
which  conforms  to  the  statute  in  substance,  and  can  be  identified  as  having 
been  filed  in  the  cause,  is  sufficient.     Beardsley  v.  Gosling,  58. 

5.  "Where  the  caption  to  an  affidavit  of  merits  states  the  State  and 
county  where  made,  though  the  name  of  the  county  is  not  repeated  in 
giving  the  title  of  the  court  in  which  the  cause  is  pending,  it  will  be  suffi- 
cient.    Ibid.  58. 

6.  The  statute  has  not  made  it  obligatory  on  a  defendant  to  set  out  in 
detail  his  defense  in  an  affidavit  of  merits  filed  with  his  pleas.     Ibid.  58. 

7.  Of  the  entitling.  An  affidavit  of  merits  on  the  same  paper  with  the 
pleas,  by  a  defendant,  entitled  "CD  ads  A  B,"  is  the  same  in  law  as#"A 
B  v.  C  D,"  and  is  properly  entitled,  and  it  is  error  to  strike  the  pleas  from 
the  files  as  for  want  of  a  sufficient  affidavit.  Bowen  v.  Wilcox  §  Gibbs 
Sewing  Machine  Co.  11. 

8.  Effect  of  exception  as  to  defense.  An  affidavit  of  merits  filed  by  a 
defendant  with  his  plea,  stating  that  he  has  a  good  defense  as  to  all  of 
plaintiff's  demand,  except  a  certain  sum  named  in  the  affidavit,  is  a  virtual 
admission  that  the  sum  thus  excepted  is  due  to  the  plaintiff.  Williams  et 
al.  v.  Reynolds,  268. 

9.  Is  part  of  the  record  and  need  not  be  read  in  evidence.  An  affidavit 
of  merits  filed  with  a  plea  is  a  part  of  the  record  and  need  not  be  formally 
offered  in  evidence,  and  although  the  attention  of  the  jury  may  not  have 
been  called  to  it,  it  is  still  before  the  court,  and  should  be  considered  by 
it  on  a  motion  for  a  new  trial.     Ibid.  263. 

Questioning  the  remedy. 

10.  When  too  late.  Where  the  holder  of  a  pledge  for  the  payment  of 
money  to  a  third  person  requests  the  pledgor  to  bring  replevin,  to  test  the 
question  of  ownership  and  relieve  him  from  liability,  which  is  done,  the 
defendant  can  not  be  allowed  to  raise  the  question  for  the  first  time  in  this 
court  that  this  form  of  action  does  not  lie.     Sparling  v.  Marks,  125. 

Time  to  object. 

11.  When  to  avail  of  laches.  The  objection  of  laches  in  filing  a  bill 
for  equitable  relief  must  be  raised  in  the  court  below,  or  it  will  be  held  to 
have  been  waived.     Walker  v.  Denison  et  al.  142. 

12.  As  to  variance.  Where  no  objection  is  made  to  evidence  on  the 
trial  in  the  court  below,  the  question  of  variance  can  not  be  raised  in  this 
court.     Roberts  v.  Corby.  182. 

13.  Want  of  venue.  The  omission  to  state  a  venue,  at  common  law 
can  be  taken  advantage  of  only  by  demurrer,  and  is  cured  after  verdict  by 
our  statute  of  amendments  and  jeofails.     Ibid.  182. 
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PRACTICE.     Time  to  object.     Continued. 

14.  Witness  omitting  to  sign  deposition.  The  fact  that  witnesses  exam- 
ined before  a  master  in  chancery  do  not  sign  their  depositions  may  be  good 
ground  for  suppressing  their  evidence,  upon  motion  at  the  proper  time; 
but  if  no  such  motion  is  made  the  objection  is  waived,  and  will  not  be  coi  - 
sidered  when  made  for  the  first  time  in  the  Supreme  Court.  Jones  et  al. 
v.  King  et  al.  225. 

When  specific  objection  should  be  made. 

15.  If  there  is  a  variance  between  a  libelous  article  offered  in  evidence 
from  the  libel  set  out  in  an  indictment,  objection  should  be  made  to  read- 
ing the  article  on  that  ground,  and,  if  overruled,  an  exception  taken.  If 
this  is  not  done,  the  objection  can  not  be  raised  in  this  court.  Clay  v.  The 
People,  147. 

Giving  testimony  during  argument. 

16.  Discretionary.  After  testimony  in  a  case  has  been  closed  and  the 
argument  begun,  it  is  a  matter  of  discretion  with  the  court  whether  to 
open  the  case  and  receive  further  evidence,  and  its  refusal  can  not  be 
assigned  for  error.     City  of  Elgin  v.  Renwick,  498. 

Where  plea  is  defective. 

17.  How  to  be  disposed  of.  Where  a  plea  regularly  filed  is  defective, 
the  proper  mode  to  meet  and  dispose  of  it  is  by  demurrer — not  to  entirely 
disregard  it  as  no  plea.     Felsenthal  et  al.  v.  Durand  et  al.  230. 

Right  to  have  a  trial — reciprocal. 

18.  As  a  general  rule  of  practice  a  party  in  court  can  not  force  his  ad- 
versary to  act,  until  he  himself  is  in  a  condition  to  be  forced  to  proceed. 
Lehman  v.  Freeman,  208. 

Judgment  as  respects  several  defendants. 

19.  When  judgment  must  be  against  all.  Where  a  party  defendant 
appears  and  pleads  by  attorney  without  service  of  process,  it  is  error  to 
proceed  to  judgment  against  those  who  have  been  served,  without  also 
taking  judgment  against  him  who  thus  appeared  by  attorney.  Felsenthal 
et  al.  v.  Durand  et  al.  230. 

20.  In  actions  on  contracts  against  several,  where  all  are  served  with 
process,  the  judgment  must  be  against  all  or  none,  unless  some  of  the 
defendants  make  a  personal  defense,  as,  infancy,  lunacy,  bankruptcy,  and 
the  like.  The  same  rule  applies  where  a  defendant  not  served  appears  to 
the  merits.    Ibid.  230. 

21.  When  only  a  part  are  served.  When  suit  is  brought  against  the 
two  obligors  on  an  appeal  bond  and  only  one  is  served  with  process  and  no 
appearance  is  entered  for  the  other,  it  is  proper  to  take  judgment  against 
the  one  upon  whom  service  is  had.     Coursen  v.  Browning  et  al.  57. 

Trial  in  absence  of  party. 

22.  As  ground  for  a  new  trial.    See  NEW  TRIALS,  1,  2. 
Judgment  by  confession. 

23.  Who  may  question  the  amount  of  the  judgment  —  and  of  the  man- 
ner of  correcting  it.     See  JUDGMENTS,  3. 

24.  Power  and  duty  of  the  court  to  let  in  defense.  See  JUDGMENTS, 
4.5. 

44  — 86th  III. 
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PRACTICE.     Continued. 
Setting  aside  a  judgment. 

25.  To  let  in  a  defense  —  what  the  affidavit  should  show.  See  JUDG- 
MENTS, 6. 

Vacating  judgment  at  subsequent  term. 

26.  Power  of  the  Court.    See  JUDGMENTS,  7. 
Eetaxing  costs. 

27.  Costs  as  found  by  arbitrators  retaxed  by  the  court — exception  should 
be  taken  if  not  satisfactory.     See  ARBITRATION  AND  AWARD,  5. 

PRACTICE  — IN  COOK  COUNTY. 
In  the  circuit  courts. 

1.  As  to  trials  of  causes  by  the  different  judges.  Each  judge  does  not 
hold  a  distinct  and  separate  circuit  court  in  Cook  County,  but  the  circuit 
court  of  that  county  consists  of  five  judges,  and  any  arrangement  made 
regarding  the  trial  of  causes,  between  the  judges  themselves,  ought  not  to 
be  reviewed  in  this  court  without  very  strong  reason.  Ettinghausen  v. 
Marx,  475. 

2.  Where  a  cause,  being  within  the  call  of  the  trial  calendar,  was,  on 
December  20th,  sent  for  trial  by  Judge  Booth  to  Judge  Rogers  of  the  same 
court,  when  a  trial  was  had  without  the  defendant  being  present,  and  the 
defendant,  two  days  after,  moved  to  set  aside  the  verdict,  on  affidavit  that 
the  cause  was  placed  upon  the  docket  of  the  first  named  judge  in  accord- 
ance with  the  rules  and  practice  of  the  court,  and  stood  there  as  No.  256, 
and  that  Judge  Booth  had  previously  ordered  the  call  for  that  day  should 
commence  with  No.  138,  and  from  250  to  264,  inclusive,  and  that  the  trial 
of  No.  138  commenced  in  the  forenoon  of  that  day  and  continued  for 
several  days,  and  that  defendant  had  no  knowledge  of  the  transfer,  the 
affidavit  not  denying  the  cause  of  action,  held,  that  no  sufficient  cause 
was  shown  for  setting  aside  the  trial.     Ibid.  475. 

PRACTICE  IN  THE  SUPREME  COURT. 

Error  in  favor  op  party  complaining. 

1.  Will  not  avail.  A  defendant  can  not  be  heard  in  this  court  to  com- 
plain of  instructions  given  for  the  plaintiff,  even  though  not  precisely  ac- 
curate, if  such  inaccuracy  operated  more  strongly  against  the  latter  than 

'  the  former.     Kolb  v.  0  'Brien,  210. 

Error  will  not  always  reverse. 

2.  Allowing  demurrer  after  issue  joined.  Although  it  may  be  error 
for  the  court,  after  issue  joined  upoa  pleas  and  the  trial  has  commenced, 
to  allow  the  plaintiff  to  demur  to  a  plea,  and  to  sustain  the  demurrer,  yet 
when  the  record  fails  to  show  that  the  defendant  was  deprived  of  any 
evidence  admissible  under  such  plea,  the  error,  if  any,  affords  no  ground 
of  reversal.     McAllister  et  al.  v.  Clark,  236. 

3.  Giving  improper  instructions.  Although  one  or  more  of  the  in- 
structions given  may  be  obnoxious  to  objection,  yet,  if  taking  them  all 
together  as  a  whole  the  jury  could  not  have  been  misled,  the  judgment 
will  not  be  reversed.     Stickle  v.  Otto,  161. 
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PRACTICE  IN  THE  SUPREME  COURT.     Continued. 
Cross-errors. 

4.  When  necessary.  "When  evidence  introduced  by  a  party  is  sufficient 
to  prove  a  necessary  fact  in  the  case,  if  competent,  on  appeal  or  error  by 
such  party,  the  question  of  its  competency  can  only  arise  on  cross-errors 
assigned  by  the  other  party  on  the  ground  of  its  improper  admission. 
Illinois  Masons'  Benevolent  Society  v.  Baldwin,  479. 

5.  What  may  be  assigned.  "Where  three  suits  in  chancery  relating  to 
the  same  property  are  consolidated,  and  thereupon  one  of  the  complain- 
ants files  an  amended  and  supplemental  bill,  reciting  specifically  and  in  de- 
tail all  the  proceedings  in  the  three  suits,  reiterating  his  prayer  for  relief 
as  in  his  original  bill,  the  latter  may,  on  appeal  by  one  of  the  other  com- 
plainants, assign  for  cross-error  any  decree,  or  refusal  of  decree,  to  his 
prejudice.     Cable  v.  Ellis  et  al.  525. 

Plea  of  puis  darrein  continuance. 

6.  As  a  waiver  of  error  assigned.  "Where  a  plea  puis  darrein  continu- 
ance, setting  up  a  former  decision,  is,  on  motion  of  the  appellee,  stricken 
from  the  files,  it  will  be  considered  as  if  never  filed,  and  it  will  not  operate 
as  a  waiver  of  the  errors  assigned,  or  of  any  prior  pleadings.  Dinet  v. 
Pfirshing,  83. 

AS   TO   EFFECT   OF   A  DECREE. 

7.  Whether  it  operated  to  vacate  a  sale.  "Where  a  decree  of  foreclosure 
and  sale,  on  appeal  to  this  court,  was  modified  so  as  to  authorize  the  tak- 
ing of  an  account,  and  afterwards  the  opinion  was  modified  so  as  to 
authorize  the  mortgagor  to  move  the  court  below  to  set  aside  the  sale,  this 
court  stating  that  for  this  purpose  the  court  below  might  regard  the  orig- 
inal decree  as  reversed,  it  was  held,  that  the  original  decree  was  not  in 
fact  reversed,  so  far  as  ordering  the  sale  was  concerned,  and  that  the  order 
of  this  court  did  not  vacate  the  sale  or  require  the  court  below  to  set  it 
aside.  Racine  and  Mississippi  R.  R.  Co.  v.  Farmers'  Loan  and  Trust  Co. 
etal.  187. 

Decision  and  judgment  in  vacation. 

8.  "Where  a  cause  is  submitted  to  the  Supreme  Court  during  any  term, 
and  the  same  is  taken  under  advisement,  the  judges  of  said  court,  or  any 
four  of  them,  may  render  a  final  decision  or  judgment  during  vacation, 
and  such  practice  is  not  in  conflict  with  either  the  statute  or  Constitution. 
Coursen  v.  Browning  et  al.  57. 

PRESUMPTIONS. 

Of  law  AND  FACT. 

1.  As  to  mental  capacity  to  make  contract.    See  CONTRACTS, 

2.  As  to  entry  of  appearance  by  appellee  on  appeal  from  a  justice  to 
the  circuit  court.     See  APPEALS,  3. 

3.  Agent  of  corporation — presumption  as  to  his  authority.  See 
AGENCY,  7. 

4.  Escape  of  fire  from  locomotive  engine — prima  facie  evidence  of 
negligence.     See  NEG-LIG-ENCE,  2. 

5.  In  respect  to  guardian's  sale — presumption  that  the  petition  was 
filed,  and  the  guardian's  report  recorded.     See  GUARDIAN'S  SALE,  3. 
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PROCESS. 
Warrant  tor  arrest  of  criminal. 

1.  Officer  may  execute  in  any  county.  An  officer  to  whom  a  warrant 
has  been  directed  for  the  arrest  of  a  person  charged  with  a  crime  has  a 
right  to  make  the  arrest  in  any  county  in  the  State  where  the  accused  may 
be  found,  and  it  is  not  essential  to  such  right  of  arrest  that  the  accused 
should  have  fled  to  the  county  where  arrested.    Ressler  v.  Peats,  275. 

Service  upon  corporation. 

2.  Of  the  return.  To  authorize  the  service  of  summons  against  a  cor- 
poration upon  any  officer  or  agent  other  than  its  president,  it  must  appear 
by  the  return  that  the  president  can  not  be  found  in  the  county ;  and  even 
when  this  fact  appears,  a  return  of  service  on  A  B  "as  secretary"  can  not 
be  sustained.  It  must  be  stated  that  such  person  is  secretary  of  the  com- 
pany, to  be  good.  Chicago  Planing  Mill  Co.  v.  Merchants'  National  Bank, 
587. 

Amendment  of  return. 

3.  After  the  term.  The  Circuit  court  has  the  right,  within  a  reasonable 
time  after  the  term  at  which  a  case  is  disposed  of,  to  permit  the  sheriff  to 
amend  his  return  of  service,  upon  due  notice  to  the  adverse  party.  If 
falsely  made  the  party's  remedy  is  against  the  sheriff.    Ibid.  587. 

Contradicting  return. 

4.  Whether  allowable.  Where  a  constable's  return  to  a  summons 
issued  by  a  justice  of  the  peace  shows  a  due  service  on  the  defendant  by 
reading  the  same,  the  law  will  not  permit  the  defendant  to  contradict  the 
official  return,  and  thereby  show  a  cause  for  reviewing  a  case  by  certiorari, 
instead  of  by  appeal.     Fitzgerald  v.  Kimball,  396. 

Justification  of  officer. 

5.  Acting  under  process.    See  OFFICE  AND  OFFICERS,  5,  6. 

PROMISSORY  NOTES. 
What  constitutes. 

1.  Under  the  statute  in  relation  to  negotiable  instruments.  An  instru- 
ment in  writing  as  follows,  "Forty-five  days  after  date,  pay  to  the  order 
of  A  eighty-eight  dollars,  value  received,  and  charge  the  same  to  the 

account  of   B.     To ,"  is   a  negotiable   promissory  note,  within  the 

meaning  of  the  chapter  98,  title  "Negotiable  Instruments,"  upon  which 
the  assignee  of  A  is  entitled  to  recover  in  a  suit  against  B.  Petillon  et  al. 
v.  Lor  den,  361. 

PROPERTY. 
Use  of  one's  own  property. 

So  as  not  to  injure  another.    See  TOWNSHIPS,  1. 

PURCHASERS. 

Whether  one  takes  as  purchaser. 

1.  Or  as  a  gift.  Where  a  father,  in  advanced  years  and  in  anticipation 
of  his  death,  conveyed  his  farm  to  one  of  his  sons,  to  be  paid  for  in  a  con- 
veyance of  a  part  to  another  son,  and  brother  of  the  grantee,  and  a  part  by 
note  and  mortgage,  and  the  balance  of  the  price  was  to  be  a  gift,  it  was 
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PURCHASERS.     Whether  one  takes  as  purchaser.     Continued. 

held  that  the  son  took  as  a  purchaser.     The  conveyance  was  not  a  gift,  but 
there  was  a  gift  of  a  part  of  the  purchase  money.     Spear  v.  Griffith,  552. 
Purchaser  at  judicial  sale. 

2.  How  far  protected.  A  purchaser  in  good  faith  at  a  sale  made  under 
a  judgment  or  decree  will  not  be  affected  by  any  error  or  irregularity  in 
the  course  of  the  proceeding.     Spring  v.  Kane,  580. 

At  bankrupt  sale. 

3.  How  far  purchaser  protected.  As  a  general  rule,  at  an  assignee's 
sale  in  bankruptcy  the  purchaser  takes  the  title  free  and  untrammeled, 
unless  it  be  incumbered,  and  he  has  notice  thereof  either  actual  or  con- 
structive.    Burt  et  at.  v.  Batavia  Paper  Manf.  Co.  66. 

Agent  op  an  executor. 

4.  As  a  purchaser.  After  an  executor  has  made  a  final  settlement  and 
been  discharged  by  the  county  court,  one  who  has  during  the  course  of  the 
administration  of  the  estate  acted  as  his  agent,  and  had  the  control  and 
management  of  the  estate,  no  longer  occupies  such  a  fiduciary  relation  to 
the  estate  as  to  prevent  his  buying  for  his  own  account  a  note  and  mort- 
gage executed  by  the  testator  in  his  lifetime,  and  enforcing  the  payment 
thereof  by  foreclosure,  the  same  as  any  other  person  might  do.  Bucher  et 
al.  v.  Bucher,  377. 

Whether  purchaser  assumes  incumbrance. 

5.  The  fact  that  property  purchased  is  worth  more  than  the  price  paid 
for  it  and  an  incumbrance  thereon,  is  not  sufficient  to  show  that  the  pur- 
chaser took  the  same  subject  to  such  incumbrance,  in  opposition  to  the 
express  denial  of  such  purchaser  in  his  answer.  Taking  a  deed  with  cove- 
nants against  incumbrances  is  evidence  the  purchaser  is  not  to  pay  such 
incumbrances.     Maher  et  al.  v.  Lanfrom  et  al.  513. 

Purchaser  prom  mortgagor. 

6.  Whether  a  surety  of  his  vendor,  and  how  affected  by  extension  of 
time  on  the  mortgage  debt.     See  SURETY,  1. 

7.  Whether  such  purchaser  may  avail  of  the  defense  of  usury \  as 
against  the  holder  of  the  mortgage  debt.     See  USURY,  2  to  5. 

8.  And  herein,  of  successive  purchasers,  their  rights  as  among  themselves, 
and  as  against  the  mortgagee.     See  MORTGAGES,  13  to  18. 

Limitation  —  mechanic's  lien. 

9.  When  purchaser  from  owner  protected  by  the  law  limiting  time  for 
enforcing  mechanics  lien.    See  LIENS,  14. 

RAILROADS. 
Leased  lines  op  railroad. 

1.  For  purposes  of  taxation,  considered  as  property  of  lessee.  See 
TAXATION,  5,  6. 

2.  Liability  of  owner  for  negligence  on  the  part  of  lessees.  See  NEG- 
LIGENCE, 3. 

RATIFICATION. 
By  principal  —  op  acts  op  agent.    See  AGENCY,  8. 
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RECORD. 
Affidavit  of  merits. 

Is  a  part  of  the  record.    See  PRACTICE,  9. 

REDEMPTION. 
Mechanic's  lien. 

Of  the  time  to  be  allowed  for  redemption.     See  LIENS,  16. 

RELEASE  OF  SURETY.  See  SURETY,  6,  7,  8. 

REMEDIES. 
Expulsion  of  members  of  private  corporation. 

1.  Remedy  is  at  law,  not  in  chancery.     See  CORPORATIONS,  15. 
For  injury  under  process. 

2.  Remedy  in  case,  not  trespass.     See  CASE,  1,  2. 

REMOTE  AND  PROXIMATE  DAMAGES.    See  INJUNCTIONS,  3,  4. 

REPLEVIN. 
Possession  in  defendant. 

1.  By  a  levy  on  standing  corn.  Where  a  constable  levied  an  execution 
on  corn  standing  in  the  field,  and  notified  the  plaintiff  of  what  he  had 
done,  and  when  sued  in  replevin  pleaded  the  fact  of  the  levy  as  a  defense, 
it  was  heCd,  there  was  sufficient  evidence  the  property  was  in  his  posses- 
sion to  entitle  the  owner  to  maintain  replevin  against  him,  and  that  he 
was  estopped  to  deny  that  he  had  the  property  in  his  possession.  Godfrey 
v.  Brown,  454. 

RESCISSION  OF  CONTRACTS. 

By  act  of  the  parties.     See  CONTRACTS,  18  to  25. 
In  chancery.    See  CHANCERY,  10,  11. 

RESPONDEAT  SUPERIOR .* 
Blasting  rock  in  a  street. 

1.  If  a  city  employs  a  person  to  do  work  which  is  intrinsically  danger- 
ous, such  as  the  blasting  of  rock  in  a  street  for  a  sewer,  and  the  contractor 
uses  all  due  care,  and  damage  results  to  another  from  a  stone  thrown  by 
the  blasting,  the  city  will  be  liable  to  respond  in  damages  for  the  injury 
City  of  Joliet  v.  Harwood,  110. 

Municipal  corporations. 

2.  Not  liable  for  unauthorized  acts  of  individuals.  See  CORPORA- 
TIONS, 19.  20. 

RETURN  UPON  PROCESS.    See  PROCESS,  2  3,  4. 

REVOCATION. 
Deed  made  under  apprehension  of  death. 

Whether  revocable,  like  a  will.     See  CONVEYANCES,  2,  3. 


*  See,  also,  Pfau  v.  Williamson,  93  111.  16;    Cairo  and  St.  Louis  Railroad  Co.  v. 
Woosley,  85  id.  370. 
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REVOCATION.     Continued. 
Of  power  op  attorney.    See  POWER  OF  ATTORNEY,  1  to  4. 

SALES. 
Sale  op  grain  por  future  delivery. 

1.  Purchaser's  right  on  notice  of  inability  to  deliver.  The  purchaser  of 
a  lot  of  grain  to  be  delivered  during  the  next  month,  on  being  informed  by 
the  vendor  of  his  inability  to  perform,  by  reason  of  his  insolvency,  has  the 
right  to  purchase  a  like  quantity  and  charge  the  vendor  the  difference  in 
the  market  price  on  such  day  and  the  contract  price.  If  he  charges  the 
vendor  with  such  difference  without  purchasing  other  grain,  the  result  is 
the  same.     Follansbee  v.  Adams,  13. 

Judicial  sales. 

2.  Waiver  of  right  to  have  the  same  set  aside.  "Where  this  court  mod- 
ified a  decree  of  foreclosure  in  respect  to  railroad  property,  giving  the 
mortgagor  the  right  to  have  an  account  taken  against  the  party  in  posses- 
sion of  the  road  up  to  the  date  of  the  master's  deed,  or  up  to  the  time  of 
the  rendition  of  a  new  decree  in  case  the  sale  was  set  aside,  and  giving  the 
mortgagor  leave  to  move  the  court  below  to  vacate  the  sale,  and  the 
mortgagor  came  into  court  and  requested  it  not  to  set  aside  the  sale,  but 
to  have  an  account  stated  up  to  the  time  the  master  made  the  deed,  it  was 
held,  that  this  action  was  a  waiver  of  the  right  to  afterwards  insist  upon  a 
motion  to  vacate  the  sale.  Racine  and  Mississippi  R.  R.  Co.  v.  Farmers 
Loan  and  Trust  Co.  et  al.  187. 

3.  Setting  aside  sale  on  execution — on  the  ground  of  fraud.  See 
CHANCERY,  8. 

4.  How  far  purchaser  protected.    See  PURCHASERS,  2. 
Guardian's  sales. 

5.  Of  land  of  the  ward.    See  GUARDIAN'S  SALES,  1. 

SCHOOLS. 
Teacher's  certificate. 

1.  Its  requisites.  The  school  law  does  not  require  a  teacher's  certifi- 
cate to  state  upon  its  face  that  any  examination  was  had,  or  what  such 
examination  was.  It  is  sufficient  if  it  states  that  the  person  to  whom  it 
was  given  is  qualified  to  teach  the  branches  enumerated.  Union  School 
District  v.  Sterricker,  595. 

2.  How  invalidated.  In  a  suit  by  a  teacher  to  recover  his  wages,  after 
being  discharged  by  the  directors,  his  certificate  of  qualification  to  teach 
can  not  be  invalidated  by  proof  that  no  personal  examination  of  the 
teacher  was  had.  The  certificate  is  in  the  nature  of  a  commission,  and 
can  not  be  attacked  collaterally.    Ibid.  595. 

3.  The  statute  construed.  The  word  "may"  in  the  school  law,  in 
which  it  is  provided  that  a  teacher's  certificate  may  be  drawn  in  a  given 
form,  was  not  intended  to  be  interpreted  "must."     Ibid.  595. 

Apportionment  op  school  fund. 

4.  On  division  of  a  township.  By  an  act  of  the  General  Assembly  the 
western  limits  of  the  city  of  Chicago  were  extended  west  so  as  to  take  in 
about  two  ranges  of  sections  in  an  adjoining  township,  leaving  a  greater 
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SCHOOLS.    Apportionment  op  school  fund.     Continued. 

portion  of  the  township  as  it  was  previously,  and  containing  section  16. 
Upon  an  application  for  a  mandamus  to  compel  an  apportionment  between 
the  city  and  the  remaining  portion  of  the  township  of  the  rents,  profits, 
and  interests  arising  from  the  16th  section,  to  be  applied  to  school  pur- 
poses, it  was  held,  the  division  of  the  township  in  the  manner  indicated, 
leaving  the  16th  section  in  the  western  division  and  comprising  the  greater 
part  of  the  township,  did,  ipso  facto,  grant  to  that  portion  of  the  township 
section  16,  and  the  rents,  issues,  and  profits  thereof,  to  be  administered  by 
the  trustees  of  schools  of  that  township  for  their  own  uses  and  purposes. 
People  ex  rel.  Richberg  v.  Trustees  of  Schools,  613. 

SCIKE  FACIAS. 
On  forfeited  recognizance. 

1.  The  writ  is  both  process  and  pleading.  A  scire  facias  on  a  forfeited 
recognizance  supplies  the  place  of  both  summons  and  declaration.  Comp- 
ton  et  al.  v.  The  People,  176. 

2.  Description  of  court  in  which  recognizance  was  taken.  Where  a 
scire  facias  recites  that  the  defendants,  "then  and  there,  to  wit,"  etc.,  "in 
open  court,"  entered  into  the  recognizance,  this  will  sufficiently  show  it 
was  entered  into  before  the  circuit  court  wherein  the  indictment  was 
pending.     Ibid.  176. 

3.  Description  of  offense.  A  recital  in  a  scire  facias  that  the  principal 
cognizor  was  indicted  "for  the  crime  of  selling  liquor  without  license" 
will  be  held  sufficient  as  a  description  of  the  offense,  though  it  would  be 
insufficient  in  an  indictment.     Ibid.  176. 

4.  General  issue.  The  plea  of  nul  tiel  record  to  a  scire  facias  amounts 
to  a  plea  of  the  general  issue,  and  puts  in  issue  the  record  of  the  recog- 
nizance and  the  declaration  of  its  forfeiture.     Ibid.  176. 

SEALED  INSTRUMENTS. 
Form  of  action  thereon.    See  PLEADING-,  1. 

SET-OFF. 
In  proceeding  by  distress  for  rent. 

1.  Set-off  must  be  pleaded.  In  a  distress  for  rent,  where  the  defendant 
pleads  no  rent  in  arrears  only,  the  defendant  can  not  recover  judgment  for 
damages  in  his  favor  upon  any  state  of  proof.  To  authorize  this  he  must 
plead  a  set-off  either  specially  or  give  notice  thereof  under  the  general 
issue.     Cox  v.  Jordan,  560. 

2.  Set-off  by  plaintiff  to  defendant's  counter  claim.  An  action  by  dis- 
tress is  for  rent  due  only,  and  unless  the  defendant  opens  the  door  to  the 
investigation  of  other  matters  by  pleading  a  set-off,  the  rent  alone  is  the 
proper  subject  matter  of  the  suit,  and  to  this  the  proof  should  be  confined. 
But  if  the  tenant  pleads  a  set-off,  the  landlord,  by  way  of  replication,  may 
plead  any  matter  of  defense,  such  as  a  set-off,  the  same  as  if  he  were  sued 
as  defendant;  but  the  landlord,  in  such  case,  can  not  recover  for  any  excess 
of  his  set-off  over  that  of  the  tenant.  The  prayer  for  judgment  in  such 
replication  should  be  as  claimed  in  the  declaration.    Ibid.  560. 
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SET-OFF.    In  proceeding  by  distress  for  rent.     Continued. 

3.  Of  the  statute  allowing  tenant  to  plead  set-off.  The  statute  giving 
the  tenant  in  a  distress  for  rent  the  right  to  avail  of  a  set-off  was  intended 
to  apply  only  to  cases  where,  upon  a  fair  adjustment  of  all  counter  claims 
other  than  the  rent,  the  landlord  will  be  indebted  to  the  tenant,  and  in 
such  case  gives  the  tenant  the  benefit  of  his  claim  on  such  balance.  Cox 
v.  Jordan,  560. 

Notes  held  by  assignee  with  notice. 

4.  A  party,  when  sued  upon  a  due-bill  given  by  him,  can  not  set  off 
notes  assigned  to  him  on  the  plaintiff,  the  consideration  of  which  has  failed, 
when  he  had  knowledge  of  such  failure  of  consideration  at  the  time  he 
received  such  notes.     Messmore  v.  Larson,  268. 

When  allowed  in  equity. 

5.  As  against  an  insolvent  judgment  creditor.  "Where  a  judgment 
creditor  is  solvent  at  the  time  of  bringing  suit  and  obtaining  judgment, 
and  afterwards  becomes  insolvent,  a  court  of  equity  will  stay  the  collection 
of  the  judgment  and  compel  the  allowance  of  any  set-off  which  the  judg- 
ment debtor  may  have  against  the  judgment  creditor,  notwithstanding 
such  set-off  existed  at  the  time  suit  was  brought  and  judgment  rendered, 
if  such  set-off  was  not  litigated  in  the  suit.  Chicago,  Danville  and  Vin- 
cennes  R.  R.  Co.  v.  Field  et  al.  270. 

SIC  UTERE  TUO  UT  ALIENUM  NON  L^EDAS. 
Application  of  the  rule  to  townships.    See  TOWNSHIPS, 

SLANDER. 
Mitigation  of  damages. 

Evidence  under  the  general  issue.  See  PLEADING-  AND  EVI- 
DENCE, 1. 

SPECIAL  TERMS  OF  COURT. 

Circuit  courts  in  cook  county. 

1.  In  Cook  county  the  terms  of  the  circuit  court  were  fixed  by  a  special 
statute,  but  by  the  general  law  the  judge  might,  by  an  order  properly  en- 
tered, call  special  terms.  A  sale  of  land  was  authorized  at  what  purported 
to  be  a  special  term  for  general  business :  Held,  that  it  would  be  pre- 
sumed the  torm  was  regularly  called  according  to  the  statute,  especially 
since  the  destruction  of  the  records  of  the  court     Spring  v.  Kane,  580. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  12  to  17. 

STATUTES. 

Change  in  the  law- — effect  upon  contracts. 

1.  As  to  a  statute  passed  before  a  contract  was  made,  but  did  not  take 
effect  until  afterwards.     See  CONTRACTS,  5,  6. 

Statutes  construed. 

2.  Exemption  —  as  against  purchase  money,  statute  applies  only  to  real 
estate,  not  personal  property.  Wells  et  al.  v.  Lilly,  317.  See  EXEMP- 
TION, 1. 

3.  Intoxicating  liquors  —  liability  of  seller  to  party  injured,  under  the 
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STATUTES.     Statutes  construed.     Continued. 

9th  section  of  the  "Dram  Shop"  Act.     King  v.  Haley  et  al.  106.      See 
INTOXICATING  LIQUORS,  1,  2,  3. 

4.  Limitations  —  as  to  time  of  enforcing  mechanic's  lien.  The  statute 
construed  in  Dunphy  v.  Riddle  et  al.  22.     See  LIENS,  22. 

5.  Limitations  —  twenty  years'  possession  under  act  of  1827.  Construc- 
tion of  the  statute,  in  Hubbard  v.  Stearns,  35.     See  LIMITATIONS,  6. 

6.  Mechanic's  lien  —  of  contracts  partly  expressed  and  partly  implied, 
under  act  of  1874.  Orr  et  al.  v.  Northwestern  Mutual  Life  Ins.  Co- 
et  al.  260.     See  LIENS,  5,  6. 

7.  Parks —  right  of  park  commissioners  to  acquire  control  over 
established  streets.  Sec.  38  of  chap,  in  Rev.  Stat,  entitled  "Parks"  con- 
strued in  Kreigh  et  al.  v.  City  of  Chicago,  407.     See  HIGHWAYS,  4. 

8.  Promissory  note  — what  constitutes,  under  the  statute  entitled  "  Nego- 
tiable Instruments."  Petillon  v.  Lorden,  361.  See  PROMISSORY 
NOTES,  1. 

9.  Set-off  in  favor  of  tenant  in  proceeding  by  distress  for  rent.  The 
statute  construed  in  Cox  v.  Jordan,  560.     See  SET-OFF,  3. 

10.  Teacher' s  certificate — its  form — the  word  "may,"  in  the  statute, 
does  not  mean  "must."  Union  School  District  v.  Sterricker,  595.  See 
SCHOOLS,  3. 

STATUTE  OF  FRAUDS. 
What  a  sufficient  signing. 

1.  And  herein,  of  part  performance  of  contract.  A  contract  between 
a  railway  company  and  a  telegraph  company,  to  continue  for  twenty-five 
years,  was  signed  by  the  telegraph  company,  and  the  agent  of  the  railway 
company  wrote  a  letter  accepting  the  same  as  prepared,  except  as  to  a 
certain  matter,  which  the  telegraph  company  acceded  to.  The  railway 
company  never  formally  signed  the  written  contract.  It  was  held,  that  the 
letter  of  acceptance  of  the  contract  by  the  agent  was  a  sufficient  signing 
within  the  statute  of  frauds,  and  when  the  terms  of  the  contract  were 
mutually  executed  for  over  a  year  by  each  party,  it  was  further  held,  that 
the  contract  was  taken  out  of  the  statute  of  frauds  by  part  performance. 
Westeim  Union  Telegraph  Co.  v.  Chicago  and  Paducah  R.  R.  Co.  et  al.  246. 

STOCKHOLDERS. 
Liability  to  creditors  of  corporation. 
See  CORPORATIONS,  16,  17. 

STREETS. 

See  HIGHWAYS,  1  to  4. 

SUBROGATION. 

Vendor's  lien  —  mortgagee  of  purchaser. 

The  mortgagee  subrogated  to  rights  of  vendor  upon  paying  the  purchase 
money.     See  MORTGAGES,  9. 
In  favor  of  guarantor. 

See  GUARANTY,  3. 
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SURETY. 

Who  becomes  a  surety. 

1.  Of  a  purchaser  of  incumbered  property.  The  purchaser  of  property 
from  the  mortgagor  or  grantor  in  a  trust  deed,  after  the  mortgage  or  deed 
of  trust  is  recorded,  who  assumes  no  liability  to  the  mortgagee  which  the 
latter  can  enforce,  is  in  no  sense  the  surety  of  his  vendor,  the  original 
debtor.     Maher  et  al.  v.  Lanfrom  et  al.  513. 

Extent  oe  liability. 

2.  Generally.  The  measure  of  the  liability  of  sureties  is  fixed  by  the 
terms  of  the  instrument  they  sign,  and  such  undertaking  can  not  be 
enlarged  or  varied  by  judicial  construction.  Their  undertaking  will  be 
construed  as  the  words  used  are  ordinarily  understood.  Mix  et  al.  v.  Sin- 
gleton et  al.  194. 

3.  Surety  in  injunction  bond  bound  by  damages  assessed.  A  surety  in 
an  injunction  bond  is  concluded  by  the  decree  assessing  damages  on  disso- 
lution of  the  injunction,  though  not  a  party  to  such  suit,  and  he  can  not  go 
behind  the  same  and  show  payments  made  prior  to  such  assessment.  Mc- 
Allister et  al.  v.  Clark,  236. 

4.  Surety  on  administrator's  bond  —  extent  of  his  liability.  See  AD- 
MINISTRATOR' S  BOND,  1. 

Extending  sureties'  liability. 

5.  By  stipulation  of  other  parties.  The  parties  to  an  injunction  suit 
can  not,  b}^  stipulation,  vary  or  extend  the  liability  of  the  sureties  in  the 
injunction  bond,  as,  by  agreeing  that  damages  may  be  assessed  in  a  suit 
upon  the  bond,  for  the  first  time.     Mix  v.  Vail  et  al.  40. 

Surety  on  building  contract  —  release. 

6.  Not  released  by  payment  on  insuficient  certificate.  Where  payment 
is  to  be  made  to  a  contractor  on  the  certificate  of  an  architect  at  a  certain 
per  cent  of  the  materials  furnished  and  work  done,  any  certificate  or 
estimate  made  by  the  architect  which  is  so  treated  by  the  parties  interested 
is  sufficient  to  justify  payments  as  against  a  guarantor  or  surety  of  the 
contractor.     Finney  v.  Condon  et  al.  78. 

7.  What  will  release.  "Where  the  performance  of  work  is  guaranteed 
by  sureties  of  a  contractor,  the  reserved  per  cent  to  be  withheld  from  the 
contractor  until  the  completion  of  the  work  to  be  done,  is  as  much  for  the 
indemnity  of  the  surety  as  for  him  for  whom  the  work  is  being  done ;  and 
if  such  reserved  fund  is  given  up  or  released  without  the  surety's  consent, 
it  will  discharge  him  from  his  undertaking.    Ibid.  78. 

8.  Where  a  contract  for  the  erection  of  a  building  provided  for  pay- 
ments, on  the  first  and  middle  of  each  month,  of  eighty-five  per  cent  on 
estimates  to  be  made  by  the  superintending  architect,  and  the  remaining 
fifteen  per  cent  when  the  work  should  be  completed,  and  that  the  archi- 
tect's estimates  should  be  conclusive,  and  under  this  contract  the  defendants 
executed  a  written  guaranty  for  the  faithful  performance  of  the  contract 
by  the  contractor,  and  the  owner  made  various  payments  on  these  esti- 
mates, where  the  contractor  failed  to  complete  the  work,  it  was  held,  that, 
although  the  owner  may  have  paid  more  than  the  eighty-five  per  cent  of 
the  work  done,  according  to  the  contract  price,  but  it  not  appearing  that 
they  exceeded  the  proper  per  cent  of  the  cost  of  the  work,  this  did  not 
release  the  guarantors,  they  being  also  bound  by  the  estimates.    Ibid.  78. 
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TAXATION. 

Assessment  of  lands. 

1.  Should  be  upon  each  tract  separately.  It  is  the  duty  of  assessors  to 
assess  each  tract  of  land  separately,  and  a  judgment  and  order  of  sale 
against  a  tract  of  land  which  has  not  been  so  assessed,  but  which  has  been 
assessed  in  connection  with  other  lands  aggregately,  is  erroneous.  Howe 
et  al.  v.  The  People  ex  rel.  Huck,  288. 

2.  The  provision  of  the  statute  that  the  assessor  shall  determine  the 
value  of  each  tract  of  land,  and  set  down  in  the  books  furnished  him  the 
value  of  each  tract  or  lot,  is  for  the  benefit  of  the  tax-payer,  and  a  com- 
pliance therewith  is  essential  to  the  validity  of  the  tax.    Ibid.  288. 

Increase  of  valuation. 

3.  Jurisdiction  of  county  board.  The  county  board,  in  counties  under 
township  organization,  has  no  jurisdiction  to  increase  the  valuation  of 
personal  property  for  taxation,  except  such  as  is  assessed  after  the  fourth 
Monday  of  June,  the  time  fixed  for  reviewing  the  assessment  by  the  as- 
sessor, town  clerk,  and  supervisor.  If  such  board  attempts  to  increase  the 
valuation  of  property  assessed  before  that  time,  its  action  will  be  void, 
and  the  taxes  levied  on  the  increased  valuation  will  be  enjoined.  Cool- 
baugh  et  al.  v.  Huck  et  al.  600. 

Taxing  peddlers,  auctioneers,  etc. 

4.  By  municipal  corporations.  Section  1  of  article  9  of  the  Constitu- 
tion, which  declares  that  the  General  Assembly  shall  have  power  to  tax 
peddlers,  auctioneers,  brokers,  and  other  classes  therein  enumerated,  in- 
cluding persons  or  corporations  owning  or  using  franchises,  does  not 
operate  as  a  prohibition  on  all  other  bodies  to  tax  such  persons,  and  for 
other  purposes  than  State  revenue,  but  the  General  Assembly  may  author- 
ize municipal  corporations  to  impose  taxes  on  such  persons  and  corpora- 
tions.    Huck  et  al.  v.  Chicago  and  Alton  R.  R.  Co.  352. 

Leased  lines  of  railroad. 

5.  For  purposes  of  taxation,  considered  as  property  of  lessee.  "Where 
the  charter  of  a  railroad  company  authorizes  it  to  acquire,  by  lease,  pur- 
chase, or  otherwise,  any  extension  of  its  road,  necessary  and  proper  to  its 
business,  and  provides  that  all  property  so  acquired  shall  become  part  of 
the  property  of  such  corporation,  and  in  pursuance  thereof  it  leases  other 
railroads  forever,  and  provides  by  the  terms  of  the  leases  that  the  roads  so 
leased  shall  become,  and  be  operated  as,  a  part  of  the  main  line  of  the 
company  leasing,  the  property  so  leased  will,  if  not  for  all  purposes,  at 
least  for  the  purposes  of  taxation,  be  regarded  as  the  property  of  the  com- 
pany operating  it  under  such  leases.    Ibid.  352. 

6.  Of  the  distribution  of  value  of  the  capital  stock  of  railroads  among 
counties.  "Where  a  railroad  company  is  operating  leased  roads  in  connec- 
tion with  its  own,  and  as  a  part  of  its  line,  it  is  proper  not  only  to  assess 
the  value  of  the  tangible  property  of  such  leased  roads  against  the  lessee 
road,  but,  in  distributing  the  value  of  the  capital  stock  for  taxation 
amongst  the  different  counties  in  the  proportion  that  the  length  of  the  main 
track  in  each  county  bears  to  the  whole  length  of  the  road  in  the  State,  the 
leased  roads  are  to  be  considered  and  treated  as  parts  of  the  main  line. 
Ibid.  352. 
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TAXATION".     Continued. 
Exempting  property  from  taxation. 

7.  Legislative  power*  Under  the  Constitution  of  1848  it  was  not  com- 
petent for  the  Legislature  to  exempt  from  taxation  property  owned  by 
educational,  religious,  or  charitable  corporations,  which  was  not  itself  used 
directly  in  aid  of  the  purpose  for  which  such  corporations  were  created, 
but  which  was  held  for  profit  merely,  although  the  profits  were  to  be  de- 
voted to  the  proper  purposes  of  such  corporations.  Northwestern  Univer- 
sity v.  The  People  ex  rel.  Huck,  141. 

8.  General  requirement.  The  true  spirit  of  our  laws  requires  that  all 
property  shall  bear  its  just  proportion  of  the  burden  of  taxation,  and  when 
an  exception  is  made  in  favor  of  a  corporation,  justice  demands  that  it 
should  show  clearly  a  compliance  with  the  terms  and  spirit  of  the  act  ex- 
empting it  from  taxation  before  it  can  be  permitted  to  escape  a  duty 
incumbent  equally  upon  every  citizen.  People  ex  rel.  Huck  v.  The 
Graceland  Cemetery  Co.  336. 

9.  Property  used  for  cemetery  purposes  —  what  embraced  in  the  exemp- 
tion. The  charter  of  a  cemetery  company  provided  that  all  property  held 
and  actually  used  by  the  corporation  for  burial  purposes,  or  for  the  general 
uses  of  stockholders,  or  subservient  to  burial  uses,  and  which  had  been 
platted  and  recorded  as  cemetery  grounds,  should  be  exempt  from  taxa- 
tion. The  company  had  ground  in  actual  use  for  cemetery  purposes,  and 
other  lands  separated  therefrom  by  a  public  highway,  which  were  platted 
and  recorded  as  cemetery  lands,  but  never  used  as  such.  The  company 
had  erected  thereon  a  stable  and  some  houses,  occupied  and  used  by  men 
in  the  employ  of  the  company,  and  removed  mold  and  sand  therefrom, 
and  used  it  as  needed  in  improving  the  ground  actually  used  for  cemetery 
purposes :  Held,  that  such  use  of,  the  property  did  not  render  it  exempt 
from  taxation  under  the  terms  and  spirit  of  the  charter.     Ibid.  336. 

OF   THE  PAYMENT    OF  .TAXES. 

10.  Party  may  pay  on  any  given  part  of  a  tract.  "Where  a  quarter 
section  of  land  is  assessed  for  taxes  as  an  entire  tract,  a  party  owning  forty 
acres  thereof,  or  any  other  part  of  which  a  particular  description  may  be 
given,  has  the  right  to  pay  the  taxes  on  such  part,  and  it  is  the  duty  of  the 
collector  to  receive  the  sum  when  tendered,  and  give  a  receipt  therefor. 
Lawrence  et  ah.  v.  Miller,  502. 

11.  Relief  in  equity  against  sale.  Where  the  owner  of  three  forties 
of  a  quarter  section  of  land  which  was  assessed  for  taxes  as  an  entire  tract, 
offered  to  pay  the  taxes  on  his  three  forties,  and  demanded  a  receipt  as  to 
the  same,  which  the  collector  refused,  but  gave  a  receipt  for  the  taxes  on 
the  undivided  three-fourths  of  the  quarter,  which  was  received  under  pro- 

*  Section  3  of  article  9  of  the  Constitution  of  184S,  provides:  "The  property  of  the 
State  and  counties,  both  real  and  personal,  and  such  other  property  as  the  General 
Assembly  may  deem  necessary  for  school,  religious,  and  charitable  purposes,  may 
be  exempted  from  taxation." 

Section  3  of  article  9  of  the  Constitution  of  1870,  provides:  "The  property  of  the 
State,  counties,  and  other  municipal  corporations,  both  real  and  personal,  and  such 
other  property  as  may  be  used  exclusively  for  agricultural  and  horticultural  socie- 
ties, for  school,  religious,  cemetery,  and  charitable  purposes,  may  be  exempted 
from  taxation;  but  such  exemption  shall  be  only  by  general  law." 
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TAXATION.     Of  the  payment  of  taxes.     Continued. 

test,  and  judgment  was  rendered  against  the  undivided  one-fourth,  and  it 
was  sold  to  the  State,  it  was  held,  that  a  court  of  equity  would  set  aside  the 
sale  as  to  the  three  forties  on  which  the  taxes  were  paid.  Lawrence  et  al. 
V.  Miller,  502. 

12.  By  whom— under  limitation  act  of  1839.     See  LIMITATIONS,  4. 
Application  for  judgment. 

13.  Change  of  venue  —  trial  by  jury.  An  application  for  judgment  against 
delinquent  lands  is  a  summary  proceeding,  and  governed  by  the  Kevenue 
Act.  The  acts  in  relation  to  change  of  venue  and  to  trial  b}^  jury  have  no 
application  to  such  a  case.    Mix  v.  The  People  ex  rel.  Swigert,  312. 

14.  Collector  not  bound  to  prove  legality  of  tax.  On  an  application  for 
judgment  against  land  for  delinquent  taxes  the  collector  is  not  bound  to 
prove  that  the  land  was  regularly  assessed,  or  make  any  proof  of  the  acts 
of  the  assessor.  It  will  be  presumed  the  assessor  and  all  other  officers  did 
their  duty.  If  any  objections  exist,  it  is  for  the  land  owner  to  show  them. 
Ibid.  312. 

Enjoining  collection  of  taxes. 

15.  Upon  what  grounds.  Whilst  courts  of  equity  will,  in  many  cases, 
enjoin  the  collection  of  a  tax  sought  to  be  enforced  against  property 
exempt  from  taxation,  they  will  not  enjoin  the  collection  of  the  whole  tax 
because  in  determining  the  valuation  of  an  aggregate  property  exempt 
property  may  have  been  included  as  a  factor.  Huck  et  al.  v.  Chicago  and 
Alton  R.  R.  Co.  352. 

TEACHER'S  CERTIFICATE.     See  SCHOOLS,  1,  2,  3. 

TENANTS  IN  COMMON. 
Purchase  of  title  under  incumbrance  —  by  one. 

1.  Right  of  the  others  to  participate.  "Where  a  party  interested  in  land 
as  a  devisee  under  a  will  makes  a  contract  to  buy  the  certificate  of  pur- 
chase of  the  land,  it  having  been  sold  under  a  decree  foreclosing  a  mort- 
gage given  by  the  devisor  in  his  lifetime,  and  tenders  the  sum  agreed  to  be 
paid  for  the  certificate  in  apt  time,  he  will  be  entitled  to  a  decree  for  the 
transfer  of  such  certificate  as  against  the  holder  thereof,  but  not  so  as  to 
cut  off  the  rights  of  the  other  devisees,  and  such  other  parties  should  be 
allowed  to  protect  their  interests  in  the  land  by  contributing  their  ratable 
share  of  the  purchase  money,  if  they  so  desire,  and  for  that  purpose  they 
may  file  a  cross-bill.     Smith  et  al.  v.  Osborne  et  al.  606. 

Contribution. 

2.  Where  advances  are  made  by  one.  Where  tenants  in  common  or 
joint  owners  hold  property  incumbered  or  burdened  in  such  a  manner  as 
to  endanger  the  title,  either  of  the  owners  may  take  up  the  outstanding 
title,  remove  the  incumbrance,  or  make  advances  to  preserve  the  property 
from  destruction,  and  compel  the  other  owners  to  contribute  their  share  of 
the  cost  in  proportion  to  their  interests  therein.     Wilton  v.  Tazwell,  29. 

3.  Where  one  tenant  in  common  of  lands  subject  to  dower,  not  assigned, 
and  the  widow's  right  of  homestead,  procures  their  release  at  a  reasonable 
price,  and  the  other  tenant  in  common  avails  of  such  release,  he  must  con- 
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tribute  his  proper  share  of  the  cost  of  extinguishing  such  outstanding 
rights.  The  party  claiming  an  equality  of  benefit  in  such  case  must  sub- 
mit to'  an  equality  of  burden.     Wilton  v.  Tazwell,  29. 

TENDER. 

Sufficiency  —  to  discharge  mortgage. 

1.  At  common  law  a  tender  of  the  debt  secured  by  mortgage,  on  the 
day  it  becomes  due,  and  at  the  place  named,  is  a  discharge  of  the  mort- 
gage, but  where  the  tender  is  made  after  the  debt  is  due,  it  must  be  kept 
good  in  order  to  discharge  the  mortgage.     Grain  et  ah  v.  McGoon,  431. 

Whether  tender  kept  good. 

2.  Where,  after  making  a  tender,  the  party  deposited  the  money  to 
his  own  use,  and  a  part  of  the  sum  was'  drawn  out,  and  it  is  not  shown 
that  any  other  money  was  kept  ready  to  supply  its  place  when  called  for, 
it  was  held,  that  the  tender  was  not  kept  good.    Ibid.  481. 

Effect  of  refusal  to  accept. 

3.  When  a  tender  of  money  due  on  the  purchase  of  land  is  refused  on 
the  ground  of  an  alleged  declaration  of  a  forfeiture  of  the  contract,  and 
not  upon  the  ground  that  it  was  too  small,  on  bill  for  specific  performance 
by  the  purchaser  the  party  succeeding  to  the  vendor's  rights  will  not  be 
allowed  to  dispute  the  sufficiency  of  the  tender.     Thayer  v.  Meeker,  470. 

To  stop  interest. 

4.  In  order  to  release  from  the  payment  of  interest  on  money  due,  the 
debtor  must  prove  a  strict  legal  tender,  as  well  the  exact  amount  then  due 
as  that  he  has  kept  the  tender  good.    Ibid.  470. 

TOWNSHIPS. 
Use  of  public  property  to  injury  of  individuals. 

1.  The  maxim  that  no  one  has  a  right  to  use  his  own  so  as  to  injure 
another,  applies  as  well  to  townships  as  to  incorporated  cities  and  natural 
persons.  Such  bodies  must  exercise  their  rights  in  such  a  manner  as  to 
inflict  no  avoidable  injury  upon  an  individual.  Tearney  et  al.  v.  Smith, 
391. 

Division  of  townships. 

2.  As  to  ownership  of  property.  Where  a  township  is  divided,  the 
remaining  part  will  retain  all  its  property,  real  and  personal,  unless  a  dif- 
ferent disposition  has  been  made  by  the  terms  of  the  division.  The  People 
ex  rel.  Richberg  v.  Trustees  of  Schools,  613. 

3.  Apportionment  of  school  property  in  such  case.    See  SCHOOLS,  4. 

TRESPASS. 
Operating  railroad  over  land  of  another. 

1.  Although  a  railway  company  may  enter  upon  the  lands  of  another 
without  objection  on  his  part,  and  construct  its  r<»ad  across  the  same,  and 
run  its  trains  over  the  same,  yet,  if  it  operates  its  trains  over  such  land 
after  notice  by  the  owner  to  cease,  and  before  condemnation  and  payment 
of  damages,  it  will  be  liable  to  the  owner  in  trespass  for  damages  for 
running  its  trains  across  his  lands  after  such  notice.  Chicago  and  Iowa  R, 
R.  Co.  v.  Davis,  20. 
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TRESPASS.     Continued. 
By  stock  from  adjoining  field. 

2.  Liability  —  in  respect  to  dioision  fence.     See  INCLOSURES  AND 

FENCES,  4. 

For  injury  under  process. 

3.  Remedy  in  case,  not  trespass.     See  CASE,  1. 

For  an  alleged  unlawful  arrest. 

4.  Justification  under  process.    See  OFFICE  AND  OFFICERS,  5,  6* 

TRUSTS  AND  TRUSTEES. 

"When  trustee  required  to  convey  legal  title. 

1.  "Where  a  woman  bought  property  with  her  own  means,  and  had  the 
same  conveyed  to  a  trustee  to  hold  for  her,  before  her  marriage,  and  he 
was  required  to  convey  the  same  upon  her  written  request,  it  was  held  that 
the  property  was  her  separate  property,  and  that  a  convejmnce  after  her 
marriage,  by  her  and  her  husband,  to  a  third  person,  passed  her  equitable 
title,  and  was  a  sufficient  request  to  the  trustee  to  convey  the  legal  title  to 
her  grantee.     Knowles  et  al.  v.  Knowles,  1. 

Whether  trustee  liable  for  costs. 

2.  On  his  refusal  to  execute  the  trust.     See  COSTS,  1. 
Limitations. 

3.  As  applied  to  trusts.     See  LIMITATIONS,  11. 

USE  OF  ONE'S  OWN  PROPERTY. 
So  as  not  to  injure  another.    See  TOWNSHIPS,  1. 

USURY. 

Of  the  pleadings. 

1.  To  raise  the  question  of  usury.  A  charge,  in  an  answer  to  a  bill 
to  foreclose  a  mortgage  or  deed  of  trust  given  to  secure  the  payment  of 
a  note  of  $10,000  loaned,  that  $1,000  was  retained  out  of  the  loan  and 
only  $9,000  received  by  the  borrower  when  he  gave  the  note,  is  sufficiently 
clear  and  specific  that  $1,000  was  reserved  as  usury.  So,  a  charge  that  a 
party  had  paid  unlawful  interest  on  a  $2,000  note,  at  the  rate  of  over 
twenty  per  cent  per  annum  from  a  certain  time  to  a  given  day,  and  claim 
that  if  such  note  be  held  valid,  such  amount  should  be  deducted  from  the 
amount  due  thereon,  and  that  all  right  to  interest  on  such  note  be  declared 
forfeited,  was  held  sufficient  to  raise  the  question  of  usury.  Maker  et  al. 
v.  Lanfrom  et  al.  513. 

Who  may  avail  of  the  defense. 

2.  If  a  party  purchases  from  a  mortgagor  without  any  deduction  from 
the  price  on  account  of  the  incumbrance,  he  thereby  becomes  invested 
with  the  right  to  interpose  the  same  defenses  as  might  have  been  made  by 
the  mortgagor.  In  such  case  the  conveyance  amounts  to  an  authority  to 
the  purchaser  to  interpose  the  defense  of  usury  against  the  collection  of 
the  mortgage  debt,  without  regard  to  the  actual  value  of  the  property. 
But  if  the  sale  is  made  subject  to  the  mortgage,  and  the  amount  of  the 
incumbrance  is  deducted  from  the  price,  the  grantee  or  junior  mortgagee 
will  not  be  permitted  to  make  the  defense  of  usury.    Ibid.  513. 
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3.  Where  it  is  not  agreed  or  understood  that  the  grantee  or  subsequent 
mortgagee  shall  pay  the  incumbrance  with  the  usury,  authority  in  him  to 
make  the  defense  of  usury  will  be  implied.   Maker  et  al.  v.  Lanfrom  et  al.  513. 

4.  Equity  and  good  conscience  demand  that  where  the  mortgagor  con- 
ceals, fraudulently  or  otherwise,  the  existence  of  an  incumbrance,  and  his 
grantee  purchases  without  actual  notice,  he  be  permitted  to  set  up  and 
rely  on  the  defense  of  usury  between  his  grantor  and  the  holder  of  the  in- 
cumbrance.   Ibid.  513. 

5.  But  where  a  grantee  contracts  with  a  view  to  the  incumbrance,  or  is 
informed  of  its  existence,  and  fails  to  obtain  permission  to  urge  the  defense, 
or  fails  to  take  covenants  against  the  incumbrance,  the  presumption  is 
that  the  incumbrance,  as  it  appears  on  its  face,  formed  a  part  of  the  con- 
sideration he  was  to  pay  for  the  property,  and  he  can  not  make  the  de- 
fense.   Ibid.  513. 

Extent  of  recovery. 

6.  When  usury  is  established.  When  usury  is  established,  the  creditor 
must  be  limited  in  his  recovery  to  the  principal,  without  interest,  apply- 
ing all  payments,  whether  made  on  account  of  interest  or  otherwise,  to  the 
principal.     Ibid.  513. 

Forfeiture  of  interest. 

7.  In  what  cases  applied.  The  forfeiture  of  all  interest  under  the  stat- 
ute is  applicable  only  to  a  case  where  a  contract  to  receive  more  than  ten 
per  cent  is  shown  by  the  pleadings  to  have  been  made,  and  the  forfeiture 
is  of  the  whole  interest  so  contracted  to  be  received.  Hawhe  et  al.  v. 
Snydaker  et  al.  197. 

8.  When  'payment  in  excess  of  ten  per  cent  applied  on  principal.  The 
fact  that  the  maker  of  a  note  which  draws  ten  per  cent  interest  may  have 
paid,  and  the  payee  may  have  received,  more  than  ten  per  cent,  will  not 
subject  the  payee,  upon  a  bill  to  foreclose  a  mortgage  given  to  secure  such 
note,  to  a  forfeiture  of  all  interest  on  the  note,  when  it  does  not  appear 
that  such  excess  of  interest  was  reserved  in  the  original  contract,  but 
where  it  appears,  in  such  case,  that  more  than  ten  per  cent  has  been  paid 
on  account  of  interest  the  court  will  apply  the  excess  as  a  payment  upon 
the  principal.    Ibid.  197. 

VARIANCE. 
As  to  the  obligors  in  bond  sued  on.     See  PLEADING-  AND  EVI- 
DENCE, 3. 
Names  of  parties  in  collateral  proceeding.     Same  title,  4. 
As  to  description  of  note  sued  on.     Same  title,  5. 

VENDOR'S  LIEN. 

As  against  mortgagee  of  purchaser.     See  MORTGAGES,  8,  9. 
As  against  mechanic's  lien.     See  LIENS,  7. 

VENDOR  AND  PURCHASER. 

Forfeiture — nonpayment  on  the  day. 

On  contract  for  sale  of  land.     See  CONTRACTS,  10. 
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VENUE. 
Change  of  venue. 

1.  Of  the  petition.  A  petition  for  a  change  of  venue  on  account  of  the 
prejudice  of  the  judge  need  not  contain  the  names  of  the  parties  subscribing 
the  affidavits  filed  with  it,  or  state  that  the  persons  making  such  affidavits  are 
reputable  persons  and  residents  of  the  county.  The  qualifications  of  such 
persons  may  be  shown  by  their  own  affidavits.     Hanna  v.  The  People,  243. 

2.  All  a  petition  for  a  change  of  venue  need  contain  is  a  statement  of 
the  cause  or  causes  for  the  application,  and  a  prayer  for  a  change  of  venue. 
When  the  cause  is  the  prejudice  of  the  judge,  the  petition  must  be  accom- 
panied by  the  affidavit  of  at  least  two  reputable  persons,  residents  of  the 
county,  not  of  kin  or  counsel  to  the  applicant,  stating  their  belief  the  judge 
is  so  prejudiced  against  the  applicant  that  he  can  not  have  a  fair  and  im- 
partial trial.     Ibid.  243. 

3.  Upon  application  for  judgment  against  lands  for  delinquent  taxes. 
See  TAXATION,  13. 

VOID  AND  VOIDABLE. 

Deficiency  in  petition  for  ne  exeat. 

Does  not  render  the  writ  void.     See  NE  EXEAT,  2. 
Deed  from  married  woman  to  her  husband. 

Is  void.     See  HUSBAND  AND  WIFE,  1. 

WAIVER. 

Forfeiture  of  life  insurance  policy. 

Whether  forfeiture  waived  by   ads   of  the  company.     See   INSUR- 
ANCE, 2. 
Setting  aside  judicial  sale. 

Waiver  of  the  right.     See  SALES,  2. 
Affidavit  for  garnishee  process. 

Its  insufficiency  waived.     See  GARNISHMENT,  2, 

WARRANTY. 
What  amounts  to  a  warranty. 

1.  By  positive  assertion  of  fact.  Where  a  person  selling  a  breastpin 
asserts  positively  that  it  is  a  diamond,  without  qualification  or  limitation, 
such  assertion  amounts  to  a  warranty  that  it  is  a  diamond,  and  if  it  proves 
not  to  be  such,  the  purchaser  may,  on  discovering  the  fact,  rescind  the  con- 
tract of  purchase,  within  a  reasonable  time.    Sparling  v.  Marks,  125. 

WIDOW. 

AS   HEIR   OF  HER  HUSBAND. 

Takes  personalty  after  payment  of  debts  —  and  herein,  when  required  to 
discharge  vendor's  lien  upon  real  estate.     See  DESCENTS,  1 ;  LIENS,  17. 

WIDOW'S  AWARD  * 

HOW  FAR    CONCLUSIVE    UPON   HEIRS. 

1.     The  order  of  the  county  court  approving  the  estimate  of  the  ap- 

*  Effect  of  ante-nuptial  agreement  upon  widow's  award,  see  Brenner  v.  Gauch, 
/tor.,  85  111  368. 
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WIDOW'S  AWARD.     How  far  conclusive  upon  heirs.     Continued. 

praisers  of  the  value  of  the  widow's  award  is  not  conclusive  as  against  the 
heirs  or  devisees  upon  a  petition  by  the  executor  or  administrator  to  sell 
real  estate  to  pay  debts,  but  the  propriety  and  justice  of  such  award  may 
be  questioned  by  them,  the  same  as  any  other  claim  allowed  against  the 
estate.  Marshall  et  al.  v.  Rose,  Admx.  374. 
Power  of  county  court. 

2.  Whilst  the  county  court  has  power,  upon  a  petition  by  an  adminis- 
trator to  sell  real  estate,  to  set  aside  the  appraiser's  estimate  of  the  value 
of  the  widow's  'award,  and  refer  the  matter  back  to  the  same  or  other 
appraisers,  it  has  no  power  to  change  the  estimate  and  fix  another  value. 
Ibid.  374. 

WELLS. 
Of  the  fund  to  pay  debts. 

1.  Construction  of  a  will.  A  devise  by  a  husband  to  his  wife  of  his 
farm  and  all  his  personal  estate  not  otherwise  disposed  of,  to  be  owned  and 
enjoyed  by  her  during  her  natural  life,  after  she  has  disposed  of  a  suffi- 
cient amount  to  pay  debts  and  funeral  expenses,  and  the  appointment  of 
the  wife  as  executrix,  imposes  no  obligation  on  the  executrix  to  use  the 
rents  and  profits  of  the  land  for  the  payment  of  debts,  but  the  same  belong 
to  her  as  devisee,  subject  to  the  duty  imposed  by  law  to  sell  land  for  pay- 
ment of  debts  after  the  personal  estate  is  exhausted.  Bucher  et  al.  v. 
Bucher,  377. 

WORDS. 
ii  May  "  —  "  Must."    See  SCHOOLS,  3. 
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